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1.  Married  Women — Power  to  Contract  with  Husband. 

A  married  woman  has,  under  the  statute,  power  to  control  and  dispose 
of  her  individual  property  and  to  deal  with  her  husband  in  all  that 
pertains  to  it,  as  well  as  with  others,  as  if  she  were  feme  sole. 

2.  Same. 

Transactions  between  husband  and  wife  may  be  carefully  scrutinized 
to  see  that  they  are  not  collusive  and  in  fraud  of  the  rights  of  others, 
but  the  same  rules  and  legal  principles  that  control  in  dealing  with 
others  must  be  applied  to  them. 

3.  Same. 

The  husband  owned  city  lots  and  the  wife  had  money  which  she  de- 
sired to  invest.  Under  mutual  agreement  the  lots  were  improved 
with  her  money.  Held,  that  she  had  an  equitable  interest  in  the 
property  which  could  be  asserted  against  her  husband. 

4.  Same — Preference  of  Creditors. 

While  a  debtor  retains  control  of  his  property  he  may  prefer  his  cred- 
itor, although  that  creditor  be  his  wife. 

5.  Same. 

The  claims  of  wives  against  their  husbands,  when  properly  established, 
are  allowed  the  same  consideration  as  that  of  Others. 

Appeal  from  the  Dietrict  Court  of  Arapahoe  County. 
Vol,  VII— 1  1 
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This  was  a  suit  in  equity  brought  by  appellees  to  cancel 
a  deed  of  conveyance  of  certain  property  in  the  city  of  Den- 
ver, made  by  appellant,  W.  J.  Stramann,  to  his  wife,  Eliza- 
beth tL  Stramann,  the  other  appellant,  on  the  loth  day  of 
March,  1^93. 

It  i*  alleged  in  the  complaint  that  the  plaintiffs  recovered 
a  judgment  on  the  2d  day  of  August,  1893,  against  the 
defendant  W.  J.  Stramann,  for  #833  and  costs ;  that  on  Au- 
gust 3d  an  execution  was  issued,  which  was  returned  unsat- 
isfied- That  on  the  15th  day  of  March,  1S93,  after  the  debt 
was  contracted,  for  which  a  judgment  was  obtained.  W.  J. 
Stramann  was  the  owner  of  certain  real  estate  (describing  it) 
in  the  city  of  Denver,  which  he  on  that  date  conveyed  by 
deed  to  his  wife,  Elizabeth  H.,  for  the  expressed  considera- 
tion of  $7,500,  but  that  no  consideration  in  fact  passed,  and 
that  at  the  time  of  making  the  deed  Elizabeth  was  insolvent 
and  without  means  to  pay  for  the  property.  That  W.  J. 
Stramann  made  the  conveyance  with  intent  to  delay,  hinder 
and  defraud  his  creditors,  especially  the  plaintiffs,  and  has 
no  other  property.  Prayer :  That  the  deed  be  declared  fraud- 
ulent and  void,  and  the  plaintiffs'  judgment  satisfied  out  of 
the  property,  and  for  an  injunction  restraining  the  lease  or 
incumbering  the  property. 

The  answer,  after  general  and  special  denials  of  each  im- 
portant allegation,  alleges  that  defendants  were  married  in 
April,  1887  ;  that  in  November,  1887,  the  defendant  W.  J. 
Stramann  purchased  the  land  in  controversy,  and  paid  for 
the  same,  including  taxes,  the  amount  of  12,700 ;  that  the 
lots  were  unimproved ;  that  previous  to  the  marriage  of 
defendants,  Elizabeth  H.  had  been  a  partner  with  her  father 
in  the  grocery  business  in  Cincinnati,  from  which  she  real- 
ized over  $5,000  ;  that  her  father  died  in  1885,  from  whose 
estate  she  had  $1,200,  that  she  also  engaged  in  other  busi- 
ness from  which  she  realized  $500,  all  of  which  sums,  amount- 
ing to  over  $6,70.0,  she  had  in  money.  In  the  year  1888  the 
husband  and  wife  agreed  to  build  houses  upon  the  lots  with 
the  money  of  the  wife ;  that  the  houses  were  built  at  the  cost 
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i>f  $6,600,  with  the  money  of  the  wife.  The  agreement 
also  provided  that  the  husband  was  to  have  one  third  of  the 
income  of  the  rents  of  the  property  and  the  wife  two  thirds. 
The  agreement  between  the  parties  was  verbal.  The  title 
stood  in  the  name  of  W.  J.  Stramann  until  the  conveyance  to 
the  wife  in  March,  1898.  There  was  no  promise  on  the  part 
of  the  husband  to  repay  the  money  or  to  convey  the  property 
or  any  interest  in  it  to  the  wife.  It  is  further  alleged  that, 
after  the  building  of  the  houses,  the  wife  received  as  her  por- 
tion of  the  rents  over  $2,000 ;  that  on  October  81,  1888, 
W.  J.  Stramann  borrowed  $1,000,  which  was  secured  by  deed 
of  trust  upon  the  property ;  that  in  December,  1891,  Eliza- 
beth H.,  at  the  request  of  her  husband,  paid  the  debt,  and 
the  property  was  released;  that  in  the  year  1890,  W.  J. 
Stramann  borrowed  $2,500,  which  was  secured  by  deed  of 
trust  on  the  property,  which  still  remains  unpaid ;  that  in 
February,  1891,  W.  J.  Stramann  leased  a  hotel  from  the 
plaintiffs ;  that  the  wife  objected  to  the  leasing  and  moving 
into  the  hotel ;  that  an  agreement  was  made  between  hus- 
band and  wife  that  the  wife  was  to  superintend  the  hotel  and 
the  husband  was  to  pay  her  for  such  service  $25.00  per 
month ;  that  for  the  services  so  performed  there  was  due  and 
owing  her  from  the  husband  $775 ;  that  the  wife  also  deliv- 
ered to  her  husband  a  piano  worth  $300,  which  he  sold ;  that 
the  said  several  sums,  $6,600,  $1,000,  $775  and  $300,  amount- 
ing to  $8,675,  were  the  separate  property  of  the  wife,  and 
that  no  part  of  it  had  been  paid  except  by  the  conveyance 
of  the  property;  that  the  value  of  the  property  conveyed 
does  not  exceed  $9,000,  and  only  $6,500  over  the  $2,500  in- 
cumbrance, and  that  the  property  was  conveyed  to  the  wife 
March  15, 1893,  to  secure  her  equitable  interest  in  the  same, 
and  to  pay 'and  discharge,  as  far  as  it  would,  the  various 
sums  of  money  due  the  wife. 

Plaintiffs  in  reply  deny  and  traverse  every  important  alle- 
gation of  defendants9  answer,  particularly  and  specifically 
those  wherein  it  was  alleged  that  the  wife  had  money  to 
the  amount  of  $5,000,  or  any  other  amount,  as  proceeds  of 
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the  partnership  with  the  father,  and  that  she  received  $1,200 
from  her  father's  estate ;  and  allege  that  she  had  no  money 
in  her  own  right,  and  put  none  in  the  property  in  contro- 
versy ;  again  allege  the  conveyance  to  the  wife  to  have  been 
made  solely  for  the  purpose  of  defrauding  plaintiffs  and  pre- 
venting the  collection  of  their  demand ;  set  up  the  contract 
and  a  copy  of  the  lease  of  the  hotel,  only  one  clause  of  which, 
as  follows,  need  be  cited:  "To  pay  the  said  party  of  the 
first  part,  as  rent  for  the  said  demised  premises,  the  sum  of 
eleven  thousand  eight  hundred  and  fifty  (11,850)  dollars,  pay- 
able as  follows :  One  hundred  and  seventy-five  dollars  at  the 
ensealing  and  delivery  of  these  presents,  the  receipt  hereof 
being  hereby  confessed  and  acknowledged ;  one  hundred  and 
seventy-five  dollars  on  each  the  first  days  February,  1891, 
March,  1891,  April,  1891,  May,  1891,  June,  1891,  and  there- 
after on  the  first  day  of  each  succeeding  month  and  until  the 
determination  of  this  lease,  the  sum  of  two  hundred  (200) 
dollars,  and  all  water  license  for  the  use  of  water  by  the  said 
parties  of  the  second  part  during  their  occupation  of  said 
premises." 

The  following  facts  were  stipulated  by  the  parties :  "  Lease 
set  out  in  replication  admitted  to  be  correct ;  that  the  debt  for 
which  judgment  in  the  county  court  was  recovered  was  for  an 
installment  of  rent  under  such  lease  accruing  subsequent  to 
the  execution  of  the  deed  sought  to  be  set  aside ;  that  the 
lease  was  made  and  entered  into  before  the  transfer  of  the 
property  herein  sought  to  be  set  aside." 

After  a  lengthy  and  elaborate  trial  the  court  found  the 
following  facts  from  the  evidence : 

"1.  That  the  defendants  intermarried  in  the  month  of 
April,  1887. 

"2.  That  the  defendant,  Elizabeth  H.  Stramann,  at  the 
time  of  the  marriage  was  in  possession  in  her  own  right,  in 
money,  of  upward  of  $6,000. 

"  3.  That  in  1888  the  defendant  W.  J.  Stramann  was,  and 
for  some  time  prior  thereto  had  been,  the  owner  of  lots  8,  9 
and  10,  block  5,  in  Hunt's  addition  to  Denver,  then  unim- 
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proved,  and  his  wife  was  still  in  possession  of  the  said  money 
and  other  moneys,  altogether  amounting  to  $6,000. 

44  4.  That  in  the  year  1888  the  defendants  agreed  together 
that  six  houses  should  be  built  upon  the  said  lots  for  the 
purpose  of  renting,  and  that  the  defendant  Elizabeth  H.  Stra- 
mann's  money  should  be  used  for  that  purpose,  and  that  the 
rents  should  be  divided  between  the  defendants,  two  thirds 
to  the  wife  and  one  third  to  the  husband. 

"5.  That  the  houses  were  built,  all  the  business  relating 
thereto  being  transacted  by  the  husband  in  his  own  name, 
and  the  wife  turning  over  to  him  her  money  to  the  amount 
of  $6,600  from  time  to  time,  and  he  expended  it  in  the  con- 
struction as  it  became  necessary. 

"  6.  In  the  construction  of  the  houses,  the  husband  made 
a  deed  of  trust  upon  the  property  to  secure  the  sum  of  $1,000 
which  he  borrowed  to  put  into  the  improvements,  and  the 
wife  afterwards  upon  his  request  furnished  him  with  the 
money  with  which  to  pay  off  this  incumbrance ;  but  no  prom- 
ise was  exacted  by  the  wife  nor  made  by  the  husband  that 
the  money  should  be  repaid  to  her. 

"  7.  That  subsequently  to  January  1, 1891,  the  defendant 
W.  J.  Stramann  executed  a  trust  deed  upon  the  premises  for 
the  sum  of  $2,500  for  money  borrowed  for  his  own  individual 
use ;  this  incumbrance  has  not  been  paid  off,  but  still  remains 
a  charge  upon  the  property. 

"  8.  That  on  March  15, 1893,  the  husband  conveyed  the 
property  to  his  wife  to  secure  her  for  the  $6,600,  and  also 
for  the  $1,000  additional  which  she  furnished  with  which  to 
pay  off  the  $1,000  incumbrance,  she  paying  no  other  consider- 
ation therefor. 

"  9.  That  the  husband  collected  the  rents,  and  as  collected 
turned  over  to  the  wife  two  thirds  thereof,  retaining  the  re- 
maining one  third  for  himself. 

u  10.  That  the  conveyance  to  the  wife  nor  any  conveyance 
or  security  upon  the  property  was  ever  mentioned  between 
the  defendants  until  the  latter  days  of  December,  1892." 

Then  follows  the  finding  of  the  court  in  regard  to  the 
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leasing  and  occupancy  of  the  hotel,  and  copy  of  a  portion  of 
the  lease  above  cited,  all  of  which  is  unimportant  in  the  de- 
cision of  the  case,  as  the  facts  were  admitted,  and  no  contro- 
versy nor  evidence  in  regard  to  them.  Then  occurs  the 
following  findings  of  fact : 

"  13.  The  plaintiffs9  judgment  against  W.  J.  Stramann  was 
rendered  on  account  of  installments  of  rent,  which  by  the 
terms  of  the  lease  became  due  after  the  conveyance  of  the 
lots  to  his  wife. 

"  14.  At  the  time  the  lease  was  made  the  plaintiffs  knew 
that  the  title  to  the  lots  described  in  the  complaint  in  W.  J. 
Stramann,  and  that  the  business  connected  with  the  con- 
struction of  houses  had  been  transacted  by  him  in  his  own 
name,  and  were  ignorant  of  the  agreement  between  the  de- 
fendants in  relation  to  the  erection  of  the  houses  and  that 
the  rents  were  to  be  or  were  divided  between  them,  and 
relied  in  part  in  making  said  lease  upon  the  apparent  finan- 
cial ability  of  said  W.  J.  Stramann. 

"  15.  The  defendant  Elizabeth  H.  Stramann  knew  the  lease 
was  entered  into  by  the  husband,  that  he  was  negotiating 
therefor,  and  also  knew  of  its  making  at  the  time  it  was  made. 

"  16.  At  the  time  of  the  conveyance  to  the  wife  the  total 
value  of  the  property  conveyed  was  ft 10,200 ;  $3,600  of  that 
sum  being  the  value  of  the  lots  without  improvements." 
Followed  by  quite  a  lengthy  review  of  the  common  law  and 
the  statutes  of  this  state  as  to  the  right  of  a  wife,  and  con- 
cluding as  follows :  "  The  money  which  the  defendant  Eliza- 
beth H.  Stramann  gave  to  her  husband  and  by  him  was  used 
in  the  construction  of  the  houses  was  not  only  given  to  him 
without  any  promise  from  him  to  return  it  to  her,  but  given 
to  him  for  the  purpose  of  being  used  in  his  own  name,  to 
build  houses  upon  his  land,  which,  when  built,  were  incor- 
porated with  and  became  a  part  of  his  real  estate.  The  prom- 
ise to  divide  the  rents  with  her  was  in  no  sense  a  promise  to 
return  the  money  which  she  gave  him,  neither  was  there 
anything  in  the  transaction  connected  with  the  giving  him 
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$19000  to  pay  off  the  incumbrance  upon  the  property  which 
tends  to  constitute  a  promise  by  him  to  return  the  money. 

"  There  was  then  no  legal  liability  on  his  part  to  return  her 
the  money,  nor  was  there  any  obligation  upon  which  a  court 
of  equity  could  take  hold  so  long  as  the  defendants  contin- 
ued to  live  and  cohabit  together  as  husband  and  wife.  It  is 
doubtless  true  that  these  moneys  would  be  considered  by  the 
court  of  equity  in  case  of  a  divorce  or  a  suit  for  separate 
maintenance  by  the  wife  in  which  the  husband  and  wife  alone 
would  be  interested  in  a  division  of  the  property  accumulated 
through  their  joint  contributions  and  efforts. 

"  The  conveyance  of  March  15,  1893,  ought  not  to  be  sus- 
tained to  defeat  the  plaintiffs'  recovery  of  this  claim  for  the 
debt  of  W.  J.  Stramann,  contracted  upon  the  faith  that  he 
owned  the  property,  and,  upon  the  other  hand,  it  ought  not 
to  be  set  aside  as  void  so  as  to  deprive  the  defendant  Eliza- 
beth H.  Stramann  of  her  claim  upon  the  property  created  by 
the  deed.  It  ought  to  be  held  good  as  a  conveyance  subject 
to  the  plaintiffs9  claim  on  account  of  the  obligations  incurred 
by  W.  J.  Stramann  under  the  lease.  Let  a  decree  be  pre- 
pared accordingly.  *  *  *  It  appealing  to  the  court  that  when 
the  defendant  William  J.  Stramann  contracted  the  obliga- 
tion upon  which  the  judgment  mentioned  iti  the  complaint 
was  rendered,  he  held  the  title  to  and  was  the  owner  of  the 
lands  described  in  the  complaint,  and  hereafter  described, 
and  that  the  plaintiffs  at  the  time  said  Stramann  contracted 
said  obligation  relied  upon  the  financial  ability  of  said  Stra- 
mann resting  in  the  ownership  of  said  lands." 

Then  follows  the  decree  subjecting  the  property  in  con- 
troversy to  the  payment  of  the  plaintiffs'  judgment,  ordering 
the  execution  to  be  levied  upon  it  and  the  property  sold. 

Messrs.  Riddell,  Starkweather  &  Dixon,  for  appeb 
lante. 

Mr.  Sam.  B.  Berry,  for  appellees. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 
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The  suit  was  brought  to  cancel  and  set  aside  a  deed  of  con- 
veyance made  by  appellant  W.  J.  Stramann  to  his  wife,  the 
other  appellant,  on  March  15,  1893,  alleging  that  no  con- 
sideration passed  from  Elizabeth  H.,  that  she  was  insolvent 
and  without  means,  and  that  the  husband  conveyed  the  prop- 
erty to  the  wife  u  with  intent  to  hinder,  delay  and  defraud  hie 
creditors  and  especially  the  plaintiffs" 

The  pleadings  of  plaintiffs  in  alleging  the  supposed  frauds 
were  not  only  very  broad,  but  detailed  and  specific.  The 
issues  were  framed  and  the  trial  had  upon  the  allegations 
of  fraud. 

There  were  no  issues  in  regard  to  the  respective  equities 
of  plaintiffs  and  defendant  Elizabeth  H.  The  judgment  and 
decree  legitimately  should  have  been  either  sustaining  the 
deed  or  declaring  it  void  and  fraudulent  The  finding  and 
decree  are  hard  to  be  reconciled.  After  finding  that  there 
was  no  fraud,  that  the  transactions  between  husband  and  wife 
were  bona  fide  and  legitimate  and  the  deed  valid,  proceeds 
to  adjudicate  the  priority  of  the  respective  claims,  then  con- 
cludes by  setting  the  deed  aside  and  subjecting  the  property 
to  the  payment  of  the  debt  of  plaintiffs  on  account  of  defend- 
ant's priority  or  precedence,  or  on  some  undefined  ground 
hard  to  comprehend  and  not  embraced  in  the  issues;  the 
result  being  substantially  the  same  as  if  the  issues  of  fact  had 
been  found  for  the  plaintiffs. 

The  findings  of  fact  by  the  court  numbered  consecutively 
from  1  to  10  were  all  in  favor  of  defendants  and  were  fully 
warranted  by  the  evidence.  Plaintiffs  signally  failed  to  es- 
tablish fraud  or  controvert  or  discredit  the  allegations  of  the 
answer  or  to  throw  any  doubt  over  the  regularity  and  integ- 
rity of  the  transactions  between  the  husband  and  wife. 

It  is  true  that  the  allegations  of  the  answer  were  supported 
mainly,  if  not  wholly,  by  the  testimony  of  the  husband  and 
wife.  Transactions  of  this  kind  are  so  often  undertaken  to 
cover  the  property  and  defraud  creditors,  and  the  opportu- 
nities are  so  great,  that  where  the  validity  of  the  transaction 
is  only  shown  by  the  testimony  of  the  husband  and  wife, 
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courts  scan  them  very  closely  and  regard  them  with  great 
suspicion,  and  where  the  proof  is  conflicting  and  such  as  to 
cast  doubt  upon  the  honesty  of  the  dealings,  such  doubts  are 
usually  resolved  in  favor  of  the  creditor ;  in  other  words, 
clear  and  unequivocal  proof  of  the  alleged  facts  is  required ; 
but  where,  as  in  this  case,  there  is  no  conflict  of  evidence 
nor  proof  of  circumstances  casting  doubt  upon  it,  a  court  is 
from  necessity  compelled  to  accept  the  transactions  as  honest 
and  legitimate. 

In  this  case  the  history  and  character  of  the  wife  as 
shown  by  the  evidence  was  such  as  to  support  her  conten- 
tion. Her  industry  was  such  that  she  continued  employed  at 
whatever  wages  were  obtainable,  and  was  employed  as  clerk 
by  her  husband  before  their  marriage,  and  insisted  on  receiv- 
ing wages  from  him  at  $25.00  per  month  while  engaged  in 
his  hotel  after  marriage.  She  is  shown  very  prudent  and 
economical  and  desirous  of  personal  gain. 

The  facts  having  been  established  beyond  dispute,  the 
trouble  in  the  findings  and  decree  arises  in  the  application 
of  the  law  by  the  learned  court,  and  the  attempt  to  apply 
the  common  law  to  the  facts.  Any  attempt  to  harmonize  our 
statutes  with  the  common  law  and  apply  both  must  result 
in  confusion  and  error. 

The  effect  and  intention  of  our  statute,  as  well  as  that  of 
other  states  where  the  statutes  are  in  the  same  line,  is  to 
abrogate  and  destroy  the  old  principles  of  the  common  law, 
releasing  the  wife  from  the  humiliating  and  servient  position 
formerly  occupied  at  common  law  in  regard  to  her  prop- 
erty, investing  her  with  an  individuality  and  personal  iden- 
tity, releasing  her  property  from  the  control  of  the  husband 
and  allowing  her  to  control,  handle  and  dispose  of  her  indi- 
vidual property  and  deal  with  her  husband  in  all  that  per- 
tains to  it,  as  well  as  with  others,  as  if  she  were  feme  sole  ; 
and  this  being  so  much  in  derogation  of  the  common  law, 
and  at  variance  with  it,  any  attempt  to  apply  both  must  end 
in  failure.  Under  our  statutes,  courts  can  only  carefully 
scrutinize  transactions  between  husband  and  wife,  to  see 
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that  they  are  not  collusive  and  in  fraud  of  the  rights  of 
others,  and  then  apply  to  them  the  same  rules  and  legal 
principles  that  control  in  dealing  with  others.  There  is  no 
other  logical  ground. 

In  dealings  between  husband  and  wife,  as  between  others, 
particularly  in  equity,  the  intention  of  the  parties,  where  the 
same  can  be  reduced  from  the  facts  and  circumstauces  of  any 
particular  case,  must  control  in  the  construction  of  them,  and 
the  same  inferences  and  implications  arise. 

A  troublesome  element  in  most  cases  in  court  where  ques- 
tions in  regard  to  dealings  between  husband  and  wife  are 
involved  arises  from  the  fact  that  so  much  proper,  mutual 
confidence  exists,  that  the  dealings  and  transactions  are  not 
witnessed  and  conducted  with  the  same  formalities  that  char- 
acterize dealings  with  outsiders ;  hence  too  much  is  left  to 
be  implied  and  inferred  from  the  existing  facts,  compelling 
courts  to  deduce  the  intention  from  the  facts. 

Before  applying  the  law  and  decisions  in  regard  to  trans- 
actions between  husband  and  wife  under  the  modern  statutes 
to  the  facts  of  the  case,  it  may  be  well  to  dispose  of,  as  pre- 
liminary, the  construction  of  the  contract  of  the  lease  of  the 
hotel  between  the  parties. 

The  court  holds  the  property  in  controversy  liable  for  the 
debt,  finding:  "That  at  the  time  the  lease  was  made  plain- 
tiffs knew  that  the  title  to  the  property  described  iu  the 
complaint  was  in  W.  J.  Stramann  and  that  the  business  con- 
nected with  the  construction  of  the  houses  had  been  trans- 
acted by  him  in  his  own  name  and  were  ignorant  of  the 
agreement  between  the  defendants,  *  *  *  and  relied  in  part 
in  making  said  lease  upon  the  apparent  financial  ability  of 
W.  J.  Stramann.  *  *  *  The  conveyance  of  March  15, 1893, 
ought  not  to  be  sustained  to  defeat  the  plaintiffs'  recovery 
of  this  claim  for  the  debt  of  W.  J.  Stramann  contracted 
upon  the  faith  that  he  owned  the  property." 

The  learned  judge  evidently  misconceived  the  contract  of 
leasing.  From  the  fact  that  it  was  stated  that  the  gross  or 
aggregate  rent  for  the  full  term  of  five  years  was  to  be 
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$11,850,  the  court  construed  it  as  a  debt  contracted  at  the 
time  of  the  execution  of  the  lease,  to  be  paid  absolutely, 
contracted  on  the  part  of  the  plaintiffs  with  regard  to  the 
property  owned  by  W.  J.  Stramann  and  his  financial  respon- 
sibility. There  are  several  obvious  reasons  why  this  con- 
struction is  erroneous. 

First:  There  was  no  consideration  for  any  debt.  The 
future  use  of  the  leased  property  for  the  full  term  of  five 
years  was  to  be  the  consideration  and  the  entire  term  would 
have  to  elapse  without  payment  of  rent  before  the  aggregate 
debt  would  be  created. 

Second:  The  lease  might  have  been  terminated  at  any 
time  by  the  destruction  of  the  property.  The  lease  provides 
that  in  case  the  building  shall  be  destroyed  by  fire  or  become 
untenantable  that  the  rents  shall  cease  until  rebuilt,  but  the 
rebuilding  was  to  be  at  election  of  plaintiffs.  Thus  suspen- 
sion of  rent  or  an  end  of  the  lease  is  provided  for. 

Third:  By  the  provisions  of  the  lease  immediately  follow- 
ing the  statement  of  the  gross  sum,  the  lessee  was  to  pay 
each  and  every  month  rent  in  advance  of  occupancy,  and 
upon  failure  to  so  pay  there  were  stringent  and  elaborate 
provisions  for  terminating  the  lease,  reentry  and  eviction 
of  the  tenant  without  legal  process.  The  money  having  to 
be  paid  in  advance,  and  the  only  consideration  of  such  pay- 
ment being  the  right  to  the  use  of  the  property  in  the  ensu- 
ing month,  it  is  evident  that  there  could  be  no  debt  except 
by  default  in  the  advance  payment  and  the  occupation  of  the 
premises  after  such  default,  and  that  the  inception  of  any  debt 
for  rent  could  only  be  after  the  default  occurred ;  then  by  the 
terms  of  the  lease  it  was  optional  with  the  plaintiffs  to  either 
allow  a  debt  to  be  contracted  as  of  that  date,  or  to  reenter  and 
terminate  the  tenancy.  The  judgment  sought  to  be  enforced 
in  this  suit  was  based  upon  these  provisions  of  the  lease, 
and  this  construction  of  the  contract  was  for  default  in  the 
payment  of  rents  for  a  fraction  over  four  months  prior  to 
August  2, 1893. 

If  the  gross  sum  of  $11,850  mentioned  was  a  debt  for  which 
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W.  J.  Stramann  became  responsible  at  the  time  of  executing 
the  lease,  the  judgment  should  have  been  for  the  entire  sum, 
less  the  payments  made  previous  to  the  default.  Plaintiffs 
should  not  be  allowed  to  proceed  and  obtain  a  judgment  for 
rent  under  the  covenants  of  the  lease,  then  adopt  a  repugnant 
theory  for  the  purpose  of  collecting  it. 

The  court  also  found  as  a  fact  "  that  the  defendant  Eliza- 
beth H.  Stramann  knew  the  lease  was  entered  into  by  the 
husband,  that  he  was  negotiating  therefor,  and  also  knew  of 
its  making  at  the  time  it  was  made."  We  were  at  a  loss  to 
understand  the  importance  and  pertinency  of  this  finding  or 
how  it  could  in  any  way  influence  the  judgment.  By  refer- 
ence to  the  brief  and  argument  of  counsel  for  appellees  we 
find  it  seriously  urged,  and  numerous  authorities  cited  in  sup- 
port of  the  proposition,  that  the  knowledge  of  the  wife  of  the 
intention  to  lease  a  hotel,  and  the  leasing  of  it  by  the  husband 
without  a  declaration  by  her  of  her  private  affairs,  and  that  she 
had  an  equitable  interest  in  the  property  of  the  husband  in  no 
way  involved  in  the  contract  of  lease,  created  an  estoppel,  and 
that  by  reason  of  having  kept  silent  in  the  matter  in  no  way 
pertaining  to  her  estate,  she  was  legally  liable  for  the  debt  of 
her  husband  subsequently  contracted.  The  contention  may 
be  dismissed  by  the  remark  that  there  is  not  an  element  of 
estoppel  in  it  and  no  authority  cited  supports  the  proposition. 
No  precedent  can  be  found  where  a  court  has  carried  the  law 
of  estoppel  to  the  length  here  contended  for. 

As  to  the  intention  of  the  husband  and  wife  in  regard  to  the 
use  of  the  money  of  the  wife,  all  the  evidence  is  that  of  those 
two  persons.  He  owned  the  lots  valued  at  $2,700.  She  had 
her  money  idle ;  said  she  would  like  to  invest  it.  The  hus- 
band suggested  the  improvement  of  his  lots  with  her  money, 
and  that  high  rents  could  be  obtained  for  the  buildings.  She 
finally  agreed  to  the  proposition  on  the  basis  of  two  thirds  of 
the  rent  to  her  and  one  third  to  the  husband.  She  formerly 
loaned  another  party  9 700,  which  had  been  paid  in  ;  had  also 
from  time  to  time  loaned  the  husband  temporarily  a  few 
hundred  dollars,  which  he  had  returned.     The  cost  of  the 
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buildings  was  $6,600,  which  she  handed  over  to  him  in 
amounts  needed  as  the  buildings  progressed,  to  be  paid  by 
the  husband  to  the  contractors.  All  the  evidence  negatives 
the  intention  of  the  wife  to  relinquish  her  control  or  deliver 
the  money  to  the  husband  to  be  by  him  managed  and  con- 
trolled. The  words  invest  and  investment  have  a  well  de- 
fined legal  definition.  And.  Law  Diet. :  "  Invest.  To  place 
money  so  that  it  will  yield  a  profit.  *  *  *  In  common  parlance, 
putting  out  money  on  interest,  either  by  the  way  of  loan,  or 
by  the  purchase  of  income  producing  property,"  Cent.  Diet, : 
"  To  employ  for  some  profitable  use ;  convert  into  some  other 
form  of  wealth,  usually  of  a  more  or  less  permanent  nature, 
as  in  the  purchase  of  property  or  shares  or  in  loans  secured 
by  mortgage." 

It  will  be  seen  that  in  all  cases  of  investment,  although 
the  specific  character  of  the  property  is  changed,  the  title 
and  control  remains  with  the  investor. 

The  evidence  shows  that  both  husband  and  wife  regarded 
it  as  an  investment,  and  that  the  wife  had  received  over 
82,000.  Although  no  deed  passed  at  the  time,  the  right  of 
the  wife  to  her  pro  rata  share  of  the  improved  property  was 
an  equitable  title  that  could  have  been  asserted  against  the 
husband.  Not  a  case  cited  by  the  learned  counsel  for  appel- 
lees goes  to  the  extent  claimed,  or  is  parallel.  In  Coon  v. 
Btgden,  4  Colo.  283,  it  was  said :  "  Should  the  wife  permit  the 
husband  to  deal  with  and  sell  her  separate  property  as  his 
own,  or  obtain  credit  upon  it  as  his  own,  undoubtedly  this 
would  be  a  fraud  against  which  courts  would  extend  their 
protection." 

In  Mattingly  v.  Obley,  1  111.  App.  626,  relied  upon  by  coun- 
sel, the  opening  sentence  shows  its  want  of  applicability.  It 
is:  "  The  transaction,  if  it  disclose  any  interest  on  the  part  of 
the  wife,  shows  nothing  more  than  a  loan  of  her  money  to 
the  husband  for  the  purpose  of  carrying  on  business."  The 
same  may  be  said  of  Patten  v.  Gates,  67  111.  164,  and  Socket 
v.  Bailey,  86  111.  74. 

Counsel  says :  "  I  desire  to  especially  call  the  attention  of 
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the  court  to  the  case  of  Beecher  v.  Wilton  et  at,  84  Va.  813 ; " 
and  proceeds  to  state :  "  Beecher  was  the  owner  of  a  farm  in 
Virginia  valued  at  $6,870.  At  that  time  he  was  largely  in- 
debted to  Wilson  et  al.  On  said  date  he  deeded  to  his  son 
O.  Beecher,  Jr.,  as  trustee  for  the  separate  use  of  the  wife,  the 
farm,  and  the  court  set  aside  the  conveyance.9'  Counsel  does 
not  inform  us  whether  the  decision  was  at  common  law  or 
under  statutes  similar  to  ours,  but  this  is  unimportant,  as 
he  was  largely  indebted  to  the  parties  at  the  time  of  the  convey- 
ance,  while  in  this  case  there  were  no  debts  until  nearly  five 
years  after  the  investment  and  contract,  and  some  months 
after  the  execution  of  the  deed. 

The  failure  to  require  a  deed  from  the  husband  is  readily 
explained  by  the  confidence  of  the  wife  and  the  solvency  of 
the  husband ;  but  after  a  time  the  ill  health  of  the  husband 
and  the  fear  of  his  death,  and  that  without  a  conveyance  her 
property  would  pass  to  his  heirs,  impressed  her  with  the  ne- 
cessity of  calling  for  a  deed,  which  was  subsequently  made. 

At  the  time  of  the  conveyance  it  is  not  shown  that  he 
owed  any  debts  except  the  $2,500,  secured  by  deed  of  trust 
upon  the  property,  and  the  conveyance  to  her  subject  to  such 
deed  of  trust  could  not  operate  as  a  fraud  upon  others. 
Even  at  common  law,  had  the  conveyance  of  his  remaining 
equity  in  the  property  been  made  to  the  wife  without  other 
consideration  than  "  love  and  affection,  "  it  would  have  been 
sustained  on  the  findings  of  facts  by  the  court. 

It  is  unimportant  whether  the  interest  of  the  wife  was  an 
equitable  interest  in  the  realty  or  a  debt  recognized  by  the 
husband.  Regarding  it  as  the  latter,  and  even  admitting  the 
insolvency  of  the  husband  at  the  time  of  the  conveyance, 
which  is  not  shown,  the  debt  being  established  as  bona  fide, 
as  found  by  the  court,  both  the  supreme  and  this  court  have 
decided  in  numerous  cases  that  the  debtor,  while  he  remained 
in  the  control  of  his  property,  could,  by  deed  or  assignment, 
prefer  one  creditor,  to  the  injury  or  exclusion  of  others,  for 
a  bona  fide  debt.  The  debt  being  established  beyond  contro- 
versy, the  wife  must  stand  the  same  as  any  other  creditor. 
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The  transaction  between  Stramann  and  wife  could  not  be 
regarded  as  creating  a  personal  debt  by  Stramann,  as  there 
was  no  promise  to  repay  nor  expectation  of  repayment.  It 
was  to  be  expended  upon  the  property, — an  investment.  It 
increased  the  value  of  the  real  estate  from  $2,700  to  $10,000. 
Smith  v.  Smithy  4  N.  Y.  Supp.  669,  was  a  case  almost  identi- 
cal in  its  facts,  only  that  the  parties  were  reversed.  The 
wife  had  the  title  to  the  lots.  The  husband  had  money  in  the 
bank  at  low  interest,  and  proposed  to  use  the  money  to  con- 
struct buildings  on  her  lots.  He  built  the  block  at  an  ex- 
pense of  $4,500.  Afterwards  the  husband  requested  her  to 
convey  the  property  to  him.  She  declined.  The  husband 
brought  suit  to  compel  a  conveyance  or  to  obtain  an  equi- 
table lien  for  the  money  expended  in  building.  The  lien  was 
decreed.  The  wife  appealed  to  the  general  term,  where  the 
decree  was  affirmed.  She  then  appealed  to  the  court  of  ap- 
peals, where  the  decree  was  again  affirmed.  (125  N.  Y. 
224.)  The  court  said :  "  We  think  the  judgment  is  correct. 
It  would  be  contrary  to  equity  to  permit  the  defendant,  under 
the  circumstances,  without  subjecting  the  property  as  secu- 
rity in  some  form  to  the  expenditures  made  upon  it  with  her 
knowledge  and  consent.  She  was  informed  by  her  husband 
that  he  had  money  invested  at  low  interest  which  could  be 
used  in  improving  the  property  in  such  way  as  to  yield  a 
much  larger  income  to  him.  From  what  was  said  she  is 
chargeable  with  knowledge  of  his  intention  to  expend  the 
money  only  for  the  purpose  of  making  a  more  profitable 
investment,  and  with  this  knowledge  on  her  part  she  per- 
mitted him  to  erect  the  building.  Unless  the  transaction  gave 
him  some  claim  or  lien  upon  the  property,  he  had,  of  course,  no 
investment  at  all  after  he  drew  the  money  from  the  bank,  and 
used  it  in  the  construction  of  thq  block."  See,  also,  King*s  Heirs 
v.  Thompson,  9  Pet.  (U.  S.)  204  ;  Perry  v.  Board,  102  N.  Y. 
99  ;  Finlayson  v.  Finlayson,  17  Ore.  347  ;  Garner  v.  Second 
Nctfl  Bank,  14  U.  S.  S.  C.  Supp.  390. 

"  The  courts  allow  the  claims  of  wives  against  their  hus- 
bands, when  properly  established,  just  the  same  consideration, 
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force  and  integrity  as  that  of  strangers.'9  Riley  v.  Vaughn, 
116  Mo.  169.  And  see  Cole  v.  Lee,  45  N.  J.  Eq.  779 ;  Iowa 
City  Bank  v.  Weber,  72  Iowa,  137 ;  Jones  v.  Davenport,  44  N.  J. 
Eq.  33 ;  Denny  v.  Denny,  123  Ind.  240  ;  Schaer's  Appeal,  140 
Pa.  St  420;  Chadbourne  v.  Williams,  45  Minn.  294;  Leath- 
white  v.  Bennett,  11  Atl.  Rep.  29  (N.  J.  Eq.  Court),  and  au- 
thorities in  foot  note.  Although  the  conveyance  by  Stramann 
to  his  wife  was  of  the  entire  property,  it  was  subject  to  the 
mortgage  of  $2,500  put  upon  it  by  Stramann,  and  as  shown 
by  the  evidence  was  not  equal  in  value  to  the  amount  the 
wife  had  invested.  Consequently  no  property  of  the  husband 
was  conveyed  to  the  wife. 

The  court  erred  in  its  application  of  the  law  to  the  facts 
found.  The  decree  must  be  reversed  and  the  cause  remanded 
with  instructions  to  enter  a  decree  dismissing  the  suit. 

Reversed. 
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1.  Fraud — Fraudulent  Representations. 

A  representation,  to  entitle  a  party  to  maintain  a  suit  because  of  its 
utterance  and  its  falsity,  must  be  of  some  material  fact  which  was 
a  determining  factor  in  the  transaction.  The  party  to  whom  it  is 
made  must  rely  on  it  to  his  injury,  must  be  without  knowledge  of 
its  truth  or  falsity,  and  it  must  be  reasonably  certain  that  he  would 
not  have  acted  as  he  did  but  for  the  making  of  the  statement. 

2.  Same. 

Generally,  a  party  will  not  be  relieved  from  a  condition  of  his  written 
contract  on  the  ground  that  it  was  inserted  wrongfully  and  without 
his  knowledge  when  he  executed  the  instrument  without  examina- 
tion and  failed  to  protect  his  rights  by  the  exercise  of  ordinary  busi* 
ness  care  and  prudence. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  S.  E.  Browne,  for  plaintiff  in  error. 
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Messrs.  Cranston,  Pitkin  &  Moore,  for  defendants  in 
error. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

Dingle  brought  this  suit  against  Trask  and  the  bank  to 
recover  for  the  wrong  which  he  insists  was  committed  in  the 
procurement  by  them  of  a  chattel  mortgage  on  his  stock  of 
goods.  The  defendants  demurred  to  the  complaint.  Final 
judgment  was  entered  and  the  case  comes  here  by  writ  of 
error.  The  insufficiency  of  the  complaint  in  its  statement  of 
the  representations  which  are  the  bases  of  the  action  will 
admit  of  a  very  brief  statement  of  the  pleading.  According 
to  its  allegations,  Dingle  was  indebted  to  the  Union  National 
Bank  of  Denver,  in  November,  1891,  on  a  note  for  $3,500. 
None  of  this  note  had  been  paid,  except  $500,  and  the  inter- 
est up  to  February,  1893,  which  was  the  date  of  the  execu- 
tion of  the  instrument  of  which  he  complains.  At  that  time 
he  was  carrying  on  the  drug  business  in  Denver,  at  the  cor- 
ner of  17th  and  Curtis,  and  had  a  stock  on  hand  according  to 
his  statement  of  the  value  of  $10,000.  He  would  seem  to 
have  owed  no  money  except  this  $3,000  to  the  bank,  $450 
to  another  party,  and  a  couple  of  hundred  dollars  in  small 
amounts  to  other  persons.  Whether  these  were  absolutely 
the  sum  total  of  his  indebtedness  is  not  certain,  but  inferen- 
tially  this  appears  from  the  complaint.  The  terms  of  the 
note  to  the  bank  are  not  stated,  though  presumably  the  indebt- 
edness had  been  running  upwards  of  a  year  and  on  renewals 
of  the  paper,  for  banks  seldom  make  commercial  loans  for  a 
longer  period  than  ninety  days.  Mrs.  Dingle  was  a  joint 
maker  of  the  paper,  and  in  her  own  right  was  possessed  of 
property  of  the  value  of  $12,000.  It  thus  seems  the  note  was 
good  and  the  bank  in  no  danger  of  losing  its  debt.  At  all 
events  Dingle  averred  that  if  he  had  known  what  the  bank 
contemplated  and  their  intention  to  enforce  the  security 
which  he  was  about  to  give,  he  would  have  declined  to  exe- 
cute it,  and  paid  off  the  debt.  Just  why,  if  this  was  true,  he 
Vol.  VII— 2 
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did  not  carry  out  his  intention  after  the  bank  had  taken  pos- 
session of  his  store  is  not  very  evident,  for  if  he  could  have 
done  it  in  one  case,  he  certainly  could  in  the  other.  After 
the  bank  took  possession  of  the  stock,  a  couple  of  small  attach- 
ments, amounting  to  something  like  $200,  were  levied  on  the 
stock,  and  to  this  farther  extent  Dingle  was  embarrassed  in  his 
business.  The  expenses  of  caring  for  the  store  are  stated,  the 
annual  value  of  the  business  in  profits  is  alleged,  and  other- 
wise it  may  be  said  the  plaintiff  stated  in  general  the  harm 
which  came  to  him  by  reason  of  the  transaction.  This  state- 
ment is  enough  to  show  the  character  of  the  suit.  Nothing 
further  need  be  set  out  but  the  representations  alleged  to 
have  been  made  and  what  the  pleader  states  concerning  their 
character  and  the  reliance  which  he  put  on  them. 

Only  two  representations  are  averred.  The  first  is  about 
the  purpose  of  a  third  person,  to  whom  Dingle  was  indebted 
in  about  the  sum  of  $400,  to  sue  out  an  attachment  on  his  debt. 
It  is  put  as  a  declaration  by  Trask  that  a  party  unnamed  in 
the  pleading  was  about  to  sue  out  an  attachment.  Dingle 
says  he  relied  on  this  statement.  Then  follows  a  narrative 
of  the  subsequent  proceedings,  which  amounts  to  a  statement 
that  he  thereupon  went  with  Trask  to  an  attorney's  office  a 
very  short  distance  from  his  store  to  execute  a  chattel  mort- 
gage to  secure  the  note  which  had  been  given  to  the  bank. 
Dingle  admits  the  purpose  of  his  going.  There  had  evidently 
been  a  discussion  between  him  and  Trask  concerning  the  ex- 
ecution of  the  mortgage  and  he  had  evidently  agreed  to 
make  it.  He  avers  no  fraud  or  misrepresentations  concern- 
ing the  giving  of  the  security  other  than  the  antecedent 
statement  as  to  the  prospective  attachment,  but  he  goes  on 
to  allege  that  when  he  got  to  the  office  of  the  attorney  he 
executed  an  instrument  of  security  on  his  stock  in  trade  for 
the  amount  of  the  unpaid  balance  of  the  note.  He  then 
avers  that  within  five  minutes  the  bank  took  possession  of 
his  store.  The  only  representation  concerning  the  instru- 
ment was  a  statement  made  by  somebody,  who  is  unnamed 
in  the  pleading,  that  the  security  was  an  ordinary  chattel 
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mortgage  in  the  long  form  in  use  in  the  city.  Dingle  then 
avers  that  it  was  not  the  usual  long  form  mortgage  with  the 
ordinary  condition  found  in  the  printed  form  with  respect  to 
the  possession  of  the  property  by  the  mortgagor.  He  avers 
this  had  been  carefully  erased  and  another  written  in,  which 
gave  the  mortgagee  the  right  to  take  immediate  possession 
of  the  stock.  This  right  was  exercised  within  five  minutes 
of  the  time  of  the  execution  of  the  instrument.  Dingle 
states  he  did  not  read  it,  nor  know  of  this  insertion  until 
after  the  parties  had  taken  possession.  He  claims  to  have 
been  a  successful  druggist  in  the  city  of  Denver  for  twenty 
years,  solvent,  and  possessed  of  the  business  confidence  of 
the  community.  He  was  evidently  a  man  of  intelligence 
and  business  ability  and  fully  competent  to  protect  his  own 
interests. 

The  issue  of  law  which  was  raised  by  the  demurrer  is  an 
exceedingly  narrow  one  and  was  correctly  resolved  against 
the  plaintiff  in  error.  The  first  represensation  respecting  the 
suing  out  of  an  attachment  is  clearly  not  such  a  representa- 
tion as  will  furnish  the  basis  of  an  action.  What  a  repre- 
sentation must  be  to  entitle  a  party  to  maintain  a  suit 
because  of  its  utterance  and  its  falsity  has  been  settled  by  a 
long  series  of  adjudications.  It  must  undoubtedly  be  of 
some  material  fact  and  must  be  a  determining  factor  in  the 
transaction.  The  party  to  whom  it  is  made  must  rely  on 
the  representation  to  his  injury,  must  be  without  knowledge 
of  its  truth  or  falsity,  and  it  must  appear  to  the  court  to  be 
reasonably  certain  that  the  complaining  person  would  not 
have  acted  as  he  did  but  for  the  making  of  the  statement  of 
which  he  complains.  This  rule  has  been  laid  down  by  all  the 
text  writers  and  has  been  expressly  approved  by  repeated 
decisions  of  the  courts  of  this  state.  Beard  v.  Bliley,  3  Colo. 
App.  479 ;  Wheeler  et  uz.  v.  Dunn  el  ux.^  13  Colo.  428 ;  Adams 
v.  Schiffer  et  al.,  11  Colo.  15. 

The  representation  about  the  attachment  in  no  measure 
comes  up  to  these  requirements.  It  was  not  a  representation 
concerning  a  material  matter.     It  could  not  have  furnished 
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a  motive  for  or  been  the  inducement  to  the  execution  of  the 
security.  If  the  allegations  in  this  complaint  be  true,  an  en- 
tirely solvent  person,  who  is  the  owner  of  a  stock  of  goods 
amounting  to  $10,000,  and  who  is  indebted,  according  to  his 
own  statements,  only  to  the  extent  of  about  $3,500,  cannot 
be  seriously  embarrassed  by  the  threat  of  an  attachment  for 
$450.  This  must  be  true  in  the  present  case  if  Dingle's  state- 
ments are  to  be  taken  against  him,  for  he  avers  had  he  known 
of  the  terms  and  conditions  of  the  mortgage,  he  would  not 
have  executed  it,  but  would  simply  have  paid  off  the  bank's 
debt  of  $3,000.  If  the  plaintiff  was  able  to  pay  off  such  a 
debt,  he  certainly  could  not  have  been  influenced  to  execute 
a  security  because  of  the  threatened  attachment.  His  alle- 
gations respecting  this  attachment  are  not  of  themselves 
enough  to  entitle  him  to  maintain  the  suit.  An  allegation 
that  he  relied  on  the  statement  will  not  do.  We  are  not  ad- 
vised, except  inferentially,  that  he  owed  the  debt  of  $450,  nor 
are  we  apprised  of  the  nature  and  character  of  the  indebted- 
ness and  whether  it  was  of  the  sort  which  would  furnish  a 
basis  for  an  attachment.  If  an  attachment  could  not  have 
been  sued  out,  the  plaintiff  had  no  right  to  rely  on  the  state- 
ment. Without  a  disclosure  concerning  this  fact,  the  com- 
plaint is  manifestly  insufficient. 

We  have  very  little  more  trouble  with  the  other  represen- 
tation. The  pleader  did  not  make  clear  what  was  said  about 
the  terms  of  the  instrument,  nor  concerning  the  party  who 
made  the  statement.  It  may  be  true  the  ordinary  form  of  a 
chattel  mortgage  on  personal  chattels  does  not  provide  that 
the  mortgagee  shall  take  immediate  possession.  There  is  no 
allegation  that  such  is  the  practice,  nor  does  it  appear  by 
proper  averment  that  the  insertion  was  an  unusual  one  re- 
specting the  kind  of  property  which  was  covered  by  the 
security.  Whether  the  statement  came  from  Trask,  who 
claimed  to  be  the  owner,  from  the  attorneys  who  prepared 
the  instrument,  or  from  the  person  who  took  the  acknowl- 
edgment, we  are  not  advised.  Whatever  the  fact  may  be, 
the  statement  is  not  of  the  kind  which  will  support  an  action 
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under  these  circumstances.  A  party  who  blindly  executes 
an  instrument  without  examination  has  only  his  own  folly 
and  neglect  to  complain  of.  A  merchant  who  is  about  to 
execute  a  security  upon  his  stock  in  trade  ought,  in  the  exer- 
cise of  reasonable  prudence  and  common  sagacity,  to  scruti- 
nize the  terms  of  the  instrument.  The  alteration  in  the  paper 
was  one  which  ought  to  have  attracted  the  eyes  of  a  man 
without  any  experience  in  the  transaction  of  business.  It 
was  evidently  the  erasure  of  several  lines  of  a  printed  form. 
Written  conditions  were  inserted  which  covered  the  subject- 
matter  ordinarily  provided  for  by  the  blank.  An  alteration 
of  such  an  unusual  sort  and  to  that  extent  should  have  at- 
tracted even  a  negligent  man's  attention  and  led  him  to 
hesitate  if  it  gave  the  mortgagee  rights  to  which  he  did  not 
intend  to  assent.  A  successful  business  man  of  twenty  years9 
experience  would  most  surely  have  observed  it  and  refused 
to  sign  the  deed  if  it  was  against  the  purpose  which  he  en- 
tertained and  the  agreement  into  which  he  had  entered. 
He  cannot  complain  of  his  own  negligence.  Insurance  Co.  v. 
Hodgkin*,  66  Me.  109 ;  Slaughter's  Admr.  v.  Gerson,  13  Wall. 
379 ;   Cooley  on  Torts,  p.  570 ;  Bigelow  on  Fraud,  p.  526. 

The  rule  is  doubtless  not  an  universal  one,  and  to  it  there 
are  numerous  exceptions.  We  are  unable  in  the  present  case 
to  discover  any  of  the  elements  or  any  of  the  circumstances 
found  in  cases  where  the  courts  have  held  a  party  excused 
for  his  failure  to  ascertain  what  he  was  signing  and  protect 
his  rights  by  the  exercise  of  ordinary  business  care  and  pru- 
dence. 

The  court  did  not  err  in  sustaining  the  demurrer  to  the 
complaint  and  the  judgment  will  accordingly  be  affirmed. 

Affirmed. 
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Slattery  v.  Robinson. 

1.  Appeal  from  County  to  Distbict  Court,  Notice  op. 

Service  of  notice  of  appeal  according  to  the  statutory  requirements  is  an 
indispensable  prerequisite  to  the  perfection  of  an  appeal  from  the 
county  court  to  the  district  court. 

2.  Same. 

An  appeal  from  a  judgment  of  the  county  court  to  the  district  court 
Ynust  be  taken  within  ten  days  after  judgment,  unless,  within  that 
time,  the  court  upon  good  cause  shown  grants  further  time  for  per- 
fecting the  appeal.  The  pendency  of  a  motion  for  a  new  trial  does 
not  operate  to  extend  the  time. 

3.  Appeal  to  Court  of  Appeals,  When  Dismissed. 

An  appeal  which  has  not  been  perfected  within  the  time  prescribed  by 
statute  will  be  dismissed. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Talbot  &  Denison,  for  appellant. 

Mr.  George  C.  Norris,  of  counsel. 

Messrs.  Benedict  &  Phelps,  for  appellee. 

Bissell,  J.,  delivered  the  opinion  of  the  court 

This  was  an  action  on  a  money  demand  brought  against 
Slattery  and  another  in  the  county  court  in  1898.  One  of 
the  defendants  made  default  and  judgment  was  accordingly 
entered,  but  the  case  was  defended  by  Slattery.  Various  pro- 
ceedings were  had  in  the  case  until  the  16th  of  August,  when 
it  was  tried  and  a  judgment  rendered  against  Slattery  for 
VI 44.20.  A  motion  for  a  new  trial  was  subsequently  filed, 
and,  taking  the  usual  course,  was  ultimately  argued  and  deter- 
mined on  the  29th  of  August.  Nothing  whatever  appears  to 
have  been  done  prior  to  this  time  with  reference  to  the  prose- 
cution of  an  appeal  from  the  judgment  against  Slattery. 
When  the  motion  for  a  new  trial  was  overruled,  an  appeal 
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was  prayed  to  the  district  court  and  allowed ;  a  bond  was 
filed  and  the  papers  subsequently  reached  that  court.  There 
a  motion  was  made  to  dismiss  the  appeal  on  several  grounds, 
but  the  principal  one,  and  that  with  which  we  are  concerned, 
was  based  on  the  statute  which  fixes  the  time  within  which 
an  appeal  must  be  taken.  In  the  district  court  the  motion 
to  dismiss  the  appeal  was  heard  on  the  18th  of  December, 
and  allowed.  In  the  order  five  days'  time  was  given  the  ap- 
pellant, Slattery,  in  which  to  elect  what  he  would  do.  Just 
what  this  order  meant,  its  scope  or  purpose,  cannot  be  gath- 
ered from  the  record.  It  would  appear,  however,  that  Slattery 
afterwards  filed  a  motion  to  rehear  the  motion  to  dismiss  the 
appeal  which  had  been  disposed  of  on  the  30th  of  December. 
This  motion  was  heard  and  taken  under  advisement.  After 
the  term  had  elapsed,  and  on  the  22d  of  January  of  the  ensu- 
ing year,  the  motion  to  rehear  the  motion  to  dismiss  the 
appeal  was  denied,  and  from  this  order  or  judgment  Slattery 
prayed  an  appeal  to  this  court.  An  application  was  made 
here  to  dismiss  the  appeal.  It  was  not  determined  in  limine, 
but  the  matter  is  presented  for  our  consideration  on  final 
argument. 

We  do  not  find  it  necessary  to  dispose  of  some  of  the 
questions  which  are  argued  on  this  hearing.  Slattery  never 
acquired  the  right  to  have  his  case  determined,  either  in  the 
district  court,  or  heard  on  appeal  here,  because  he  failed  to 
take  the  statutory  steps  to  preserve  whatever  rights  he  may 
have  had.  It  has  long  been  settled  in  this  jurisdiction  that 
the  service  of  a  notice,  according  to  the  statutory  require- 
ments, is  an  indispensable  prerequisite  to  the  perfection  of 
an  appeal  from  the  county  court.  The  matter  is  jurisdic- 
tional, and  consent  will  not  confer  jurisdiction  for  the  pur- 
poses of  review.  Gordon  v.  Gray,  19  Colo.  167  ;  Daniels  v. 
Daniels,  9  Colo.  133  ;  Hunt  v.  Arkell,  13  Colo.  543 ;  Dusing 
v.  Nelson,  6  Colo.  39. 

There  is  no  escape  from  the  force  and  effect  of  these  re- 
peated adjudications  of  the  supreme  court  upon  the  ques- 
tions involved.     The  act  of  1885,  page  158,  provides  that 
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an  appeal  from  the  county  to  the  district  court  most  be 
taken  within  ten  days,  unless  within  that  limited  time  the 
court  apon  good  cause  grants  further  time  for  perfecting  the 
appeal.  This  statute  has  been  somewhat  amended  since, 
but  our  attention  has  been  called  to  no  act  which  in  any 
wise  changes  or  modifies  this  particular  provision.  It  there- 
fore follows  when  final  judgment  was  entered  on  the  16th 
of  August,  and  no  appeal  was  prayed,  or  taken,  or  perfected 
within  ten  days  from  that  time,  the  subsequent  proceedings 
gave  the  district  court  no  jurisdiction  to  hear  or  try  the  case, 
and  its  order  dismissing  the  appeal  was  entirely  regular  and 
free  from  error.  We  discover  nothing  in  the  record  which 
would  take  this  question  out  of  the  operation  of  the  statute, 
or  which  shows  the  parties  have  in  any  wise  lost  their  right 
to  insist  on  the  enforcement  of  their  judgment.  The  same 
principle  and  the  same  rules  are  applicable  to  the  proceed- 
ings in  the  district  court.  We  do  not  inquire  whether  the 
order  which  the  court  made  on  the  application  to  dismiss  the 
appeal  was  a  judgment  from  which  an  appeal  would  lie  to 
this  court,  because,  assuming  it  to  be  such,  the  parties  took 
none  of  those  steps  which  the  statute  requires  to  perfect  an 
appeal  to  this  tribunal.  If  the  judgment  was  entered,  it  was 
entered  in  December.  It  was  in  no  wise  stayed  by  any  pro- 
ceedings taken  in  that  court  and  the  parties  neither  took  an 
appeal  nor  any  steps  in  that  direction  until  the  following 
January,  nearly  thirty  days  after  the  entry.  This  practice 
does  not  accord  with  the  statute,  and  since  the  parties  did 
not  in  any  wise  preserve  their  rights,  they  were  lost  by  their 
laches,  and  an  appeal  cannot  now  be  successfully  prosecuted. 
The  appeal  will  be  dismissed  and  the  case  remanded. 

Dismissed  and  remanded. 
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Chepley  v.  Green  et  al. 

1.  Appellate  Practice. 

A  verdict  rendered  upon  conflicting  evidence  is  conclusive  of  the  facts 
upon  review. 

2.  Depositions — Stipulation. 

The  statute  requires  a  deposition  to  be  signed  by  the  witness,  but  this 
requirement  may  be  waived  by  the  stipulation  of  counsel. 

3.  Same. 

Parties  stipulated  with  respect  to  the  taking  of  a  deposition  that  "  the 
caption  and  all  formalities  are  expressly  waived."  The  signature  of 
the  witness  occurred  on  the  last  page  but  one  of  the  document. 
The  notary  certified  that  after  completion  of  the  deposition,  the 
questions  put  and  answers  given  were  read  to  the  witness,  who  sub- 
scribed the  deposition  in  his  presence  and  swore  to  it  on  the  date 
named.  Held,  that  the  irregularity  as  to  the  signature  was  waived 
by  the  stipulation. 

4.  Immaterial  Error. 

Although  a  single  instruction  may  be  subject  to  criticism,  it  will  not 
constitute  reversible  error  if  the  charge,  taken  as  a  whole,  is  an  ac- 
curate statement  of  the  law  which  controls  the  case. 

Error  to  the  District  Court  of  Pueblo  County. 

Mr.  J.  E.  Rizer,  for  plaintiff  in  error. 

No  appearance  for  defendants  in  error. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

This  litigation  grew  out  of  a  real  estate  transaction  which 
originated  in  Pueblo.  Dr.  Hull  and  his  wife  held  property 
in  that  city,  in  a  locality  where  Chipley  was  interested,  or  in 
which  he  was  dealing  at  the  time  of  this  occurrence.  Chip- 
ley  entered  into  negotiations  with  Mrs.  Hull  and  the  doctor 
looking  to  the  purchase  of  the  lots.  Almost  concurrently 
with  the  commencement  of  his  negotiations,  he  approached 
Green  with  reference  to  the  trade.  The  principal  issue  con- 
cerns the  initiation  of  the  transaction.     Chipley  insists  he 
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was  a  broker,  who  started  the  trade  with  Dr.  Hull  and  his 
wife,  ultimately  bought  the  property  on  his  own  account  for 
$5,000,  and  sold  it  to  the  defendants  in  error  for  $5,500.  At 
all  events  the  trade  was  made.  The  defendants  in  error  paid 
the  $5,500,  of  which  $5,000  was  turned  over  to  the  doctor 
and  his  wife,  and  the  other  $500  kept  by  Chipley.  Green 
and  his  copurchasers  did  not  learn  until  about  a  year  after- 
wards of  the  difference  between  what  they  paid  and  the  price 
charged  by  the  Hulls.  On  acquiring  this  information  they 
brought  the  present  suit  to  recover  the  $500,  alleging  Chipley 
was  their  agent,  acting  in  a  friendly  way  when  he  called  their 
attention  to  the  property  and  bought  it  for  them,  and  had  no 
right  to  keep  the  $500  for  his  own  benefit.  To  make  this 
matter  quite  plain,  it  is  perhaps  better  to  state  the  only  issue 
which  Chipley  tendered  was  in  denial  of  the  plaintiffs9  claim, 
asserting  his  position  as  a  broker  and  insisting  on  his  right  to 
deal  with  the  parties  at  arms'  length.  He  made  no  claim  in 
his  answer  that  he  was  entitled  to  any  compensation  for  his 
services.  Thus  the  naked  question  remains  whether  Green 
and  his  copurchasers  had  a  right  to  recover.  During  the  peu- 
dency  of  the  suit,  the  plaintiffs  took  the  deposition  of  Mrs. 
Hull  in  Pueblo.  This  being  the  county  in  which  the  cause 
was  pending  and  where  it  was  to  be  tried,  certain  statutory 
steps  were  prerequisite  to  the  inception  of  the  right  to  thus 
take  Mi-s.  Hull's  testimony.  The  parties  stipulated  that 
"  the  caption  and  all  formalities  are  expressly  waived."  Act- 
ing under  this  authority,  the  deposition  was  taken.  One  of 
the  errors  relied  on  is  based  on  the  form  of  it.  The  statute 
provides  that  a  deposition  taken  under  these  circumstances 
must  be  subscribed  by  the  witness.  By  some  sort  of  a  slip, 
the  signature  of  the  witness  occurred  on  the  last  page  but  one 
of  the  document.  It  was  typewritten  on  one  side  of  the  paper, 
and  apparently  the  wrong  sheet  was  subscribed.  The  notary, 
however,  who  attested  the  deposition,  expressly  certifies  that 
after  it  had  been  completed  the  questions  put  and  the  an- 
swers given  were  read  to  the  witness,  Mrs.  Hull,  who  sub- 
scribed the  deposition  in  his  presence  and  swore  to  it  on  the 
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date  named.  There  was  no  motion  to  suppress  it  before  the 
trial,  but  on  the  hearing  counsel  moved  to  exclude  the  elev- 
enth and  twelfth  interrogatories  and  answers  because  they 
were  not  signed  by  the  witness. 

Only  three  errors  are  relied  on  by  the  plaintiff  in  error  to  re- 
verse the  case.  The  chief  one  concerns  the  sufficiency  of  the 
evidence  to  support  the  verdict  Counsel  seeks  to  avoid  the 
force  and  effect  of  the  well  recognized  rule  concerning  the 
conclusiveness  of  the  verdict  of  the  jury  on  all  matters  of 
fact  involved  in  the  case  on  the  ground  that  there  was  no 
evidence  on  which  the  jury  could  predicate  their  finding  that 
Chipley  was  in  reality  the  agent  of  the  plaintiffs  in  negotia- 
ting the  sale.  We  cannot  assent  to  this  contention.  There 
was  very  much  evidence  on  both  sides  concerning  this  propo- 
sition and  all  the  parties  gave  their  different  versions  of  the 
transaction.  However  unsatisfactory  the  testimony  may  be, 
so  long  as  the  parties  took  issue  on  this  one  vital  question 
and  supported  their  affirmations  and  denials  by  proof,  we 
must  accept  the  finding  of  the  jury.  It  was  the  only  issue 
tried, — the  only  one  towards  which  any  testimony  was  di- 
rected. The  evidence  is  in  hopeless  conflict  on  the  ques- 
tion, and  the  juiy  was  the  arbiter  between  the  parties.  We 
cannot  but  accept  their  verdict,  and  in  accepting  it,  hold  the 
error  based  on  the  insufficiency  of  the  evidence  to  be  not  well 
laid. 

The  defect  in  the  deposition  would  of  necessity  be  fatal, 
since  there  was  a  failure  to  comply  with  the  absolute  require- 
ment of  the  statute,  but  for  the  stipulation.  This  was  suffi- 
ciently broad  to  cure  this  formal  defect  when  the  paper  is 
examined  in  the  light  of  the  certificate  of  the  notary,  to  the 
effect  that  the  questions  and  answers  were  read  and  sworn  to 
by  the  witaess.  The  necessity  for  a  signature  is  statutory 
and  it  was  entirely  within  the  province  of  counsel  to  waive 
any  of  the  statutory  prerequisites.  We  think  this  matter 
was  within  the  contemplation  of  counsel  when  they  signed 
their  agreement  and  we  must  hold  them  bound  by  its  terms. 
We  are  expressly  inclined  to  this  conclusion  because  the  case 
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has  been  twice  tried,  and  in  the  absence  of  a  compelling  neces- 
sity a  third  trial  should  not  be  permitted  because  of  some 
technical  error,  which  does  not  affect  the  merits  of  the  con- 
troversy. But  for  our  conclusion  respecting  the  scope  and 
effect  of  the  stipulation,  we  might  have  been  compelled  to 
inquire  whether  it  was  not  incumbent  on  the  defendant  to 
move  to  suppress  the  deposition  prior  to  the  hearing  that  the 
parties  might  have  an  opportunity  to  retake  the  evidence  of 
Mrs.  HulL  The  force  of  this  suggestion  will  become  very 
apparent  when  it  is  stated  the  witness  has  since  died,  and  if 
the  evidence  is  rejected  it  cannot  be  again  procured.  The 
circumstances  do  not  incline  us  to  a  favorable  consideration 
of  this  alleged  error. 

The  only  other  question  discussed  in  the  brief  of  counsel 
is  based  on  one  of  the  instructions  which  the  court  gave  re- 
specting Chipley's  alleged  agency.  Taken  by  itself  it  might 
be  the  subject  of  criticism.  Its  apparent  inaccuracy  is  insuffi- 
cient to  justify  a  reversal.  It  would  be  profitless  to  set  out 
the  instruction  criticised  and  justify  it  by  a  reference  to  the 
other  parts  of  the  charge.  We  could  not  deduce  therefrom 
any  general  principle  which  would  be  useful  to  the  profession, 
and  it  would  unnecessarily  prolong  the  opinion,  because  it 
would  require  a  statement  of  the  entire  charge  or  the  sub- 
stance of  it  to  disclose  the  basis  of  our  conclusion.  The  jury 
were  very  carefully  instructed  respecting  the  issue  between 
the  parties,  and  taken  as  a  whole  the  charge  is  an  accurate, 
fair  and  well  considered  statement  of  the  law  which  controls 
the  case.  We  discover  nothing  in  it  which  compels  us  to 
disturb  the  judgment. 

Finding  no  errors  in  the  record  of  sufficient  gravity  to 
necessitate  the  reversal  of  the  judgment,  it  will  be  affirmed. 

.Affirmed. 
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1.  Damages — Lost  Profits. 

Where  a  breach  of  a  contract  is  the  immediate  cause  of  the  damage, 
and  the  extent  of  the  loss  can  be  ascertained  with  reasonable  cer- 
tainty, the  party  responsible  must  make  it  good,  whether  it  con- 
sists of  unrealized  profits  or  not 

2.  Instructions. 

Instructions  not  warranted  by  the  evidence  should  be  refused. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Geo.  F.  Dtjnklee  and  Mr.  O.  E.  Jackson,  for  appel- 
lants. 

Mr.  John  W.  Helbig,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

The  defendants  Goldhammer  and  Weiss  were  grocerymen 
in  the  city  of  Denver.  In  payment  of  a  debt  owing  to  them 
by  a  former  occupant  of  a  house  owned  by  a  Mr.  Harris, 
they  had  taken  a  lot  of  furniture  in  that  house.  In  pursu- 
ance of  some  negotiations  between  them  and  the  plaintiff, 
Margaret  Dyer,  she  rented  the  house  from  Mr.  Harris  and 
the  furniture  from  the  defendants.  Her  purpose  in  renting 
the  house  and  furniture  was  to  conduct  a  boarding  house. 
The  rent  to  be  paid  for  the  furniture  was  $  17.50  per  month. 
She  gave  her  notes  for  four  installments  of  the  rent,  and 
secured  their  payment  by  a  chattel  mortgage  upon  furniture 
of  her  own.  They  gave  back  an  agreement  to  the  effect 
that  if,  after  payment  of  the  first  of  the  notes,  she  so  desired, 
her  lease  of  the  furniture  should  be  canceled,  providing  she 
had  paid  all  rent  which  had  accrued  at  the  time  of  the  can- 
cellation. She  then  moved  into  the  house  and  kept  it  as  a 
boarding  house.  When  she  had  occupied  it  something  over  a 
month,  the  first  installment  of  the  rent  of  the  furniture  being 
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unpaid,  the  defendants  took  possession  of  the  furniture  and  re- 
moved it  from  the  house,  the  result  being  that  she  was  unable 
longer  to  carry  on  her  business.  This  suit  was  brought  be- 
fore a  justice  of  the  peace,  and  by  appeal  and  change  of 
venue  finally  found  its  way  into  the  district  court  of  Arapa- 
hoe county,  where  a  trial  resulted  in  a  judgment  for  the 
plaintiff,  by  appeal  from  which  the  cause  is  now  here. 

There  were  no  formal  pleadings  and  we  must  look  to  the 
evidence  for  the  cause  of  action.  The  testimony  was  in 
substance  that  before  removing  into  the  house  she  was  con- 
ducting a  boarding  house  iu  another  locality  in  Denver,  and 
was  doing  a  good  business ;  that  she  was  approached  by  Har- 
ris and  the  defendants,  who  solicited  her  to  rent  this  house 
and  furniture,  and  upon  her  statement  to  the  defendants 
that  she  had  not  means  to  run  the  house,  and  could  not  do 
so  unless  she  could  obtain  groceries  upon  monthly  payments, 
to  be  made  at  the  time  she  collected  her  money  from  her 
boarders,  they  agreed  to  furnish  her  with  groceries  on  monthly 
credit  to  carry  on  the  business ;  that  she  was  induced  by 
this  agreement  to  leave  the  house  she  had  been  keeping, 
and  remove  into  the  Harris  house ;  that  upon  applying  to 
defendants  for  groceries  they  refused  her  any  credit  what- 
ever, and  she  could  not  obtain  credit  elsewhere ;  that  the 
house  and  furniture  would  accommodate  thirty  boarders,  but 
that  owing  to  her  inability,  from  lack  of  means,  to  provide 
for  that  number,  she  was  compelled  to  run  the  house  with 
only  ten,  and  to  reject  all  further  applications,  of  which  she 
had  a  large  number;  that  with  the  limited  number  of  board- 
ers to  which,  on  account  of  the  refusal  of  the  defendants  to 
perform  their  promise,  she  was  compelled  to  confine  herself, 
she  ran  the  house  at  a  loss,  receiving  for  board  -160.00  less 
than  the  amount  expended  for  provisions ;  that  the  cost  of 
removal  into  the  house  was  $23.00 ;  that  the  rent  paid  to 
Mr.  Harris  for  the  house  was  $40.00  per  month ;  that  she 
had  been  in  the  boarding  house  business  seventeen  or  eight- 
een years,  and  that  if  she  could  have  accommodated  the 
boarders  she  turned  away  there  would  have  been  a  profit 
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in  the  business  of  $75.00  or  $80.00  per  month.  Her  state- 
ments were  contradicted  by  the  defendants,  but  the  jury 
awarded  her  $250,  and  judgment  was  entered  upon  the  ver- 
dict after  a  motion  for  a  new  trial  had  been  heard  and  denied. 

It  is  argued  that  the  evidence  is  insufficient  to  sustain 
the  verdict.  The  rule  in  appellate  courts,  where  the  evi- 
dence is  conflicting,  is  to  accept  the  verdict  of  the  jury  as 
final  upon  controverted  questions  of  fact.  Any  other  rule 
would  destroy  the  value  of  verdicts,  and  lead  to  endless 
confusion.  Counsel  admit  the  rule  as  of  general  application, 
but  they  say  that  in  this  case  the  plaintiff's  statements,  upon 
their  face,  are  so  improbable  and  of  such  a  doubtful  and 
suspicious  character,  that  they  ought  to  be  rejected  from 
consideration.  We  see  nothing  improbable,  doubtful  or  sus- 
picious in  the  plaintiffs  story ;  it  looks  well  enough  on  paper ; 
and,  as  the  jury,  after  seeing  her  on  the  stand,  and  hearing 
her  testify,  believed  her  as  against  the  defendants,  whom 
they  also  saw  and  heard,  we  must  accept  her  statements  as 
true. 

It  is  next  objected  that  there  was  no  proof  of  actual  dam- 
age sustained  by  the  plaintiff.  We  think  counsel  must  have 
overlooked  the  evidence  of  the  cost  of  removal  from  her 
former  place  of  business  to  the  Harris  house,  the  rent  paid 
for  that  house,  and  the  loss  sustained  by  reason  of  her  ina- 
bility to  provide  for  more  than  one  third  of  the  boarders  the 
house  would  accommodate.  All  this  was  surely  actual  dam- 
ages. It  represented  money  in  fact  lost  to  her  in  consequence 
of  the  breach  by  the  defendants  of  their  contract.  But  this 
is  passed  over  unnoticed,  and  the  argument  directed  to  the 
testimony  concerning  profits.  Counsel  say  in  effect  that  the 
plaintiff  ought  to  receive  nothing  for  the  destruction  of  her 
business,  because  her  loss  consisted  in  profits  which  she  sup- 
posed, but  could  not  know,  she  would  have  realized  if  she 
could  have  run  her  boarding  house  to  its  full  capacity.  It  is 
well  settled  that  in  an  action  for  breach  of  contract  damages 
which  are  merely  speculative  are  not  recoverable.  Whether 
the  profits  of  which  a  party  has  been  deprived  shall  be  al- 
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-lowed  depends  upon  the  circumstances  of  the  particular 
case  in  which  they  are  claimed.  Damages  for  breach  of  con- 
tract are  not  allowable  if  they  are  not  the  direct  result  of  the 
breach,  or  if  there  are  no  data  upon  which  they  can  be  rea- 
sonably estimated.  But  where  the  breach  is  the  immediate 
cause  of  the  damage,  and  the  extent  of  the  loss  sustained 
can  be  ascertained  with  reasonable  certainty,  the  party  re- 
sponsible must  make  it  good,  whether  it  consists  in  unrealized 
profits  or  not.  The  courts  have  never  denied  compensation 
for  profits  lost  merely  because  they  were  profits.  They  have 
refused  to  allow  them  where  they  were  remote,  imaginary, 
or  impossible  of  ascertainment,  but  not  where  they  were 
immediate,  and  there  were  criteria  by  which  an  estimate, 
approximately  accurate,  of  their  amount  could  be  made. 
Wakeman  v.  Wheeler  #  Wilson  Mfg.  Co.,  101  N.  Y.  205 ; 
Qarsed  v.  Turner,  71  Pa.  St.  56 ;  Savery  v.  Ingersoll,  46 
Hun,  176;  Skagit  B.  $  L.  Go.  v.  Cole,  2  Wash.  57;  1 
Sedgwick  on  Damages  (8th  ed.),  sec.  177. 

We  think  that  in  this  case  the  proof  was  ample  to  author- 
ize the  submission  of  the  question  to  the  jury.  The  plain- 
tiff had  been  in  the  boarding  house  business  seventeen  or 
eighteen  years.  She  knew  what  the  provisions  cost  with 
which  she  fed  the  ten  boarders  she  had,  and  she  knew  the 
amount  of  other  expense  incurred.  A  portion  at  least  of 
that  expense  would  have  been  the  same  if  her  house  had  been 
full,  and  from  her  experience  in  the  business  it  is  presumed 
that  she  knew  how  much,  if  any,  her  entire  expenses  would 
have  been  increased  had  she  been  able  to  take  the  boarders 
she  was  compelled  to  turn  away.  She  also  knew  what  she 
would  have  received  for  board.  She  would  have  had  the 
profits  of  four  months'  occupancy  of  the  house,  and  what 
they  would  have  amounted  to  was  susceptible  of  as  accurate 
figuring  as  damages  usually  are.  It  is  true  she  did  not  know 
that  the  boarders  would  have  staid  with  her  if  she  had  taken 
them,  but  when  a  given  state  of  facts  appears,  a  legal  pre- 
sumption attaches  to  them,  and  it  is  presumed  that  if  she 
could  have  taken  the  people  who  offered  themselves  they 
would  have  continued  to  board  with  her. 
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Complaint  is  made  of  instructions  given,  of  the  refusal  of 
the  court  to  instruct  as  requested,  and  of  an  alleged  interrup- 
tion of  the  argument  of  counsel.  It  is  not  objected  that  the 
jury  were  misdirected.  It  is  claimed  only  that  the  instruc- 
tions were  not  sufficiently  full.  Neither  side  asked  that  they 
be  made  more  specific,  and  the  objection  to  them,  which  is 
made  for  the  first  time  here,  comes  too  late.  They  submitted 
the  questions  of  fact  involved  fully  and  fairly,  and  directed 
the  jury,  if  from  the  evidence  they  found  the  facts  to  be  with 
the  plaintiff,  to  assess  her  damages  at  such  amount  as  they 
should  find  from  the  evidence  would  compensate  her  for  the 
loss  sustained.  There  is  no  error  in  the  instruction.  Garsed 
v.  Turner ',  supra.  Defendants  requested  instructions  that  no 
actual  damages  were  proved,  and  that  the  plaintiff  was  not 
entitled  to  damages  except  in  so  far  as  she  had  not  the  infor- 
mation, time  and  ability  necessaiy  to  prevent  them.  The 
evidence  did  not  warrant  such  instructions  and  it  would  have 
been  error  to  give  them. 

One  of  the  grounds  of  the  motion  for  a  new  trial  was  that 
one  of  the  counsel  for  defendants  was  disturbed  in  his  argu- 
ment by  the  noise  of  impaneling  a  jury  in  another  cause. 
His  affidavit  to  that  effect  was  filed  in  support  of  the  motion. 
There  was,  however,  a  counter  affidavit  that  there  was  no 
noise  sufficient  to  disturb  counsel  or  distract  the  attention  of 
the  jury.  We  cannot  see  that  the  ruling  of  the  court  on  the 
motion  was  wrong.  Whether  the  impaneling  of  a  jury  cre- 
ated such  confusion  as  in  any  way  to  lessen  the  effect  of 
counsel's  argument  was  a  question  of  fact  upon  which  there 
was  evidence  on  both  sides,  the  weight  and  value  of  which  it 
was  the  province  of  the  court  to  determine.  Moreover,  the 
judge  was,  himself,  personally  cognizant  of  what  occurred, 
and  we  cannot  assume  that  he  would  allow  counsel's  case  to 
suffer  detriment  from  any  cause  within  his  control. 

Upon  the  case  as  the  record  presents  it,  we  are  not  at  lib- 
erty to  reverse  the  judgraeut,  and  it  will  therefore  be  affirmed. 

Affirmed. 
Vol.  VII— 3 
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Duncan  v.  The  Last  Chance  Ditch  Company. 

Fact  Case. 

The  judgment  in  this  case  is  affirmed  upon  the  facts. 

Error  to  the  District  Court  of  Weld  County. 

Mr.  Guy  D.  Duncan,  far  plaintiff  in  error. 

Mr.  J.  Warner  Mills,  for  defendant  in  error. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

The  complaint  alleges  that  in  the  year  1874  an  agreement 
was  entered  into  between  Elisha  Duncan,  the  grantor  of  the 
plaintiff,  and  the  defendant,  the  owner  of  the  Last  Chance 
Ditch,  whereby  in  consideration  of  the  construction  and  main- 
tenance by  Elisha  of  a  dyke  along  the  bank  of  the  creek  from 
which  the  ditch  took  its  water,  the  defendant  granted  to  him 
and  his  assigns  the  right  to  the  perpetual  use  of  the  water  of 
the  creek  for  the  irrigation  of  a  tract  of  land  owned  by  him, 
and  the  right  to  control  the  headgate  through  which  the 
water  flowed,  so  far  as  might  be  necessary  for  the  purpose  of 
such  irrigation ;  also  the  light  to  use  the  water  to  fill  a  pond 
upon  the  land  during  the  winter  months,  each  year,  for  the 
purpose  of  cutting  ice  therefrom.  It  is  alleged  that  Elisha, 
and  the  plaintiff  as  his  successor  in  interest,  kept  and  main- 
tained the  dyke,  and  used  the  water  for  irrigating  the  land 
and  filling  the  pond,  each  year,  until  1889,  when  the  defend- 
ant, by  locking  the  headgate  and  diverting  the  water,  pre- 
vented the  further  use  by  the  plaintiff  of  the  water  for  the 
irrigation  of  the  land,  or  for  the  filling  of  the  pond.  The 
prayer  is  for  damages  and  a  decree  establishing  the  right  of 
the  plaintiff  to  the  use  of  the  water  for  the  purposes  men- 
tioned. 

There  was  an  answer,  which  denied  the  agreement  and  all 
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the  allegations  concerning  it ;  also  a  cross  complaint,  which 
alleged  the  execution,  on  February  14, 1873,  by  Elisha  Dun- 
can to  the  defendant,  of  a  deed  conveying  to  it  the  right  of 
way  for  its  ditch  through  his  land  in  consideration  of  $285, 
paid  to  him,  and  a  written  contract,  dated  November  4,  1874, 
by  which  he  agreed  that  in  consideration  of  the  construction 
by  the  defendant  of  its  dam  in  a  certain  specified  place,  and 
not  elsewhere,  he  would  be  responsible  for  all  damage  that 
might  be  done  by  water  breaking  over  the  bank  below  the 
headgate.  The  cross  complaint  alleged  the  ownership  and 
exclusive  right  of  control  of  the  ditch  to  be  in  the  defendant, 
charged  the  plaintiff  with  certain  acts  of  interference  with 
the  ditch  and  the  headgates  to  the  injury  of  the  defendant, 
and  prayed  appropriate  relief. 

The  only  witness  to  the  agreement  set  forth  in  the  com- 
plaint was  Elisha  Duncan.  He  stated  that  it  was  in  writing,  / 
that  all  other  parties  who  had  any  knowledge  of  it  were  dead, 
and  that  it  was  lost.  He  admitted  the  execution  of  the  deed 
and  contract  alleged  in  the  cross  complaint,  and  the  receipt 
by  him  of  the  money  for  the  right  of  way.  According  to  his 
testimony,  the  lost  agreement  was  drawn  by  him,  and  the 
parties  to  it,  as  he  prepared  it,  were  the  defendant,  himself, 
and  one  Mulverhill.  It  provided  for  the  furnishing  of  water 
by  the  defendant  to  irrigate  160  acres  of  his  land,  and  40  of 
MulverhilTs.  He  presented  it  to  Mulverhill,  who  declined 
to  be  a  party  to  it,  or  to  be  in  any  way  interested  in  it.  He 
then  told  the  defendant  that  he  would  take  the  whole  con- 
tract himself.  He  could  not  state  whether  the  contract,  as 
originally  drawn,  was  executed  by  the  defendant,  or  whether 
another  was  prepared.  The  contract  set  out  in  the  cross 
complaint  was  in  evidence,  and  he  stated  that  it  and  the  lost 
agreement  were  made  at  or  about  the  same  time.  There 
was  nothing  in  the  agreement,  as  he  testified  to  it,  concerning 
the  pond,  or  water  to  fill  it  with,  or  ice  to  be  cut  from  it. 
He  said  that  the  only  agreement  which  obligated  him  to  keep 
up  the  dyke  was  contained  in  the  contract  averred  in  the 
cross  complaint,  and  if  it  was  not  in  that  contract  there  was 
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no  agreement  which  bound  him  to  do  so.  He  could  not  say 
who  signed  the  lost  agreement.  He  made  it  with  Mr.  Bur- 
bridge  and  Mr.  Fleming,  both  of  whom  were  dead,  and 
thought  it  likely  that  they  signed  it.  He  did  not  know 
whether  they  were  officers  of  the  defendant  or  not,  but 
thought  it  probable  that  Burbridge  was  one. 

The  general  tendency  of  the  evidence  for  the  defendant 
was  in  opposition  to  the  plaintiff's  claim,  and  there  was  evi- 
dence tending  to  support  the  charge,  contained  in  the  cross 
complaint,  of  interference  with  the  ditch.  There  was  judg- 
ment against  the  plaintiff,  and  a  decree  restraining  her  from 
interfering  with  the  ditch.  From  the  judgment  and  decree 
the  plaintiff  prosecutes  error  to  this  court. 

Counsel  for  the  plaintiff  has  failed  to  furnish  us  with  a 
single  reason  why  the  judgment  below  should  be  reversed. 
Upon  the  indefinite,  uncertain  and  confused  testimony  of 
Mr.  Duncan,  we  do  not  see  how  it  could  be  adjudged  that 
any  agreement  was  ever  made  between  him  and  the  defend- 
ant, other  than  that  set  out  in  the  cross  complaint.  There 
was  certainly  no  agreement  shown  which  entitled  him  to  any 
water  for  his  pond,  and  there  was  none  requiring  the  work 
to  be  done  upon  the  dyke,  which  is  alleged  to  be  the  consid- 
eration of  the  plaintiff's  right  to  water  for  irrigating  pur- 
poses, because,  according  to  Mr.  Duncan,  that  agreement 
was  in  the  contract  set  forth  in  the  cross  complaint,  and  if 
it  was  not  in  the  contract,  it  never  was  made.  But  it  was 
not  there,  so  that  the  alleged  agreement  to  supply  water  for 
irrigation  was,  at  best,  a  nudum  pactum.  Mr.  Duncan  was 
unable  to  say  whether  the  negotiations  for  the  agreement 
were  had,  or  the  agreement  made,  with  any  person  author- 
ized to  act  for  the  defendant.  If  there  was  such  agreement 
at  all,  it  was  in  writing ;  but  whether  the  one  first  prepared, 
which  included  Mulverhill's  land,  was  used,  or  whether 
another  was  written,  and  if  so,  whether  it  contained  the  same 
provisions  for  irrigating  the  plaintiff's  land  as  the  first, 
whether  it  was  signed  by  anybody,  and,  if  it  was,  whether 
the  person  or  persons  signing  it  for  the  defendant  had  any 


1895.]  Lemp  v.  Rytts.  37 

authority  to  do  so,  there  was  no  proof  whatever.  The  trial 
court  could  not  well  have  found  otherwise  than  it  did  upon 
the  subject  of  the  agreement,  and  there  was  sufficient  evi- 
dence to  warrant  the  injunction.  We  must  therefore  affirm 
the  judgment. 

Affirmed. 


Lemp  v.  Rytjs  bt  al. 


7    m 

1.  Pleadings — Amendment— New  Cause  op  Action.  m  m 
An  amended  complaint  which  states  a  new  cause  of  action  may  be,  on 

motion,  stricken  from  the  files. 

2.  Same. 

Action  by  L.  on  bond  executed  by  defendants  as  sureties  for  C,  which 
was  conditioned,  substantially,  that  whereas  C.  has  made  arrange- 
ments with  L.  to  be  supplied  by  him  with  beer,  therefore  if  C. 
should  pay  to  L.  all  moneys  coming  due  for  all  beer  received  by  C, 
at  rates  and  times  specified,  the  obligation  to  be  void.  An  original 
and  two  amended  complaints  were  filed,  in  each  of  which  the  bond 
and  its  conditions  were  set  forth.  In  original,  it  was  alleged  that 
L.  sold  and  delivered  beer  to  C.  for  the  agreed  prices,  to  a  certain 
amount  of  which  only  a  certain  small  part  had  been  paid.  Amended 
complaint  was  substantially  the  same,  except  that  it  alleged  that 
all  the  beer  sold  and  delivered  to  C.  had  been  sold  and  disposed  of 
by  him.  Second  amended  complaint  contained  same  allegations  as 
the  preceding  one,  with  the  exception  that  instead  of  alleging  that 
plaintiff  sold  and  delivered  the  beer,  it  stated  that  he  supplied  and 
furnished  it  to  C.  Held,  that  the  second  amended  complaint  did 
not  state  a  new  cause  of  action. 

Error  to  the  District  Court  of  Pueblo  County. 

Mr.  A.  W.  Arrington  and  Messrs.  Urmy  &  McCorkle, 
for  plaintiff  in  error. 

Mes8i*s.  Dixon  &  Dixon,  for  defendants  in  error. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

The  second  amended  complaint  was,  on  motion  of  the  de- 
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fendants,  stricken  from  the  files.  Final  judgment  was  entered 
upon  the  order,  and  the  plaintiff  brings  error. 

The  action  was  brought  upon  a  bond,  or  writing  obliga- 
tory, dated  the  11th  day  of  March,  1892,  and  subscribed  by 
J.  G.  Cozad,  as  principal,  and  the  defendants,  D.  D.  Ryus 
and  J.  B.  Petrie,  as  sureties,  whereby  they  bound  themselves 
for  the  payment  of  $3,000  to  William  J.  Lemp,  the  plaintiff. 
The  condition  of  the  obligation  was  as  follows : 

"  That  whereas,  the  above  bounden,  J.  G.  Cozad,  has  this 
day  made  arrangements  with  Wm.  J.  Lemp  to  be  supplied 
by  him  with  draught  and  bottled  beer  brewed  by  said  Wm. 
J.  Lemp,  now  therefore  if  the  said  J.  G.  Cozad  should  pay 
to  said  Wm.  J.  Lemp  all  moneys  coming  due  for  all  beer  re- 
ceived by  said  J.  G.  Cozad,  at  the  rate  of  $6.15  per  bbl.  for 
draught  beer  and  $8.00  per  cask  for  quarts,  $8.50  per  cask 
for  pints,  bottled  beer  f.  o.  b.  St.  Louis,  Missouri,  payments 
for  such  draught  beer  to  be  made  weekly,  for  bottled  beer  as 
such  beer  is  sold,  and  a  statement  for  such  sales  of  keg  beer 
or  draught  beer  to  be  made  every  week  on  eveiy  Monday, 
for  bottled  beer  every  first  day  of  the  month,  then  the  above 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and 
effect." 

There  were  an  original  and  two  amended  complaints,  in 
each  of  which  the  bond  and  its  conditions  were  set  forth  in 
full.  The  original  complaint  alleged  that  in  pursuance  of 
the  terms  of  the  writing,  the  plaintiff,  between  March  11, 
and  September  16,  1892,  sold  and  delivered  to  Cozad  bottled 
beer  brewed  by  the  plaintiff,  for  the  agreed  prices,  and  upon 
the  agreed  terms,  to  the  aggregate  amount  of  $3,954.50,  of 
which  only  $778.20  had  been  paid,  and  demanded  judgment 
for  $3,000,  the  penalty  of  the  bond.  A  general  demurrer 
was  sustained  to  this  complaint.  An  amended  complaint 
was  then  filed,  which  was  substantially  the  same  as  the  first, 
except  that  it  contained  the  additional  allegation  that  the 
beer  sold  and  delivered  by  the  plaintiff  to  Cozad  had  all 
been  sold  and  disposed  of  by  him.  This  amended  complaint 
was  also  demurred  to,  and  the  demurrer  sustained.    The 
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plaintiff  thereupon  filed  a  second  amended  complaint,  con- 
taining the  same  allegations  as  the  immediately  preceding 
one,  with  the  exception  that  instead  of  alleging  that  the 
plaintiff  sold  and  delivered  the  beer,  it  stated  that  he  sup- 
plied and  furnished  it  to  Cozad.  The  last  complaint  was 
met  by  a  motion  to  strike  it  from  the  files  for  the  reason 
that  it  stated  a  new  cause  of  action,  and  one  different  from 
that  set  forth  in  the  original  complaint.  As  we  have  said, 
this  motion  was  sustained. 

It  is  argued  that  the  writing  is  not  sufficient  under  the 
statute  of  frauds  to  bind  the  defendants,  because,  while  the 
obligation  itself  was  subscribed  by  them,  the  condition  was 
not  The  motion  does  not  raise  that  question  even  indi- 
rectly, and  we  cannot  travel  outside  of  the  record  to  deter- 
mine it.  Demurrers  having  been  sustained  to  the  original 
and  first  amended  complaints,  the  second  amended  complaint 
became  the  only  pleading  of  the  plaintiff  in  the  oase.  There 
was  no  demurrer  to  it.  It  was  stricken  out  for  a  reason 
which  did  not  in  any  manner  affect  its  sufficiency,  and  the 
sole  question  presented  by  the  record  is,  was  the  court  cor- 
rect in  holding  that  the  cause  of  action  was  changed  by  the 
new  pleading?  If  that  ruling  can  be  upheld  the  judgment 
must  be  affirmed,  otherwise,  reversed.  The  contention  of 
counsel  is  that  the  original  complaint  stated  a  cause  of  action 
arising  out  of  a  sale  of  the  goods  to  Cozad,  in  virtue  of  which 
he  became  the  absolute  owner,  whereas  the  second  amended 
complaint  stated  one  arising  out  of  a  delivery  of  the  goods  to 
Cozad,  to  be  held  and  disposed  of  by  him  as  the  agent  merely 
of  the  plaintiff ;  and  that  the  cause  of  action  last  alleged  is 
so  essentially  different  from  the  first  that  to  permit  the 
pleading  setting  it  forth  to  stand  would  be  a  perversion  of 
the  purposes  for  which  amendments  are  allowed. 

We  find  ourselves  unable  to  agree  with  counsel  in  any  of 
the  positions  they  have  taken  concerning  these  pleadings. 
We  think  that  the  written  instrument,  by  which  the  charac- 
ter of  the  transaction  must  be  determined,  contemplated  a  sale 
to  Cozad.    The  plaintiff  was  to  u  supply  "  Cozad  with  beer 
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at  a  fixed  price  per  barrel  or  cask.  This  price  was  to  be  paid 
by  Cozad  to  the  plaintiff.  Payment,  it  is  true,  was  not  to 
be  made  immediately  upon  the  receipt  of  the  goods.  For 
the  draught  beer  received,  Cozad  was  to  pay  every  week, 
and  for  the  bottled  beer,  as  it  was  sold,  upon  statements  to 
be  made  on  the  first  day  of  every  month ;  but  there  were  no 
restrictions  imposed  upon  Cozad  in  the  handling  of  the  goods ; 
there  were  no  commissions  reserved  to  him  upon  sales ;  he 
could  sell  them  for  such  prices  as  he  might  see  fit ;  what  he 
was  to  pay  did  not  depend  upon  what  he  might  receive ;  the 
object  in  not  exacting  payments  until  after  sales,  was  only 
to  make  it  easy  for  him  to  discharge  his  obligation ;  and  the 
statements  required  were  for  the  purpose  of  enabling  the 
plaintiff  to  see  that  he  had  complied  with  his  contract.  The 
money  which  he  was  to  pay  was  not  on  account  of  sales  made 
by  him  for  Lemp.  It  was  the  stipulated  price  of  beer  deliv- 
ered to  him  in  consideration  of  his  agreement  to  pay  that 
price  for  it.  By  the  terms  of  the  contract,  it  was  money 
coming  due  from  him  to  Lemp  for  beer  received  by  him. 
After  it  was  delivered  to  him  he  had  that  dominion  over 
it  which  belongs  to  an  owner.  We  find  in  the  transaction 
all  the  elements  of  a  sale,  and  none  of  an  agency.  The  orig- 
inal complaint  alleged  a  sale  in  terms,  and  the  complaint 
which  was  stricken  out,  following  the  language  of  the  con- 
tract, alleged  a  sale  in  effect,  so  that  the  distinction  which 
is  attempted  between  the  two  relates  to  words  and  not  to 
substance. 

But  it  does  not  matter  very  much  whether  Cozad  took  the 
goods  as  owner  or  agent.  The  plaintiff's  cause  of  action 
against,  the  defendants  was  the  default  of  Cozad  in  the  pay- 
ment of  a  debt  for  which  they  made  themselves  responsible. 
In  whatever  capacity  Cozad  acted  the  debt  was  the  same. 
Its  amount  and  the  contingencies  upon  which  it  was  payable 
were  the  same.  Whether  he  was  purchaser  or  agent,  his 
indebtedness  was  figured  in  the  same  way,  and  arose  out  of 
precisely  the  same  facts.  Therefore,  even  if  it  might  be  said 
that  the  last  complaint  gives  a  character  to  Cozad's  posses- 
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sion  different  from  that  given  in  the  first,  yet  the  debt  upon 
which  the  defendant's  liability  is  predicated,  as  it  is  alleged  in 
the  last  complaint,  being  identical  with  that  attempted  to  be 
set  forth  in  the  first,  the  court  erred  in  holding  that  it  stated 
a  new  cause  of  action. 

The  judgment  must  be  reversed. 

Reversed. 


Bell  v.  Preville. 

1.  Chattel  Mortgages. 

A  proviso  in  a  chattel  mortgage  covering  a  stock  in  trade  that  until  de- 
fault the  mortgagor  should  retain  and  enjoy  the  property,  selling 
and  disposing  of  the  same,  renders  the  mortgage  void  as  to  credit- 
ors of  the  mortgagor. 

2.  Appellate  Practice. 

The  validity  of  a  chattel  mortgage  will  not  be  considered  on  appeal 
when  it  appears  from  the  bill  of  exceptions  it  was  introduced,  but 
the  instrument  was  not  set  forth,  nor  any  part  of  it;  nor  is  there  a 
statement  concerning  its  purport  or  effect,  as  provided  by  section  392 
of  the  code.  It  will  be  assumed  that  the  disposition  of  the  ques- 
tion by  the  trial  court  was  correct. 

Appeal  from  the  District  Court  of  Clear  Creek  County. 

Messrs.  Rogers,  Cuthbert  &  Ellis,  for  appellant. 

No  appearance  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  in  replevin.  The  appel- 
lee, as  plaintiff,  brought  his  action  to  recover  a  number  of 
gold  and  silver  watches  alleged  to  be  wrongfully  detained  by 
the  defendant.  The  defendant  answered  that  he  was  in  pos- 
session of  the  property  by  virtue  of  a  writ  of  attachment 
levied  upon  it  by  him  as  sheriff  of  Clear  Creek  county,  in  a 
suit  of  Daniels  &  Fisher  against  Angelina  Rapin,  the  owner 
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of  the  property,  and  that  the  claim  of  the  plaintiff  was  based 
upon  a  chattel  mortgage  which  was  given  to  him  in  the  course 
of  trade,  and  provided  that  until  default  the  mortgagor  should 
retain  and  enjoy  the  property,  selling  and  disposing  of  the 
same.  The  allegations  of  the  answer  were  denied  by  the  rep- 
lication. 

The  argument  of  the  appellant  is  that  the  mortgage,  by 
reason  of  a  proviso  which  it  is  said  to  contain,  that  until  de- 
fault the  mortgagor  might  retain  possession  of  the  goods  and 
use  and  enjoy  them,  is  without  validity  as  to  creditors.  It 
is  settled  in  this  state,  by  a  series  of  decisions  of  the  supreme 
court  and  this  court,  that  such  a  proviso  in  a  chattel  mort- 
gage covering  a  stock  in  trade,  renders  the  mortgage  void  as 
to  creditors  of  the  mortgagor ;  but  outside  of  the  statement  of 
counsel  in  their  brief,  and  an  allegation  in  the  answer  which 
was  denied,  we  have  no  information  whether  the  mortgage 
in  question  contained  that  proviso  or  not.  It  appears  from 
the  bill  of  exceptions  that  a  chattel  mortgage  was  introduced 
in  evidence;  but  the  instrument  is  not  set  forth,  nor  any 
part  of  it ;  nor  is  there  any  statement  concerning  its  purport 
or  effect,  as  provided  by  section  392  of  the  code.  There  be- 
ing nothing  in  the  record  to  impart  to  us  a  knowledge  of  the 
contents  of  the  paper,  it  is  impossible  for  us  to  pass  upon 
the  question  discussed  by  counsel  as  affecting  this  case,  and 
we  must  assume  the  correctness  of  its  disposition  by  the  trial 
court.  As  there  is  no  other  question  involved,  the  judgment 
will  be  affirmed 

Affirmed. 
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The  Pittsburg  Concentrating  and  Mining  Company 
v.  Glick  et  al. 

Appellate  Practice. 

When  the  verdict  is  not  supported  by  the  evidence,  the  judgment  must 
be  reversed. 

Appeal  from  the  District  Court  of  Gunnison  County. 

Mr.  Thos.  C.  Brown,  for  appellant. 

No  appearance  for  appellees. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

The  complaint  alleges  a  contract  between  the  plaintiffs  and 
the  defendant  company,  whereby  the  plaintiffs  agreed  to 
deliver  to  the  defendant,  during  the  summer  of  1891,  one 
hundred  tons  of  ore  to  be  taken  from  a  silver  mine  of  the 
plaintiffs ;  and  the  defendant  agreed  to  treat  the  ore  in  its 
concentration  works  at  Pittsburg,  Colorado,  for  the  sum  of 
$4.00  per  ton,  and  to  save  for  the  plaintiffs  at  least  eighty 
per  cent  of  all  the  silver  which  the  ore  contained,  and  rede- 
liver the  ore  to  the  plaintiffs  in  the  form  of  concentrates, 
without  loss  in  value  of  more  than  twenty  per  cent.  It  is 
alleged  that  in  accordance  with  the  agreement,  plaintiffs, 
during  the  time  mentioned,  delivered  to  defendant  one  hun- 
dred tons  of  ore,  running  in  silver  twenty-four  ounces  per 
ton,  but  that  the  defendant  so  negligently,  carelessly  and 
improperly  treated  the  ore,  and  wasted  the  silver,  that  only 
thirty  and  one  half  per  cent  of  the  total  value  of  the  ore  was 
saved  to  the  plaintiffs,  to  their  damage  in  the  sum  of  $1,027.83. 
The  answer  was  a  general  denial.  The  cause  was  tried  by  a 
jury,  who  returned  a  verdict  in  the  plaintiffs'  favor  for  $1,000. 
The  case  is  here  by  appeal  from  the  judgment  rendered  upon 
the  verdict. 


44      Pittsburg  Concentrating  Co.  v.  Glick.  [Sept.  T., 

Upon  a  careful  examination  of  the  record  we  are  unable 
to  discover  any  reason  for  the  verdict.  The  evidence  for 
the  plaintiffs  tended  to  show  that  the  contract  was  made  as 
alleged,  that  the  ore  was  delivered  to  the  defendant  and 
treated  by  it,  that  the  concentrates  were  received  by  the 
plaintiffs,  and  that  the  agreed  charges  for  treatment  were 
never  paid ;  but,  to  entitle  the  plaintiffs  to  a  recovery,  evi- 
dence was  necessary  of  the  amount  of  silver  contained  in  the 
ore  before  treatment,  the  amount  contained  in  the  product 
of  the  treatment,  and  the  market  value  of  the  ore  in  its  con- 
centrated form  at  the  place  where  it  was  received  by  the 
plaintiffs ;  and  if  it  appeared  that  the  concentrates  contained 
less  than  eighty  per  cent  of  the  original  amount  of  silver, 
the  plaintiffs  would  be  entitled  to  verdict  and  judgment  for 
the  difference  in  value  between  the  concentrates  as  they 
should  have  been  and  the  concentrates  as  they  actually  were, 
less  $4.00  per  ton  for  treatment.  The  parties  to  the  contract 
agreed  upon  a  Mr.  Post,  of  Leadville,  as  their  assayer,  and  it 
seems  that  some  ore  was  sent  to  him  for  assay  ;  but  whether 
this  ore  was  an  average  sample  of  the  original  lot,  or  of  the 
concentrates,  or  was  in  any  way  representative  of  entire 
quantities,  so  as  to  furnish  a  basis  upon  which  to  estimate 
total  values,  the  evidence  is  silent.  The  plaintiffs  procured 
an  assayer  named  Robinson  to  make  some  assays  for  them 
while  the  ore  was  being  treated,  and  it  appears  to  be  upon 
his  testimony  that  they  rely  for  their  proof  of  damages.  It 
took  the  mill  several  days — about  six — to  run  the  entire  lot. 
Mr.  Robinson  stated  that  on  the  first  day  he  took  three 
samples  of  the  ore  and  assayed  them,  with  a  result  of  eight- 
een ounces  of  silver  per  ton  ;  and  that  he  took  and  assayed 
samples  on  the  last  day,  in  which  he  found  twenty-four 
ounces  of  silver  per  ton.  He  was  not  at  the  mill  during  the 
intermediate  time,  and  knew  nothing  about  the  character  of 
the  ore  that  was  run  between  the  first  and  last  day.  He 
took  no  samples  of  that  ore.  The  foregoing  was  the  only 
evidence  which  the  jury  had  of  the  amount  of  silver  in  the 
one  hundred  ton  lot.     It  is  impossible  to  make  any  finding 


1895.]  Kinkel  v.  Harper.  45 

upon  such  evidence.  Concerning  the  principal  part  of  the 
ore  there  was  no  proof  whatever,  and  the  assays  that  were 
made  roust  be  fortified  by  supposition  to  be  regarded  as  tests 
of  those  portions  from  which  the  samples  were  taken.  The 
evidence  concerning  the  silver  contents  of  the  concentrates 
was  of  the  same  character,  and  equally  worthless.  There 
was  no  proof  of  the  money  value  of  the  ore  either  in  its  orig- 
inal or  concentrated  form.  Mr.  Robinson  stated  that  in  the 
fall  of  1891  silver  was  worth  96  cents  per  ounce,  and  this 
was  all  that  was  said  upon  the  subject.  That  was  the  price 
of  silver  after  it  had  been  extracted  from  the  ore.  It  was  no 
evidence  of  the  value  of  the  ore  itself,  even  if  its  contents 
were  accuretely  known,  or  of  the  concentrates,  which  are 
nothing  but  ore  reduced  in  bulk.  Even  with  silver  at  96 
cents  per  ounce,  the  ore  as  ore  might  be  worthless.  The 
treatment  charges  for  extracting  the  silver,  the  loss  in  treat- 
ment, and  the  expense  of  transportation  to  the  place  where 
such  treatment  could  be  had,  might  equal  or  exceed  the 
the  silver  value. 

There  is  in  the  record  an  utter  want  of  evidence  to  sup- 
port the  verdict,  and  the  judgment  must  be  reversed. 

Reversed. 


Kinkel  v.  Harper. 

1.  Commercial  Papeb. 

To  entitle  the  holder  of  commercial  paper  to  maintain  his  action  free  from 
the  equities  which  existed  between  the  maker  and  payee,  it  is  nec- 
essary that  the  paper  should  have  been  transferred  iu  the  usual  course 
of  business  and  according  to  the  common  customs  of  the  commer- 
cial world  for  value  before  maturity,  and  to  one  without  knowledge 
of  the  matters  out  of  which  the  equities  arise. 

2.  Same. 

If  the  note  sued  on  was  one  of  a  number  given  by  divers  persons  to  a 
ditch  company  for  the  purpose  of  enabling  it  to  raise  money  on  its 
debenture  bonds  to  complete  its  canal,  the  transfer  of  the  notes  to  a 
trustee  to  hold  and  collect  for  the  payment  of  the  bonds  which  were 
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issued  as  a  part  of  the  same  transaction  would  be  in  accordance  with 
the  ordinary  coarse  of  business,  and,  all  other  conditions  being  met, 
would  give  the  trustee  a  title  not  subject  to  the  equities  which 
otherwise  might  prevail  as  between  the  maker  and  the  company. 

3.  Sams. 

Wherever  a  bill  or  note  is  disposed  of  for  a  valuable  consideration,  the 
holder  is  not  bound  to  inquire  whether  the  indorser  has  performed 
or  will  be  able  to  perform  the  agreement  into  which  he  has  entered, 
so  long  as  there  is  nothing  suspicious  or  out  of  the  usual  course  of 
business  in  the  circumstances  attending  its  issue. 

Appeal  from  the  District  Court  of  Morgan  County. 

Mr.  H.  N.  Haynes,  for  appellant. 

Mr.  W.  A.  Hill,  for  appellee. 

Bissell,  P.  J.,  delivered  the  opinion  of  the  court. 

This  action  started  as  a  simple  suit  on  a  promissory  note, 
dated  the  15th  of  February,  1890,  whereby  one  year  after 
date  the  appellant  Kinkle  promised  to  pay  The  Bijou  Reser- 
voir and  Canal  Company  $ 200  with  a  certain  specified  inter- 
est. In  the  original  complaint  Harper,  the  appellee,  simply 
averred  an  indorsement  and  transfer  to  him  as  trustee,  where- 
by, as  he  pleaded  it,  there  came  to  him  the  right  of  action 
against  the  maker.  On  demurrer  the  complaint  was  held 
insufficient,  apparently  because  it  failed  to  state  the  terms  of 
the  trust  out  of  which  the  trustee's  title  sprung.  We  are  not 
concerned  with  the  regularity  or  propriety  of  this  ruling. 
The  plaintiff  accepted  the  result  and  filed  an  amended  com- 
plaint, which  the  defendant  answered.  The  answers  were 
demurred  to  and  on  the  issue  of  law  thus  formed  judgment 
was  rendered  for  the  plaintiff  and  the  case  is  brought  here 
by  appeal.  To  apprehend  the  situation  we  are  compelled  to 
state  the  general  features  and  allegations  of  the  complaint 
as  well  as  the  substantive  matters  contained  in  the  two  de- 
fenses which  were  adjudged  insufficient.  The  complaint  set 
out  the  instrument  whereby  the  trust  was  created.     Omitting 
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such  of  the  details  as  are  not  essential  to  the  discussion,  the 
instrument  in  general  recited  that  the  Reservoir  and  Canal 
Company  on  the  date  of  its  execution,  March  1,  1890,  as- 
signed to  John  M.  Wallace,  as  trustee,  sundry  notes  of  the 
stockholders  of  the  company  amounting  to  $20,000.  The 
notes  were  stated  to  have  been  given  by  various  persons  and 
to  bear  date  the  15th  of  February,  1890,  and  to  be  payable 
one  year  after  date  with  interest.  There  was  also  a  recita- 
tion of  the  transfer  to  the  trustee  of  one  hundred  shares  of 
the  stock  of  the  company  of  the  par  value  of  $10,000.  The 
transfer  of  the  notes  and  the  stock  was  alleged  in  apt  and 
legal  terms  and  was  stated  to  have  been  made  to  secure  the 
payment  of  a  series  of  sixteen  debenture  bonds  of  the  value 
of  $1,000  each,  which  the  company  issued  on  that  date. 
These  bonds  were  to  be  negotiated  to  raise  funds  for  the  pur- 
poses of  the  company.  Whether  arrangements  for  the  dis- 
position of  the  bonds  had  been  antecedently  made,  or  were 
to  follow  the  execution  of  the  trust  and  the  delivery  of  the 
securities  to  the  trustee,  does  not  appear.  There  was  at- 
tached to  the  writing  creating  the  trust  a  list  of  the  various 
notes.  The  complaint  contained  a  copy  of  the  receipt  which 
was  issued  to  each  of  the  makers  of  the  notes,  which  in  gen- 
eral expressed  the  receipt  of  a  note  and  its  amount,  together 
with  a  statement  that  it  was  one  of  a  series  of  notes  aggregat- 
ing $20,000  taken  for  subscriptions  to  the  stock  of  the  com- 
pany at  the  date  named.  According  to  the  terms  of  the 
receipt,  fifty  per  cent  of  the  stock  was  to  issue  when  the  note 
should  be  paid.  The  remaining  fifty  per  cent,  to  which  the 
subscriber  would  be  entitled  if  all  the  notes  were  paid,  was 
subject  to  a  deduction  computed  and  based  on  the  proportion 
which  the  unissued  fifty  per  cent  of  the  stock  would  bear  to 
whatever  amount  of  notes  might  be  unpaid  and  uncollectible. 
From  this  it  will  be  seen  that  fifty  per  cent  of  each  subscrib- 
er's stock  was  subject  to  an  uncertain  and  an  indefinite  de- 
duction, and  only  one  half  was  to  be  delivered  on  the  payment 
of  his  paper.  The  schedule  of  all  the  notes  was  annexed  to 
the  pleading.     After  setting  up  these  facts,  the  plaintiff  set 
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oat  the  note  and  alleged  that  on  the  1st  of  March,  for  a  **  valid 
cottfcideratioo/*  the  note*  were  sold  and  assigned  to  the  trustee. 
The  original  writing  provided  for  a  successor  in  trust,  and  by 
proper  averments  it  was  made  to  appear  that  Harper,  who 
brought  the  suit,  was  the  legitimate  successor.  The  pleader 
then  averred  that  enough  had  not  been  collected  from  the 
notes  and  capital  stock  to  pay  the  debenture  bonds,  and  con- 
cluded with  an  allegation  that  the  greater  part  of  the  bonds 
were  unpaid. 

One  of  the  difficulties  in  the  case  is  rendered  apparent  by 
this  statement.  It  springs  from  the  failure  of  the  pleader  to 
state  some  facts  which  must  appear  to  entitle  him  to  recover. 
It  likewise  renders  it  exceedingly  difficult  to  state  what  the 
law  is  by  which  the  rights  of  the  parties  must  be  measured  and 
determined.  There  is  no  averment  of  the  absolute  issue  and 
sale  of  the  sixteen  bonds.  So  far  as  can  be  gathered,  the  bonds 
were  probably  issued  by  the  company,  but  whether  they  were 
disposed  of  and  the  cash  received  by  the  trustee  or  the  company 
nowhere  appears.  The  sale  of  the  bonds  and  the  receipt  of  the 
purchase  price  are  facts  absolutely  essential  to  the  application 
of  the  principles  for  which  the  appellee  contends.  They  are 
likewise  necessary  to  the  ascertainment  of  the  validity  of  the 
defenses,  as  will  be  very  apparent  from  a  succinct  statement 
of  their  substance. 

Two  matters  were  pleaded  separately.  The  first  was  a 
want  of  consideration.  The  basis  of  the  plea  consisted  of 
allegations  respecting  the  terms  and  character  of  the  sub- 
scription and  the  status  of  the  capital  stock  of  the  company. 
The  pleader  averred  a  representation  by  the  company  of  its 
possession  of  three  hundred  shares  of  unsubscribed  capital 
stock  of  the  par  value  of  $100  per  share.  Two  hundred 
shares  were  said  to  be  open  to  subscription  and  the  other  one 
hundred  was  to  be  deposited  with  the  trustee  as  collateral 
security  for  the  debenture  bonds  about  to  be  issued.  So  far 
as  concerns  the  particular  note  in  dispute,  it  was  alleged  to 
have  been  given  in  payment  of  a  subscription  for  two  shares 
of  the  capital  stock  of  the  Bijou  Company.    It  was  next 
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averred  there  was  no  unsubscribed  capital  stock  in  the  treas- 
ury of  the  company  or  in  its  possession  and  open  to  subscrip- 
tion other  than  the  one  hundred  shares,  which,  as  stated,  were 
issued  and  turned  over  to  Wallace.  There  follows  an  alle- 
gation that  the  note  was  not  transferred  to  the  trustee  in  the 
due  course  of  business,  but  that  he  took  title  in  such  way  as 
to  render  the  note  in  his  hands  open  to  the  same  equities  and 
defenses  as  would  be  admissible  were  the  suit  brought  by  the 
company  itself. 

The  second  defense  alleged  a  failure  of  consideration,  and 
in  much  detail,  which  need  not  be  repeated  here,  set  up  the 
scheme  which  led  to  this  litigation.  Stating  no  more  than 
is  necessary  to  make  the  matter  plain,  it  was  set  out  that  the 
Canal  Company  had  built  a  canal  from  the  source  of  supply  to 
a  point  a  few  miles  outside  of  the  limits  of  Fort  Morgan.  The 
company  desired  to  continue  the  construction  of  the  canal  to  a 
point  beyond  the  town,  whereby  the  water  would  be  available 
to  these  various  subscribers.  The  company  advertised  and 
stated  its  intention  to  continue  the  construction  and  to  de- 
vote the  money  which  would  be  realised  from  the  sale  of  its 
bonds  to  this  purpose,  using  this  capital  solely  for  this  object. 
It  was  alleged  the  subscriptions  were  procured  upon  the  faith 
and  strength  of  these  representations,  and  to  secure  the  ad- 
vantages which  would  result  to  the  subscribers  by  the  exten- 
sion of  the  canal  and  the  delivery  of  water.  The  answer  then 
proceeded  to  set  out  in  considerable  detail  the  failure  of  the 
company  to  carry  out  its  promises  and  the  application  of  the 
funds  to  other  uses  than  those  to  which  the  company  had 
agreed  to  put  them.  It  was  stated  the  company  had  used 
the  money  to  pay  old  debts,  had  totally  failed  to  complete 
the  canal  and  had  never  delivered  the  water  according  to  its 
declared  intentions  and  according  to  its  agreement  with  the 
subscribers.  To  this  answer  the  plaintiff  demurred  and  the 
court  rendered  judgment  in  his  favor. 

The  difficulties  with  which  we  are  beset  in  any  attempt  to 
state  the  law  which  must  control  this  case  must  be  apparent 
from  a  careful  consideration  of  this  statement.  The  plaintiff 
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insists  that  he  is  a  holder  of  commercial  paper  for  value  and 
entitled  to  maintain  his  action  upon  it,  regardless  of  any 
breach  of  the  company's  agreement  and  that  he  took  it  free 
from  the  defenses  to  which  it  would  be  open  had  the  suit  been 
brought  by  the  corporation.  On  the  other  hand  the  defend- 
ant insists  the  trustee  stands  in  no  such  relation  to  the  paper 
as  would  a  holder  for  value,  who  had  received  the  note  before 
its  maturity,  and  that  the  circumstances  of  the  transfer  are 
not  such  as  to  preclude  the  assertion  of  these  defenses.  We 
can  only  indicate  our  general  ideas  respecting  this  matter,  for 
there  is  in  the  case  no  history  of  the  transaction  which  en- 
ables the  court  to  speak  definitely  and  positively  respecting 
the  law  which  must  be  applied  to  the  case.  We  indicate 
our  conclusions,  expressly  reserving  to  ourselves  the  right  to 
make  whatever  modification  may  be  rendered  essential  by 
any  proof  which  may  be  ultimately  introduced  on  trial  of  the 
case  or  by  any  modification  of  the  pleadings  which  may  pre- 
sent a  sharply  defined  issue  and  statement  of  fact  to  which 
it  may  be  applied.  To  entitle  the  holder  of  commercial  paper 
to  maintain  his  action  free  from  the  equities  which  would 
inure  to  the  benefit  of  the  maker,  had  the  suit  been  brought 
by  the  original  payee,  it  is  unquestionably  necessary  that  the 
paper  should  have  been  transferred  for  value  before  maturity 
to  one  without  knowledge  of  the  matters  out  of  which  the 
equity  arises.  The  circumstances  of  the  transfer  frequently 
furnish  a  controlling  consideration  by  which  the  title  of  the 
holder  is  ascertained  and  determined.  A  transfer  in  the 
usual  course  of  business  and  according  to  the  common  cus- 
toms of  the  commercial  world  is  as  much  essential  to  the  in- 
tegrity of  the  holder's  title  as  is  the  absence  of  the  knowledge 
of  the  equities  on  which  the  maker  insists.  Roberts  v.  Hall, 
37  Conn.  205 ;  Railroad  Co.  v.  National  Bank,  102  U.  S.  14 ; 
Helmer  v.  Commercial  Bank,  28  Neb.  474. 

The  difficulty  is  to  settle  whether  the  circumstances  of 
the  transaction  make  the  transfer  one  according  to  the  usual 
customs  of  trade,  or  constitute  such  a  departure  as  to  open 
the  action  on  the  note  to  the  defenses  pleaded.     Each  case 
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must  evidently  be  determined  on  its  own  facts.  In  the  case 
cited  from  Connecticut  the  note  was  transferred  to  a  trustee 
for  the  benefit  of  certain  creditors  who  were  named,  and  the 
proceeds  of  the  note  when  it  should  be  paid  were  to  be  de- 
voted to  the  liquidation  of  the  debts  of  the  creditors  as 
specified.  In  a  carefully  considered  opinion  the  supreme 
court  of  Connecticut  arrived  at  the  conclusion  that  under 
those  circumstances  the  transfer  was  not  in  the  usual  course 
of  business  and  the  note  was  open  to  the  defenses  which 
would  have  been  available  had  the  suit  been  brought  by  the 
original  payee.  We  do  not  intend  to  criticise  or  disagree 
with  this  authority,  but  we  do  conclude  the  circumstances 
of  this  case  and  the  relation  of  the  parties,  should  the  proof 
show  them  to  be  what  they  are  now  indicated,  remove  this 
case  from  the  operation  and  scope  of  that  decision.  So  far 
as  we  are  able  to  gather  from  these  pleadings  the  note  sued 
on  was  one  of  a  very  large  number  given  by  divers  persons 
for  the  evident  purpose  of  enabling  the  company  to  raise 
money  on  its  debenture  bonds  to  complete  the  construction 
of  its  canal.  If  such  is  proven  to  be  the  fact,  then  the  trans- 
fer of  these  various  notes  to  a  trustee  to  hold  and  collect  for 
the  payment  of  the  debenture  bonds  which  were  issued  as  a 
part  and  parcel  of  the  same  transaction  would  be  a  transfer 
quite  in  accordance  with  the  usual  custom  in  such  cases 
where  notes  are  taken  in  subscription  for  stock  and  the  notes 
are  to  be  pledged  to  raise  funds  for  the  operation  of  the 
company.  Illustrations  of  transactions  of  a  similar  nature 
are  to  be  found  in  the  authorities  which  are  afterwards  cited, 
and  the  proceeding  is  quite  in  harmony  with  the  general 
practice  of  corporations  in  such  cases.  The  only  capital 
which  a  corporation  has  tQ  carry  on  its  operations  is  what 
results  from  the  sale  of  stock.  When  stock  is  sold,  the  con- 
sideration can  be  taken  in  cash,  in  property,  or,  as  in  this 
case,  in  notes,  but  in  any  event,  whatever  the  consideration 
may  be  paid  in,  it  must  be  available  to  the  corporation  in 
order  to  enable  it  to  carry  out  its  corporate  purposes  and 
objects.     It  can  scarcely  be  supposed  a  corporation  would 
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issue  its  stock  for  the  notes  of  its  subscribers  without  power 
to  dispose  of  these  notes  to  realize  the  funds  essential  to  its 
operations.  The  one  presumes  the  other.  In  the  present 
case  the  parties  giving  the  notes  were  probably  advised  of 
the  purpose  of  the  company  to  issue  bonds  and  thereby 
raise  money  for  the  completion  of  the  canal.  Whether  the 
makers  of  the  notes  were  directly  advised  that  these  notes 
were  to  be  pledged  as  security  for  the  payment  of  the  bonds 
the  case  does  not  disclose,  though  the  ultimate  proof  may 
show  it.  Whatever  the  fact  may  be  the  makers  of  the  notes 
must  be  taken  to  have  understood  those  notes  would  be  used 
and  disposed  of  to  raise  money  for  the  operations  of  the  com- 
pany. The  plan  which  the  company  adopted  of  turning  the 
notes  over  to  a  trustee,  together  with  some  of  its  capital 
stock,  to  hold  and  collect  and  devote  the  proceeds  to  the 
payment  of  the  bonds,  was  not  an  unusual  proceeding,  nor 
one  which  must  as  a  matter  of  law,  without  proof  respecting 
it,  be  taken  as  contrary  to  the  ordinary  course  of  business 
and  the  uses  of  trade.  If  the  proof  then  sustains  these  al- 
legations, we  must  conclude  the  transfer  of  the  note  to  the 
trustee  was  in  the  ordinary  course  of  business,  and  all  other 
conditions  being  met,  gave  him  a  title  which  would  not  be 
subject  to  the  equities  which  otherwise  would  prevail  as 
between  the  maker  and  the  company. 

The  chief  difficulty  is,  we  are  not  advised  by  the  pleading 
whether  the  debenture  bonds  were  in  fact  issued  for  a  val- 
uable consideration  paid  by  the  holders  in  whose  interest 
the  suit  is  brought.  If  the  pleading  or  the  proofs  should 
show  the  issuance  and  sale  of  the  bonds  by  the  company  on 
the  strength  of  this  created  trust,  then  the  trustee  would 
take  the  note  for  a  valuable  consideration  paid  before  ma- 
turity and  hold  it  free  from  the  equities  which  would  other- 
wise prevail  as  between  Kinkel  and  the  company.  The 
complaint  is  defective  in  this  particular  and  it  should  be 
amended  when  the  case  returns  to  the  trial  court. 

It  follows  from  this  conclusion  that  the  plea  of  a  want  of 
consideration  would  not  be  available  as  a  defense.    Whether 
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another  answer  to  the  contention  could  be  found  in  the 
circumstance  of  the  admission  that  the  trustee  held  one  hun- 
dred shares  of  stock  as  security  for  the  payment  of  the  bonds, 
which  would  be  relieved  from  the  operation  of  the  trust  if  the 
notes  were  paid,  and  the  company  would  thereby  come  into 
the  possession  of  sufficient  stock  to  satisfy  the  subscription 
of  the  maker,  is  a  matter  about  which  we  need  not  speculate. 
It  is  possible  an  answer  may  .be  found  in  that  suggestion. 

The  appellee  insists  the  terms  of  the  trust  and  of  the 
receipts  advised  the  trustee  of  the  purpose  for  which  the 
notes  were  given,  and  he  was  bound  to  know  whether  the 
company  was  able  to  carry  out  its  contract  with  reference  to 
the  subscription,  and  for  this  reason  the  suit  on  the  notes 
should  be  open  to  the  defenses  pleaded.  We  cannot  assent 
to  this  proposition.  According  to  the  terms  of  the  arrange- 
ment the  stock  was  not  deliverable  upon  the  subscription 
and  the  execution  of  the  note,  but  only  on  its  payment,  which 
was  a  year  from  its  date,  and  then  only  as  to  fifty  per  cent  of 
it ;  the  balance  of  it  being  subject  to  a  pro  rata  deduction 
which  might  be  rendered  essential  by  the  nonpayment  of 
some  of  the  paper.  It  is  a  general  rule  to  which  there  are 
few  exceptions  that  the  knowledge  of  the  holder  of  a  note 
that  it  was  not  to  be  paid  except  on  a  specified  contingency 
would  not  destroy  his  title  as  a  bona  fide  holder  for  value, 
even  though  the  contingency  had  happened  which  would 
defeat  a  recovery  if  the  suit  had  been  brought  by  the  orig- 
inal payee.  Wherever  a  note  is  valid  in  its  inception,  a 
default  in  the  performance  of  an  executory  agreement  will 
not  defeat  a  recovery  by  the  holder,  even  though  he  may 
have  been  advised  of  the  existence  of  the  agreement.  The 
executory  contract  in  this  case  was  an  agreement  to  deliver 
stock.  A  failure  to  deliver  could  not  be  made  a  matter  of 
defense,  even  though  that  executory  contract  was,  as  be- 
tween the  payee  and  the  maker,  the  consideration  upon  which 
the  note  was  executed.  Whenever  a  bill  or  note  is  disposed 
of  for  a  valuable  consideration,  the  holder  is  not  bound  to  in- 
quire whether  the  indorser  has  performed  or  will  be  able  to 
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perform  the  agreement  into  which  hq  has  entered,  so  long  as 
there  is  nothing  suspicious  or  out  of  the  usual  course  of  busi- 
ness in  the  circumstances  attending  its  issue.  Miller  v.  Otta* 
way,  81  Mich.  196  ;  Adams  v.  Smith,  35  Me.  324 ;  Patten  v. 
Qleason,  106  Mass.  439 ;  Nat  Bank  v.  Cason,  39  La.  Ann. 
865 ;  Davis  v.  McCready  et  al.,  17  N.  Y.  230 ;  Craig  v.  Sibbett 
et  ah,  15  Penn.  St.  238;  Bond  v.  Wiltse  et  al,  12  Wis.  611. 

The  situation  of  the  trustee  is  pressed  upon  the  attention 
of  the  court  as  a  basis  for  the  contention  that  his  knowledge 
concerning  the  transaction  must  be  taken  to  be  the  knowl- 
edge of  the  holders  of  the  bonds  and  therefore  operative  to 
deprive  them  of  the  benefit  of  the  protection  afforded  bona 
fide  holders  for  value.  Wallace  is  said  to  have  been  inti- 
mately connected  with  the  Canal  Company,  and  Harper,  his 
successor,  to  have  likewise  sustained  some  relation  to  the  cor- 
poration, and  to  have  been  an  officer  of  the  bank  which 
received  and  paid  over  the  money  coming  from  the  sale  of 
the  bonds  in  liquidation  of  an  old  debt.  The  knowledge  of 
these  parties  is  therefore  claimed  to  be  the  knowledge  of  the 
holders  of  the  bonds.  If  the  proof  sustains  the  allegations 
of  the  complaint  and  answer,  and  also  the  inferences  which 
we  have  permitted  ourselves  to  indulge  in  respecting  the 
transaction,  the  position  is  not  well  taken.  When  the  trust 
was  created  and  the  stock  and  the  notes  were  turned  over  to 
the  trustee,  the  bonds  had  not,  so  far  as  we  are  now  able  to 
discover,  then  been  sold  and  they  were  not  in  the  hands  of 
the  present  holders.  Whether,  in  point  of  fact,  the  bonds 
had  been  issued  ready  for  delivery  does  not  appear.  This, 
however,  would  be  unimportant  if  the  bonds  remained  unsold 
when  the  trust  was  created.  At  that  time  Wallace,  the 
trustee,  and  Harper,  his  successor  in  trust,  were  the  agents  of 
the  company  alone,  by  which  they  had  been  selected  and 
appointed.  They  bore  no  relation  whatever  to  the  subse- 
quent cestuis  que  trust,  who  assumed  that  relation  by  virtue 
of  the  purchase  of  the  bonds.  If  such  be  the  fact,  the  buy-' 
ers  cannot  be  charged  with  the  knowledge  which  may  have 
been  possessed  by  the  trustee.     As  was  said  in  a  well  consid- 
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ered  case,  which  was  afterwards  followed  by  the  supreme 
court  of  the  United  States:  "The  trustees  are  not  to  be  re- 
garded as  the  agents  of  the  purchasers  of  the  bonds  and  mort- 
gages assigned  to  them.  No  consideration  proceeds  from 
them.  They  were  mere  assignees  of  those  securities,  coupled 
with  no  interest,  in  trust  to  hold  them  as  security  for  the 
payment  of  all  the  mortgage  bonds  that  should  thereafter  be 
sold  or  negotiated  by  the  company."  Curtis  et  al.  v.  Leavitt, 
15  N.  Y.  9-194 ;  Commissioners  v.  Thayer,  94  U.  S.  631. 

If  the  ultimate  proof  shall  sustain  the  allegations  of  the 
pleadings  as  they  now  are,  and  as  they  may  be  when  amended, 
the  rights  of  the  parties  must  be  measured  by  the  rules  which 
are  here  indicated.  Unless  there  should  be  some  very  wide 
variance  between  the  case  as  it  is  made  by  the  present  plead- 
ings and  the  proof  as  it  may  be  offered,  the  plaintiff  must 
recover  on  the  note  and  the  defenses  will  be  no  bar  to  the 
•action.  If  the  parties  desire  to  continue  the  litigation,  the 
plaintiff  should  amend  his  complaint  in  the  particulars  sug- 
gested. If  there  is  no  controversy  as  to  the  facts  and  they 
remain  as  indicated  and  our  inferences  prove  accurate  and 
no  defense  is  put  in  other  than  what  is  stated  in  the  present 
action,  judgment  must  of  necessity  go  for  him. 

The  case  is  therefore  reversed.  The  plaintiff  will  be  per- 
mitted to  amend  his  complaint,  and  the  defendant  to  answer 
as  he  may  be  advised  otherwise  than  as  his  defenses  may  be 
controlled  by  this  opinion. 

Reversed* 
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Parker  t.  The  People. 

L  Costs  nr  Cmmhal  Cases. 

Upon  conviction  of  any  person  of  a  crime  or  misdemeanor,  judgment 
should  be  giren  that  the  offender  pay  the  costs  of  the  prosecution. 

2.  Sam*. 

There  is  no  limit  to  the  amount  of  costs  which  may  be  incurred  by  the 
prosecution  in  a  criminal  case.  This  seems  to  be  left  to  the  discre- 
tion of  the  prosecutor  and  the  court. 

3.  Sam*. 

The  provision  of  the  statute  (sec  408,  Gen.  Stats.)  that  the  fees  of  not 
more  than  four  witnesses  shall  be  taxed  as  costs  against  the  party 
against  whom  judgment  shall  be  giren  has  no  application  to  crim- 
inal cases. 

4.  Appellate  Practice. 

Error  must  appear  affirmatively  before  there  can  be  a  reversaL 

Error  to  the  District  Court  of  Fremont  County. 
Mr.  J.  J.  McFeely,  for  plaintiff  in  error. 

The  Attorney  General  and  Mr.  F.  P.  Secor,  for  de- 
fendant in  error. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court 

Plaintiff  was  charged  with  murder,  convicted  of  voluntary 
manslaughter,  and  was  sentenced  to  the  penitentiary  for  six 
years.  The  case  is  not  brought  to  this  court  to  have  the  con- 
viction reversed,  but  for  a  review  of  the  judgment  of  the  dis- 
trict court  taxing  costs.  A  judgment  for  costs  of  prosecution 
was  rendered  against  him  for  $846.96.  A  motion  was  made 
by  plaintiff  to  retax  the  costs.  A  hearing  was  had  and  the 
amount  of  the  judgment  reduced  to  $670.96,  which  is  brought 
here  for  review. 

Three  of  the  assignments  of  error  may  be  consolidated : 
That  the  court  erred  in  allowing  fees  to  more  than  four  wit- 
nesses ;  in  allowing  sheriff's  fees  for  summoning  more  than 
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four  witnesses ;  and  fees  to  the  clerk  for  more  than  four  wit- 
nesses. Another  is  the  supposed  error  of  the  court  in  allow- 
ing costs  for  summoning  talesmen  upon  a  special  venire  for 
jurors. 

The  provision  of  the  criminal  law  (Gen.  Stats.,  sec.  964 ; 
Mills'  Stats.,  sec.  1471)  is:  "In  any  case  where  any  person 
or  persons  shall  be  convicted  of  any  crime  or  misdemeanor, 
in  this  chapter  specified,  or  of  any  at  common  law,  the  court 
shall  give  judgment  that  the  offender  or  offenders  so  convicted 
shall  pay  the  costs  of  prosecution.9' 

This  section  was  adopted  from  the  criminal  law  of  the 
state  of  Illinois  at  the  organization  of  the  territory  in  1861, 
and  has  continued  to  be  the  statute  up  to  the  present  time. 
In  the  criminal  law  there  appears  no  restriction  or  limit 
to  the  amount  of  costs  of  prosecution,  only  that  the  items  of 
cost  must  necessarily  conform  to  the  fee  bill,  and  that  the 
charge  for  each  service  shall  not  exceed  the  amount  allowed. 
The  whole  matter  appears  to  have  been  left  to  the  discretion 
of  the  prosecutor  and  the  court. 

The  contention  of  counsel  for  appellant  is  that  the  costs 
in  this  case  are  controlled  by  sec.  408,  Gen.  Stats,  (sec.  685, 
Mills  Stats.),  as  follows : 

"  In  no  case  in  the  district  court  shall  the  fees  of  more 
than  four  witnesses  be  taxed  against  the  party  against  whom 
judgment  shall  be  given  for  costs,  unless  the  court  shall  cer- 
tify on  their  minutes  that  more  than  four  witnesses  were  really 
necessary ;  in  which  case  the  clerk  shall  tax  the  costs  of  as 
many  witnesses  as  the  court  shall  so  certify." 

This  section  was  also  adopted  from  the  statute  of  Illinois 
at  the  first  session  of  the  territorial  legislature,  and  has  been 
continued  to  the  present  time.  In  Illinois  it  was  the  law  in 
civil  cases  from  1845  to  1874,  nearly  thirty  years. 

The  question  here  presented  is  whether  it  is  applicable 
and  controlling  in  criminal  cases.  In  Illinois,  as  in  this  state, 
it  has  always  been  regarded  as  pertaining  to  civil  cases  only. 
In  all  the  years  that  it  was  in  force  in  the  state  of  Illinois,  I 
can  find  no  case  where  an  attempt  was  made  to  apply  it  to 
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criminal  prosecutions ;  consequently  we  can  find  no  construc- 
tion of  it,  except  in  civil  cases,  where  there  are  several. 
This,  of  course,  is  negative  authority,  but  not  without  con- 
trolling force.  It  appears  to  have  been  tacitly  conceded 
that  it  had  no  application  in  criminal  prosecutions.  As  far 
as  we  have  been  able  to  discover,  this  is  the  first  instance 
in  which  it  is  sought  to  so  apply  it.  If  there  has  been  a 
former  instance,  the  researches  of  counsel  and  this  court 
should  have  unearthed  it.  In  the  statute  books,  it  is  in  the 
Civil  Code,  and  is  so  designated,  and  the  legislatures,  in  re- 
adopting  it,  have,  in  every  instance,  done  so  as  a  part  of  the 
Civil  Code,  and  have  never  evinced  any  intention  of  extend- 
ing it  to  criminal  cases.  We  conclude  that  the  section  is 
confined  to  civil  cases,  and  that  it  was  not  the  intention  of 
the  legislature  to  extend  it  to  criminal  proceedings.  Had 
it  been  thought  necessary  and  proper,  it  would  have  been 
embraced  in  the  Criminal  Code.  As  it  is,  there  is  no  limit 
to  the  number  of  witnesses  nor  costs  in  a  criminal  prosecution 
except  the  discretion  of  the  sworn  officers  in  charge ;  and 
unless  there  was  flagrant  abuse  of  such  discretion,  and  the 
fact  clearly  established,  there  is  nothing  for  this  court  to  re- 
view. Whether  or  not  an  unnecessary  number  of  witnesses 
were  summoned  on  the  part  of  the  prosecution,  we  have  no 
means  of  knowing.  Eveiy  day  experience  teaches  us  that 
in  some  prosecutions  two  or  three  witnesses  are  sufficient, 
while  in  others,  particularly  of  the  gravity  of  the  charge 
upon  which  the  plaintiff  was  convicted,  fifty  might  be  needed 
and  indispensable.  There  are  no  facts  presented  in  this  case 
from  which  the  necessity  of  a  greater  or  less  number  of  wit- 
nesses can  be  determined,  nor  as  to  the  necessity  of  other 
costs  incurred. 

The  rule  in  regard  to  reviews  in  courts  of  last  resort  is 
clearly  and  concisely  stated  by  Chief  Justice  Waite  in  Boley 
v.  Griswold,  20  Wall.  486 :  "  In  a  court  of  error  every  pre- 
sumption is  in  favor  of  the  validity  of  the  judgment  brought 
under  consideration.  Error  must  appear  affirmatively  before 
there  can  be  a  reversal." 
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The  matter  was  called  to  the  attention  of  the  court  on 
the  motion  to  retax  the  costs.  There  appears  to  have  been 
a  careful  examination,  and  the  judgment  reduced  $176.  The 
court  very  properly  decided  that  the  section  relied  upon  had 
no  application.  Nothing  is  shown  to  establish  the  fact  that 
unnecessary  costs  were  created  and  taxed,  nor  any  abuse  of 
the  discretion  vested  in  the  court  or  prosecuting  officer.  The 
legal  presumption  of  the  regularity  of  the  judgment  must 
prevail,  and  the  judgment  be  affirmed. 

Affirmed. 
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J6 4 

1.  Judgment  in  Replevin. 

Where  the  plaintiff  in  replevin  obtains  possession  of  the  goods,  but  fails 
to  prevail  in  his  suit,  it  is  the  correct  practice,  if  an  order  of  return 
could  be  made  effective,  to  enter  an  alternative  judgment;  yet, 
where  it  appears  that  the  goods  have  been  disposed  of,  such  judg- 
ment is  not  required.  A  special  finding  to  the  effect  that  delivery 
cannot  be  made  is  not  necessary.  An  absolute  judgment  for  the 
money  is  equivalent  to  such  a  finding. 

2,  Same— Sureties — Res  Judicata. 

A  judgment  against  the  plaintiff  in  replevin  is  rea  judicata  as  to  the 
sureties  on  his  bond.  Even  though  a  judgment  for  the  value  of 
property  taken  in  replevin,  in  which  no  order  of  return  is  made,  be, 
irregular,  the  liability  of  sureties  on  the  bond  is  not  changed. 

Error  to  the  District  Court  of  Pueblo  County. 

The  action  was  brought  by  the  plaintiff  against  the  de- 
fendants as  sureties  on  the  replevin  bond  of  one  W.  W. 
Palmer.  During  the  year  1889  plaiptiff  was  the  sheriff  of 
Pueblo  county.  One  D.  C.  Bowne  was  engaged  in  mercan- 
tile business  in  the  city  of  Pueblo.  On  the  8th  day  of 
August  three  different  firms  sued  out  attachments  against 
Bowne,  the  three  aggregating  about  $1,450. 

On  the  next  day  (August  9th)  another  and  fourth  firm 
sued  out  an  attachment  for  $970.85.    The  various  writs  were 
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placed  in  the  bands  of  plaintiff  and  were  by  him  levied  upon 
the  goods  of  Bowne  and  possession  taken.  On  August  12th 
W.  W.  Palmer,  claiming  title  to  the  goods  as  assignee  of  Bowne 
under  an  alleged  deed  of  assignment  bearing  date  August  3, 
1889,  commenced  a  suit  in  replevin  against  the  present  plain- 
tiff to  obtain  possession  of  the  goods,  and  executed  a  bond 
with  the  ordinary  provisions,  which  was  executed  by  the 
defendants  herein  as  sureties,  the  penalty  of  the  bond  being 
in  the  sum  of  $20,000.  The  writ  in  replevin  was  served  by 
the  coroner  of  the  county,  the  goods  taken  from  the  posses- 
sion of  the  plaintiff  and  delivered  to  Palmer  as  assignee. 

The  various  attaching  creditors  obtained  their  respective 
judgments  against  Bowne. 

Upon  the  trial  of  the  replevin  suit  in  which  the  bond 
was  made,  the  plaintiff  Palmer  was  defeated  and  a  judgment 
entered  in  favor  of  the  defendant,  plaintiff  in  this  action. 
Palmer  appealed  to  the  supreme  court  The  appeal  was 
subsequently  dismissed  with  remittitur  to  the  trial  court 
After  proper  time  had  elapsed,  an  execution  was  sued  out 
against  Palmer,  which  was  returned  nulla  bona,  after  which 
this  suit  was  instituted  by  the  plaintiff  to  recover  from  the 
defendants  the  aggregate  amount  of  the  various  judgments 
of  plaintiffs  in  attachment  suits,  being  about  $3,500. 

The  foregoing  facts  were  properly  alleged  in  the  complaint 
A  demurrer  was  filed  to  the  complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Leave  was  given  to  amend  the  complaint.  The  amended 
complaint  filed  contained  only  one  additional  allegation  re- 
quiring to  be  noticed,  which  was  as  follows : 

u  That  shortly  after  the  property  levied  upon  was  taken 
from  his  possession  and  delivered  to  W.  W.  Palmer,  as  set 
forth  in  his  original  complaint,  said  Palmer  sold  and  deliv- 
ered all  and  singular  said  goods  and  chattels  to  the  Paul 
Wilson  Dry  Goods  Company,  which  said  sale  and  delivery 
was  long  prior  to  the  trial  of  said  replevin  case  in  the  dis- 
trict court  of  Pueblo  county,  Colorado,  and  that  the  said 
property  at  the  time  of  said  trial  could  not  be  delivered  by 
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said  Palmer  to  the  plaintiff  herein,  all  of  which  facts  were 
shown  to  said  court  and  were  in  open  court  admitted  by  said 
Palmer  and  his  attorneys  to  be  true." 

A  demurrer  was  filed  to  the  amended  complaint  on  the 
same  ground  as  before,  which  was  sustained.  Plaintiff 
elected  to  stand  by  his  complaint,  the  suit  was  dismissed  and 
the  judgment  brought  to  this  court  by  writ  of  error  for  re- 
view. 

Messrs.  Urmy  &  McCorkle  and  Mr.  L.  A.  Crane,  for 
plaintiff  in  error. 

No  appearance  for  defendants  in  error. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

The  validity  of  the  assignment  of  Bowne  to  Palmer  of  the 
goods  in  controversy  in  this  suit  was  before  this  court  in  Pal- 
mer v.  McCarthy ',  2  Colo.  App.  422.  The  assignment  was  held 
void  and  that  Palmer  took  no  title  by  virtue  of  the  supposed 
assignment ;  hence  it  follows  that  the  replevin  was  wrongful, 
and  Palmer  and  his  sureties  liable  to  the  creditors  of  Bowne 
for  the  value  of  all  goods  by  him  converted. 

There  is  no  appearance  in  this  court  by  defendants;  conse- 
quently the  court  is  uninformed  in  regard  to  the  supposed 
defects  in  the  complaint.  The  court  gives  no  reasons  for  sus-a 
taining  the  demurrer  or  for  the  judgment,  and  there  is  only 
an  incidental  hint  or  suggestion  on  the  part  of  plaintiff  that 
the  court  held  the  judgment  of  McCarthy  against  Palmer 
void  because  the  judgment  was  not  in  the  alternative  and 
made  dependent  upon  his  failure  to  return  the  goods.  Where 
the  defendant  is  in  the  possession  of  the  goods  and  an  order 
of  return  could  be  made  effective,  it  is  the  correct  practice 
to  enter  an  alternative  judgment ;  but  where,  as  in  this  case, 
the  complaint  shows  the  goods  to  have  been  parted  with  and 
to  have  gone  beyond  the  possibility  of  return,  such  judgment 
would  be  not  only  unavailing,  but  idle  and  foolish.     That  a 
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failure  to  make  the  judgment  in  the  alternative  will  not  ren- 
der it  void  is  declared  by  many  eminent  authorities. 

In  the  supreme  court  of  the  United  States,  in  Boleyv.  Qris- 
wold)  20  Wall.  486,  Chief  Justice  Waite,  in  construing  the 
practice  act  of  Montana,  which  it  will  be  seen  is  substan- 
tially like  ours,  said :  "  It  is  true  that  under  the  civil  practice 
act  of  Montana  there  can  be  no  judgment  for  the  value  if 
there  can  be  a  delivery  of  the  property,  but  it  is  not  true  that  a 
judgment  is  necessarily  erroneous  if  the  alternative  is  not  ex- 
pressed upon  its  face.  The  court  must  be  satisfied  that  the 
delivery  cannot  be  made  before  it  can  adjudge  absolutely  the 
payment  of  money.  But,  if  so  satisfied,  it  may  so  adjudge. 
A  special  finding  to  that  effect  is  not  necessary.  An  absolute 
judgment  for  the  money  is  equivalent  to  such  a  finding. 

44  In  one  part  of  this  record  it  appears  that  the  verdict  was 
for  the  return  of  the  property,  or,  in  case  that  could  not  be 
made,  for  $3,000,  the  value,  and  $800  damages  for  the  deten- 
tion. The  judgment  was  for  the  money,  and  the  presumption 
is,  in  the  absence  of  anything  in  the  record  to  the  contrary, 
that  before  it  was  rendered  the  court  had  become  judicially 
satisfied  that  the  property  could  not  be  returned.  In  a  court 
of  error  every  presumption  is  in  favor  of  the  validity  of  the 
judgment  brought  under  consideration.  Error  must  appear 
affirmatively  before  there  can  be  a  reversal." 

In  Brown  v.  Johnson,  45  Cal.  77,  the  court  disposes  of  the 
question  in  the  following  short  paragraph  : 

"If  at  the  trial  of  this  action  (replevin)  it  had  distinctly 
appeared  that  the  personal  property  in  controversy  had  been 
hopelessly  lost  or  had  been  destroyed,  so  that  a  judgment  for 
its  delivery  would  be  necessarily  unavailing,  a  failure  to  render 
judgment  for  its  possession  (under  section  200  of  the  practice 
act)  would,  at  most,  be  but  a  technical  error  or  omission,  and 
one  for  which  we  would  not  reverse  the  judgment.  And  in 
support  of  such  judgment,  where,  as  here,  the  record  discloses 
nothing  on  the  point,  we  will  intend  that  the  facts  actually 
appearing  below  were  such  as  to  warrant  its  rendition."  And 
see  Wells  on  Replevin,  sec.  507. 
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There  is  another  conclusive  legal  reason  why  the  sureties 
could  not  avail  themselves  of  the  infirmity  of  the  judgment 
against  Palmer,  if  there  was  one.  The  undertaking  of  the 
sureties  was  secondary, — collateral.  Upon  the  default  of  the 
principal,  their  liabilities  as  sureties  attached. 

They  were  not  parties  to  the  adjudication  in  replevin,  nor 
could  they,  in  this  case,  avail  themselves  of  any  errors  or 
defects  in  it.  It  was  res  adjudicata.  Their  undertaking 
was,  in  case  of  the  default  of  the  principal,  to  pay  to  the 
defendant  such  sum  of  money  as  might  from  any  cause  be 
recovered  against  said  plaintiff.  A  judgment  was  entered 
against  the  principal,  which  he  failed  to  pay.  He  appealed 
to  the  supreme  court ;  failed  to  prosecute  his  suit  as  ordered 
by  the  court ;  the  appeal  was  dismissed  and  the  suit  remitted 
to  the  lower  court. 

If  the  judgment  was  erroneous,  the  supreme  court  was  the 
place  to  correct  it.  Failing  to  prosecute  his  suit,  it,  upon 
dismissal,  became  final, — res  adjudicata.  Neither  Palmer, 
the  principal,  nor  his  sureties,  could  question  its  regularity. 
Such  has  been  the  law  since  the  case  of  Outram  v.  Morewood,  3 
East,  346,  and  dozens  of  authorities  might  be  cited  to  the 
same  effect.  I  need  only  cite  the  following  from  the  case  of 
Parsons  v.  Bedford,  in  the  United  States  supreme  court,  re- 
ported in  3  Pet.  443 :  "  The  only  modes  known  to  the  common 
law  to  reexamine  such  facts,  are  the  granting  of  a  new  trial 
by  the  court  where  the  issue  was  tried,  or  to  which  the  record 
was  properly  returnable,  or  the  award  of  a  venire  facias  de 
novo,  by  an  appellate  court,  for  some  error  of  law  which  in- 
tervened in  the  proceedings." 

A  new  trial  having  been  refused  in  the  lower  court,  and 
the  appellant  failing  to  obtain  a  reversal  in  the  appellate' 
court,  it  became,  as  to  him,  conclusive,  and  certainly  could 
not  be  attacked  collaterally  by  the  sureties  in  the  bond. 
Nearly  the  identical  question  raised  in  this  suit  was  decided 
in  Mason  v.  Richards,  12  Iowa,  74.  The  court  said  the  only 
question  was  whether  the  surety  was  liable  upon  the  bond, 
there  having  been  no  order  for  the  return  of  the  property 
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in  the  replevin  suit ;  and,  after  stating  that  the  bond  was  in 
the  usual  form,  proceeded  to  say  that  as  a  general  rule  the 
proper  judgment  in  an  action  of  replevin,  where  the  plaintiff 
fails  to  maintain  his  action,  is  for  a  return  of  the  property 
to  the  defendant ;  then  proceeds : 

"  Suppose,  however,  no  such  order  is  made,  but  the  court 
finds  the  value  of  the  property  and  renders  judgment  there- 
for against  the*  plaintiff,  does  such  judgment,  though  irregu- 
lar, have  the  effect  of  changing  the  liability  of  the  surety  in 
an  action  on  the  bond  ?  Or  in  other  words,  is  it  necessary 
in  order  to  make  him  liable  upon  his  bond,  for  the  breach 
now  under  consideration,  that  a  judgment  de  retorno  habendo 
should  first  be  entered?     We  think  not. 

"  The  district  court  could  enter  no  judgment  against  the 
surety  in  the  original  suit  (Janson  v.  Effey,  supra),  for  he 
was  not  in  court.  The  plaintiff,  and  principal  in  the  bond, 
was  in  court,  however,  and  over  him  the  court  had  jurisdic- 
tion. For  whatever  judgment  the  court  had  the  power  to 
render  against  him,  though  ever  so  erroneous,  until  reversed 
or  set  aside,  he  would  be  bound.  And  as  a  judgment  errone- 
ous merely  would  be  binding  upon  him,  so  it  would  be  upon 
his  surety  in  an  action  on  the  bond." 

The  court  erred  in  sustaining  the  demurrer  and  dismiss- 
ing the  suit.  The  judgment  must  be  reversed  and  cause 
remanded  for  further  proceedings  in  accordance  with  the 
suggestions  here  made. 

Reversed. 
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Lbwin  ep  al.  v.  Stein. 

1.  Judombut  ik  Replevin. 

A  judgment  or  finding  in  replevin,  when  the  defendant  has  retained  the 
goods  under  a  forthcoming  bond,  u  that  the  right  of  possession  at 
the  commencement  of  this  action  was  in  the  plaintiff,"  is  void  for 
uncertainty. 

2.  Same. 

Judgment  in  replevin  for  the  plaintiff,  where  the  defendant  has  retained 
the  goods,  should  award  damages  for  their  detention,  designate  the 
goods,  find  their  value,  and  should  be  in  the  alternative  for  the 
goods  or  the  payment  of  their  established  value. 

3.  SUKBTIEB  ON  FORTHCOMING  BOND. 

The  responsibilities  of  sureties  cannot  be  extended  beyond  the  condi- 
tion and  letter  of  their  undertaking. 

4.  Same. 

The  defendant  in  replevin  having  desired  to  retain  possession  of  the 
goods  in  controversy,  gave  a  bond  conditioned,  among  other  things, 
to  "  deliver  the  said  property  to  the  said  plaintiff,  if  such  delivery 
shall  be  adjudged."  Upon  the  trial  it  was  simply  decided  "  that 
the  right  of  possession  at  the  commencement  of  this  action  was  in 
the  plaintiff."  Held,  that  the  finding  was  not  a  basis  for  a  judgment 
against  the  sureties  on  the  bond. 

Appeal  from  the  District  Court  of  El  Paso  County. 

Mr.  John  R.  Watt,  for  appellants. 

No  appearance  for  appellee. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

Appellee  brought  an  action  of  replevin  against  one  Emma 
Wilson  before  a  justice  of  the  peace.  The  defendant,  wish- 
ing to  retain  the  goods,  made  a  bond  with  appellants  as  sure- 
ties containing  the  following  conditions : 

44  Shall  well  and  truly  deliver  the  said  property  to  the  said 

plaintiff,  if  such  delivery  be  adjudged,  and  shall  well  and 

truly  pay  or  cause  to  be  paid  all  costs  and  damages  which 

may  be  awarded  against  her,  the  said  defendant  in  said  action, 
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then  this  obligation  to  be  void ;  else  to  be  and  remain  in  full 
force  and  effect." 

A  trial  was  had  and  the  court  decided  "  that  the  right  of 
possession  at  the  commencement  of  this  action  was  in  the 
plaintiff;  and  that  the  defendant  be  taxed  the  costs  of  the 
suit."     "  Received  the  costs,  $13.85." 

On  September  25,  1890,  this  action  was  brought  against 
Emma  Wilson  and  appellant  in  the  county  court  for  damages 
by  reason  of  alleged  breach  of  the  conditions  of  the  bond.  A 
trial  was  had,  resulting  in  a  dismissal ;  an  appeal  taken  to  the 
district  court,  where  a  trial  was  had,  resulting  in  a  judgment 
for  plaintiff  for  $322.95,  from  which  the  appeal  was  prosecuted 
to  this  court. 

The  eighth  assignment  of  error, — "  That  the  court  erred  in 
giving  plaintiff  judgment,  as  there  was  no  breach  of  the  bond ; 
that  the  record  showed  the  judgment  of  the  justice's  court  to 
have  been  complied  with  and  the  judgment  satisfied," — is  re- 
lied upon  by  counsel. 

The  judgment  must  be  reversed.  The  conditions  of  the 
bond  were  that  the  defendant  should  deliver  the  property  to 
the  plaintiff,  if  such  delivery  shall  be  adjudged,  and  pay  all 
costs  and  damages  that  should  be  awarded  against  her. 

The  court  found  that  the  right  of  possession  at  the  com- 
mencement of  the  action  was  in  the  plaintiff.  Of  what  goods 
the  right  of  possession  was  found  is  not  shown.  There  was 
nothing  to  designate  them,  and  such  finding  was  void  for 
uncertainty.  No  value  of  the  goods  was  found  nor  damages 
for  the  detention.  According  to  all  authorities,  damages 
should  have  been  awarded,  the  goods  designated,  and  the 
value  found.  The  proper  judgment  would  have  been  in  the 
alternative  for  the  return  of  designated  goods  or  payment  of 
established  value.  It  will  also  be  observed  that  there  was  no 
judgment  for  either  the  return  of  the  goods  or  payment  of 
value.  The  finding  for  the  plaintiff  that  he  was  entitled  to 
the  possession  at  the  commencement  of  the  action  cannot  take 
place  of  the  judgment  for  the  return.  It  has  been  held  in 
some  instances  that  a  finding  of  that  kind  was  sufficient 
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where  the  plaintiff  had  and  retained  the  possession  of  the 
goods,  but  not  where,  as  in  this  case,  the  goods  were  retained 
by  the  defendant.  "  The  only  correct  practice  is  to  find  the 
value  in  all  cases."  Cobbey  on  Replev.,  sec.  1061 ;  Wells  on 
Replev.,  sec.  772,  and  authorities  cited ;  Watts  v.  Careen,  30 
Ind.  99;  Witeher  v.  Watkins,  11  Colo.  548;  Mills'  Stats., 
sec.  2757. 

44  A  verdict  to  serve  as  the  basis  of  a  judgment  must  be 
complete  and  certain,  otherwise  both  the  verdict  and  judg- 
ment thereon  are  erroneous."  Cobbey  on  Replev.,  sees.  1062, 
1063 ;  Stewart  v.  Taylor,  68  Cal.  5 ;  Bennett  v.  Butterworih,  8 
How.  (U.  S.)  128. 

The  judgment  in  the  court  of  the  justice  of  the  peace  upon 
which  this  was  to  be  predicated  was  only  for  costs, — $13.85, — 
which  were  paid.  The  responsibilities  of  the  sureties  could 
not  be  extended  beyond  the  conditions  and  letter  of  their 
undertaking ;  and  as  the  only  judgment  was  for  costs,  and 
that  was  satisfied,  the  bond  imposed  no  other  liability  upon 
the  sureties.  See  Colo.  Springs  Co.  v.  Hopkins,  5  Colo.  206 ; 
Ashley  v.  Peterson,  25  Wis.  621 ;  Clark  v.  Norton  et  ah,  6 
Minn.  412;  Gallarati  v.  Oser,  27  N.  Y.  324;  Pettygrove  v. 
ffoyt,  11  Me.  66. 

The  facts  of  the  case  were  evidently  such  as  to  warrant  a 
recovery  against  the  sureties,  and  it  is  to  be  regretted  that 
there  was  not  a  proper  trial,  proof  and  judgment.  The  find- 
ing that  the  plaintiff  was  entitled  to  the  possession  of  some 
undefined  chattels,  without  any  identification,  without  award- 
ing their  return,  or  fixing  a  value,  and  giving  judgment  for 
such  value  in  case  the  goods  were  not  returned,  was  not  a 
judgment  that  could  be  made  a  basis  for  a  judgment  against 
the  sureties.  In  this  the  authorities  agree,  and  we  are  bound 
by  them.  We  can  find  no  data  or  evidence  in  the  record  or 
bill  of  exceptions  by  which  the  judgment  can  be  reformed. 
For  these  errors  upon  the  trial  and  finding  of  the  court,  the 
judgment  must  be  reversed. 

Reversed. 
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Chetelat  v.  Kblteb. 

1.  JusnricATiox,  Nohb  Uicdkb  Void  Execution. 

An  execution  issued  upon  a  void  judgment  is  not  available  to  justify  a 
seizure  of  property  by  a  sheriff. 

2.  JUBlflDICTIOBT. 

The  judgment  of  a  court  having  no  jurisdiction  of  the  defendant  or  of 
property  by  attachment  is  void. 

Appeal  from  the  District  Court  of  Pueblo  County. 

Messrs.  Reeve  &  Low,  for  appellant 

Messrs.  McFeeley  &  Rittek,  for  appellee. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

Appellee  (plaintiff  below)  brought  this  suit  against  appel- 
lant, alleging  that  on  the  18th  day  of  November,  1891,  she 
was  the  owner  of  seven  head  of  cows,  heifers,  etc.,  and  that 
on  that  date  appellant  forcibly  and  violently  took  them  from 
the  possession  of  such  plaintiff  in  the  county  of  Huerfano, 
and  converted  them  to  his  own  use ;  alleging  the  value  to 
have  been  $250,  asking  judgment  for  $500.  Defendant  an- 
swered :  Firsts  denying  generally  the  allegations  of  the  com- 
plaint ;  second^  admitting  the  taking,  and  alleging  that  on 
January  7, 1892,  one  Frink  obtained  a  judgment  of  $24.81 
against  appellee  and  John  Kelter  in  the  county  court  of  Cus- 
ter ;  that  an  execution  was  issued  and  placed  in  his  hands 
as  sheriff  of  such  county  ;  that  he  levied  it  upon  the  cattle 
in  controversy,  advertised  and  sold  them,  and  applied  the 
proceeds  upon  the  judgment.  It  will  be  observed  that  the 
alleged  taking  was  on  November  18, 1891,  and  the  attempted 
justification  on  an  execution  issued  upon  a  judgment  obtained 
January  7,  1892;  consequently  there  was  no  justification 
pleaded,  and  the  only  issues  formed  were  those  by  the  gen- 
eral denial.    The  case  was  tried  to  a  jury,  the  defense  being 
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a  levy  of  attachment  issued  in  the  same  case  a  day  or  two 
previous  to  the  taking.  The  evidence  was  not  directed  to 
any  issue  in  the  case,  and  took  quite  a  wide  range.  The 
evidenoe  undisputed  shows  that  appellee  and  her  husband, 
John,  had  been  residents  of  Custer  county ;  that  they  were 
poor,  their  worldly  goods  consisting  of  a  team,  a  wagon,  a 
colt,  the  milk  cows  in  controversy,  and  household  effects  in 
the  wagon ;  that  on  November  18th  they  started  to  move  to 
Creede  mining  camp ;  that  on  November  18th,  in  the  county 
of  Huerfano,  appellant,  the  sheriff  of  Custer  county,  overtook 
them,  took  possession  of  one  horse,  the  colt,  and  the  cattle, 
released  the  mare  and  colt,  but  in  person  took  possession  of 
the  cattle,  and  drove  them  off,  and  retained  the  possession, 
but  made  no  effort  to  serve  either  summons  or  writ  of  attach- 
ment. Appellant  put  in.  evidence  his  return  upon  the  ex- 
ecution, in  which  he  certifies  that  he  sold  the  cattle  for 
967.25.  "  That  the  sheriff's  fees  on  said  sale  amounted  to 
$ 25.50.  I  therefore  return  the  execution  satisfied  as  to  costs, 
$85.75,  and  $6.00  on  the  judgment,  and  unsatisfied  $18.81, 
and  interest.'9 

The  question  to  be  determined  was  whether  there  was 
valid  service  of  the  summons  and  a  valid  levy  of  attachment 
in  the  case  of  Frink  against  appellee  and  John  Kelter,  with- 
out which  the  county  court  of  Custer  county  was  without 
jurisdiction,  and  its  judgment  void.  Appellant,  aware  of  the 
illegality  of  his  own  extraterritorial  acts,  and  the  necessity  of 
establishing  valid  service  to  shield  himself  in  this  case,  resorts 
to  a  course  unparalleled  in  rascality  in  the  records  of  judicial 
proceedings.  First  We  have  a  certificate  and  sworn  return 
of  one  Graves  Benson  that  he  was  deputy  sheriff  of  Huerfano 
county,  and  as  such  he  served  the  writs  of  sumrnons  and  the 
attachment,  and  took  the  cattle  on  the  18th  day  of  November. 
It  was  signed  in  his  own  name,  and  did  not  purport  to  have 
been  done  in  the  name  of  the  sheriff.  Second.  On  the  14th 
day  of  February,  1893, — five  months  after  this  suit  was  insti- 
tuted, and  over  a  year  after  appellant  had  made  his  official 
return  to  the  execution, — application  was  made  to  the  county 
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court  of  Custer  county  for  leave  to  amend  the  return  of  ser- 
vice ,of  the  writs  in  Frinh  v.  Kelter,  "  so  that  it  conform  to 
the  facts."  Leave  was  granted,  and  thereupon  a  copy  of  the 
original  writ  was  made,  upon  which  one  Samuel  Jacks  made 
a  return  that  George  Dick  was  sheriff  of  the  county  on  the 
18th  of  November,  1891,  and  he  his  deputy,  and  that  on  that 
date  he  served  the  writs  and  took  the  cattle.  Signed  "  Geo. 
Dick,  Sheriff,  by  Samuel  Jacks,  Deputy."  These  not  having 
been  deemed  satisfactory,  afterwards,  on  the  7th  day  of  Au- 
gust, 1893,  leave  was  again  obtained  to  file  another  return 
"  so  that  it  should  conform  to  the  facts,"  and  George  Dick 
certified  that  on  the  date,  November  18, 1891,  he  was  sheriff 
of  Huerfano  county,  and  in  person  served  the  writs  and  took 
the  cattle.  The  three  returns  were  put  in  evidence  by  ap- 
pellant ;  also  his  own  return  upon  the  execution.  Counsel 
having  failed  to  abstract  the  evidence,  or  any  of  it,  we  are 
compelled  to  go  to  the  bill  of  exceptions  to  ascertain  what 
the  evidence  was.  Appellee  and  John,  her  husband,  testi- 
fied to  appellant's  taking  the  cattle  in  person  and  alone,  in 
the  county  of  Huerfano,  and  that  neither  he  nor  any  one  else 
made  service  of  the  writs.  Graves  Benson  and  Samuel  Jacks 
were  not  called  to  testify. 

George  Dick  was  called  in  rebuttal,  and  testified :  That 
on  the  18th  of  November,  1891,  he  was  sheriff  of  Huerfano 
county.  That  Graves  Benson  was  not  at  that  or  any  other 
time  his  deputy.  That  Samuel  Jacks  was  his  deputy,  but 
served  no  papers  in  the  case,  made  no  levy  upon  the  cattle, 
and  was  in  no  way  connected  with  it.  That  he  (Dick) 
served  no  papers,  made  no  levy,  and  knew  nothing  of  the 
case  until  long  afterwards.  Admitted  the  falsity  of  the 
return  by  him  made  and  gave  a  history  or  explanation  of  it. 
hi  July  or  August,  1893,  he  received  a  letter  from  McFeeley, 
counsel  for  appellant,  inclosing  copies  of  application  and  the 
required  return,  asking  him  to  sign  and  return  them.  That 
he  consulted  his  attorney,  and  was  advised  not  to  do  it. 
Declined  by  letter,  stating  that  it  would  be  an  unlawful  act. 
Tli  at  he  had  nothing  to  do  with  the  cattle,  and  knew  nothing 
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about  the  case.  Afterwards  Frink  and  Jacks  called  upon 
him  to  induce  him  to  make  the  return.  That  Jacks  stated 
to  him  in  that  interview  that  he  (Jacks)  had  never  served 
any  papers  in  the  case.  That  he  (Dick)  declined  to  execute 
the  papers,  and  make  a  return,  as  required.  Afterwards 
Mr.  Lowe,  another  attorney  of  appellant,  interviewed  him, 
and  tried  to  induce  him  to  make  the  required  return.  He 
still  declined.  That  he  afterwards  received  letters  from 
Lowe,  which  were  put  in  evidence,  in  which  he  was  urged 
to  make  the  return,  and  advised  him  that  he  could  make  it 
without  "  implicating  himself  at  all,"  and  that  would  obviate 
the  necessity  of  his  going  to  Custer  county  as  a  witness. 
That  he  then  executed  the  papers.  The  jury  found  for  the 
plaintiff,  fixing  the  value  of  the  property  at  $ 250,  and  a 
judgment  entered,  from  which  this  appeal  was  prosecuted. 

That  there  was  no  service  of  either  summons  or  attach- 
ment in  the  Frink  Case  is  clearly  established.  The  county 
court  of  Custer  county  had  no  jurisdiction  of  defendants,  or, 
by  attachment,  of  property,  and  the  proceedings  were  abso- 
lutely void. 

Complaint  is  made  by  counsel  of  appellant  of  the  instruc- 
tions given  and  refused  by  the  court.  Those  given  fully 
embrace- the  law  of  the  case,  and  are  in  no  way  legally  objec- 
tionable. Those  prayed  by  the  defendant  were  properly 
refused.  The  first  required  the  court  to  instruct  the  jury 
that  the  sheriff  of  Huerfano  county  took  the  property  under 
a  valid  writ  of  attachment;  that  it  (the  jury)  should  dis- 
regard all  the  evidence  introduced  by  plaintiff,  and  find  for 
the  defendant.  The  second  required  the  jury,  if  it  found  for 
the  defendant,  to  set  the  amount  for  which  the  property 
sold  under  the  pretended  execution.  The  third,  to  find  for 
the  defendant.  Comment  upon  them  is  unnecessary.  The 
judgment  of  the  district  court  will  be  affirmed,  only  regret- 
ting its  inadequacy,  under  the  circumstances,  to  afford  com 
pensation. 

Affirmed. 
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Look  Ding  v.  Kennedy. 

Joint  ajtd  Several  Obligations — Judgments. 

A  lease  executed  by  different  firms  and  individuals  jointly  is,  as  to  them, 
joint  and  several,  and  a  judgment  thereon  may  be  taken  against  any 
firm  or  person  who  was  a  party  to  it,  but  not  a  several  judgment 
against  an  individual  who  was  a  member  of  the  firm. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  F.  J.  Hangs  and  Mr.  Wm.  H.  Andbews,  for  appel- 
lant 

Mr.  Willis  Stidgbr  and  Mr.  Geo.  Stidgeb,  for  appellee. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

The  Sing  Wah  Company  and  three  or  four  other  Chinese 
companies  and  individuals  rented  premises  of  appellee.  Ap- 
pellant executed  the  lease  on  behalf  of  Sing  Wah  Company. 
A  part  of  the  rent  being  due  and  unpaid,  suit  was  brought 
against  appellant,  as  "  Look  Ding,  doing  business  as  Sing 
Wah  &  Company ,"  and  the  other  parties  executing  the  lease. 
Look  Ding  was  the  only  party  served.  He  appeared  and 
defended.  The  case  was  tried  to  a  jury.  Verdict  and  judg- 
ment against  him,  individually,  for  $141,  from  which  this 
appeal  was  prosecuted.  The  correctness  and  amount  of  the 
claim  do  not  appear  to  have  been  contested.  The  only  ques- 
tion was  in  regard  to  the  individual  liability  of  appellant. 
The  only  question  of  fact  to  be  determined  by  the  jury  was 
whether  he  was  individually  doing  business  under  the  name 
of  Sing  Wah  &  Company,  or  a  partnership  existed,  of  which 
he  was  a  member.  If  the  firm  was  composed  of  himself  and 
others,  no  legal  judgment  could  have  been  had  against  him 
personally.  Craig  v.  Smith,  10  Colo.  220;  Coates  v.  Preston, 
105  111.  470 ;  Shafer  v.  Hewitt,  6  Colo.  App.  874.    If  appellant 
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alone  did  business,  and  assumed  the  firm  name  and  style  of 
Sing  Wah  &  Company,  an  individual  judgment  was  correct. 

The  different  firms  and  persons  who  executed  the  lease 
executed  it  jointly.  Consequently,  as  to  them,  it  was  joint 
and  several ;  and  judgment  could  have  been  taken  against 
any  firm  or  person  who  was  a  party  to  it,  but  not  against  an 
individual  member  of  a  firm. 

The  testimony  on  the  question  of  fact  was  contradictory. 
It  was  found  against  appellant,  on  very  meager  and  unsatis- 
factory evidence  of  former  statements  of  appellant  that  might 
have  been  misunderstood ;  but  juries  are  made  judges  of  the 
veracity  of  witnesses,  and  discredited  the  evidence  of  appel- 
lant. The  finding  of  the  jury  on  questions  of  fact,  on  con- 
tradictory evidence,  when  there  is  no  marked  preponderance 
against  the  finding,  will  not  be  disturbed.  The  judgment 
will  be  affirmed. 

Affirmed. 


The  Silent  Feibnd  Mining  Company  et  al.  v.  Abbot 

ET  AL. 

Equitable  Assignment. 

An  equitable  assignment  is  not  created  by  an  agreement  to  pay  out  of 
a  particular  fund. 

Error  to  the  District  Court  of  Fremont  County. 

Mr.  Thos.  D.  Adams,  for  plaintiffs  in  error. 

Messrs.  Libby  &  Mabtin,  for  defendants  in  error. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

On  the  1st  day  of  February,  1893,  the  plaintiffs,  Abbot, 
Hamilton  and  Harrington,  entered  into  a  contract  in  writing 
with  The  Silent  Friend  Mining  Company,  whereby  the  plain 
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tiffs  conveyed  to  the  company  a  perpetual  easement  and  right 
of  way  through  a  tunnel  upon  certain  mining  claims  belong* 
ing  to  them,  to  be  used  by  the  company  for  the  development 
and  working  of  its  own  mining  properties ;  and  also  the  use 
of  the  plaintiffs'  roads,  ore  bins  and  shops,  for  the  same  pur- 
pose ;  in  consideration  of  which  the  company  agreed  to  pay 
to  the  plaintiffs  $6,000,  $3,000  payable  at  the  time  of  the  ex- 
ecution of  the  contract,  and  the  residue  out  of  the  proceeds 
of  the  first  ore  shipped  from  the  company's  property.     The 
complaint  set  forth  the  contract  in  full,  credited  the  company 
with  the  payment  of  the  entire  purchase  money  except  $1,000, 
averred  that  more  than  sufficient  money  had  been  realized 
from  sales  of  ore  to  pay  the  plaintiffs'  claim,  but  that,  in  vio- 
lation of  its  agreement,  it  was  permitting  certain  of  its  offi- 
cers to  appropriate  the  receipts  to  their  individual  uses  and 
purposes,  and  had  failed  to  pay  the  plaintiffs  the  balance  due 
them.     There  were  allegations  of  the  imminent  danger  of 
exhaustion  of   the  company's  ore  body  on  account  of   the 
rapidity  with  which  the  ore  was  being  extracted,  and  of  the 
resulting  insolvency,  and  inability  to  pay,  of  the  company. 
The  prayer  was  for  a  temporary  injunction  restraining  the 
company  from  using  any  money  payable  to  it  for  ore,  except 
for  the  purpose  of  paying  the  plaintiffs  the  amount  owing  to 
them,  and  for  a  decree  making  the  injunction  mandatory  by 
requiring  the  company  to  pay  to  the  plaintiffs  the  first  money 
received  by  it  for  ore  to  the  amount  of  $1,000.     There  was 
another  defendant  who  claimed  the  money  by  virtue  of  an 
assignment  made  to  him  by  the  company  of  its  property,  for 
the  benefit  of  its  creditors,  after  the  commencement  of  this 
suit ;  but  the  question  to  be  determined  is  not  affected  by 
his  presence  in  the  case,  and  he  will  therefore  receive  no  fur- 
ther notice.    The  temporary  injunction  was  allowed  as  prayed, 
and  upon  the  final  hearing  a  decree  was  rendered  making  it 
perpetual,  and  ordering  the  company  forthwith  to  pay  to  the 
plaintiffs  $1,000,  found  by  the  court  to  be  in  its  possession 
as  proceeds  of  ore  sold,  upon  pain  of  being  adjudged  guilty 
of  contempt  of  court.     The  company  has  brought  the  case 
here  for  review  on  error. 
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Several  questions  are  discussed,  but  the  determination 
which  we  have  reached  upon  one  disposes  of  the  case  in  this 
court,  and  the  others  will  not  be  noticed.  Do  the  allegations 
of  the  complaint  bring  the  case  within  the  cognizance  of  a 
court  of  equity  ?  If  they  do  not,  the  decree  was  erroneous 
throughout.  The  position  of  the  plaintiffs  is  that  the  agree- 
ment to  pay  the  balance  of  the  purchase  money  out  of  the 
first  proceeds  of  sales  of  ore  amounted  to  an  equitable  assign- 
ment of  those  proceeds,  or  so  much  of  them  as  might  be 
necessary  to  satisfy  the  plaintiffs'  claim ;  and  that,  therefore, 
they  are  entitled  to  proceed  against  the  fund,  and  compel 
specific  performance  by  the  company  of  its  agreement  to  pay 
out  of  that  fund.  Inasmuch  as  our  decision  turns  upon  the 
effect  to  be  given  to  the  language  of  that  agreement,  we 
quote  the  portion  of  the  contract  containing  it.  It  is  as 
follows : 

"In  consideration  of  the  premises  the  said  party  of  the 
second  part  agrees  to  pay  to  the  said  parties  of  the  first  part 
the  sum  of  $6,000  as  follows,  to  wit :  $3,000  upon  the  date  of 
execution  of  this  agreement,  and  the  balance  of  $3,000  from 
the  proceeds  of  the  sale  of  the  first  ore  shipped  from  the  said 
Silent  Friend  Mining  Company's  property." 

There  are  no  words  in  this  agreement  which  could  operate 
to  transfer,  or  which  even  indicate  an  intention  to  transfer, 
any  specific  fund,  or  an  interest  in  any  specific  fund,  to  the 
plaintiffs.  No  right  was  conferred  upon  the  plaintiffs  to  re- 
ceive the  money  except  as  it  might  be  paid  to  them  by  the 
company.  The  ore  belonged  to  the  company,  it  extracted, 
shipped  and  sold  it,  and  when  it  received  the  price  of  its  ore 
the  money  was  its  own.  The  agreement  gave  the  plaintiffs 
no  interest  in  the  money  as  such ;  it  was  simply  a  promise 
by  the  company  that  when  it  received  the  money  it  would 
apply  it  in  payment  of  the  debt,  and  until  it  should  do  so  no 
title  in  the  money  could  pass  to  the  plaintiffs.  If  it  failed 
in  the  fulfillment  of  its  promise,  the  plaintiffs'  remedy  was 
by  an  action  at  law  against  the  company  for  breach  of  con- 
tract* 
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As  to  what  does,  and  what  does  not,  constitute  an  equi- 
table assignment  of  a  fund,  there  has  been  considerable  ad- 
judication. In  Bradley  v.  — ,  Ridgway's  Reports,  temp. 
Hardwicke,  194,  decided  in  1744,  the  chancellor  held  that  a 
promise  to  pay  the  plaintiffs  demand  out  of  a  specific  debt 
did  not  create  a  lien  upon  the  debt,  saying :  "  It  is  common 
for  persons  who  have  expectations  from  the  deaths  of  their 
friends  to  promise  to  pay  their  debts  out  of  such  legacies, 
yet  such  promises  will  not  bind  such  legacies  specifically, 
notwithstanding  such  creditors  might  think  they  had  a  right 
to  such  an  express  lien  by  virtue  of  their  forbearance."  In 
Christmas'  AdmW  v.  Ghriswol<L>  8  Ohio  St  558,  the  agree- 
ment was  that  Christmas  should  pay  Fassett  $7,435  out  of 
the  first  money  he  received  from  sales  of  certain  lands.  The 
court  said  that  the  contract  could  not  operate  as  an  equitable 
assignment,  and  created  no  lien  in  favor  of  Fassett's  estate 
upon  Christmas'  share  of  the  proceeds  of  the  lands,  quot- 
ing the  following  from  Hare  &  Wallace's  notes  to  Leading 
Cases  in  Equity :  u  It  is  necessary,  moreover,  in  order  to  con- 
stitute an  assignment,  either  in  law  or  equity,  that  there 
should  be  such  an  actual  or  constructive  appropriation  of  the 
subject-matter  assigned,  as  to  confer  a  complete  and  present 
right  on  the  assignee,  even  where  the  circumstances  do  not 
admit  of  its  immediate  exercise.  A  covenant  on  the  part  of 
the  debtor,  to  apply  a  particular  fund  in  payment  of  the  debt 
as  soon  as  he  receives  it  will  not  operate  as  an  assignment, 
for  it  does  not  give  the  covenantee  a  right  to  the  funds, 
save  through  the  covenantor,  and  looks  to  a  future  act  on 
his  part  as  the  means  of  rendering  it  effectual. "  The  fol- 
lowing is  from  the  opinion  of  Mr.  Justice  Swayne,  in  Christ- 
mas  v.  Russell,  14  Wall.  69 :  "  An  agreement  to  pay  out  of 
a  particular  fund,  however  clear  in  its  terms,  is  not  an  equi- 
table assignment ;  a  covenant  in  the  most  solemn  form  has 
no  greater  effect.  The  phraseology  employed  is  not  material 
provided  the  intention  to  transfer  is  manifested.  Such  an 
intent  and  its  execution  are  indispensable.  The  assignor 
must  not  retain  any  control  over  the  fund — any  author 
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ity  to  collect,  or  any  power  of  revocation.  If  he  do,  it  is 
fatal  to  the  claim  of  the  assignee."  Again,  in  Trist  v.  Child^ 
21  Wall.  441,  the  same  learned  justice  delivered  himself  as 
follows :  '^It  is  well  settled  that  an  order  to  pay  a  debt  out 
of  a  particular  fund  belonging  to  the  debtor  gives  to  the 
creditor  a  specific  equitable  lien  upon  the  fund,  and  binds  it 
in  the  hands  of  the  drawee.  A  part  of  the  particular  fund 
may  be  assigned  by  an  order,  and  the  payee  may  enforce 
payment  of  the  amount  against  the  drawee.  But  a  mere 
agreement  to  pay  out  of  such  fund  is  not  sufficient.  Some- 
thing more  is  necessary.  There  must  be  an  appropriation 
of  the  fund  pro  tauto,  either  by  giving  an  order  or  by  trans- 
ferring it  otherwise  in  such  a  manner  that  the  holder  is 
authorized  to  pay  the  amount  directly  to  the  creditor  without 
the  further  intervention  of  the  debtor.  "  In  Canty  v.  Lat- 
terner, 31  Minn.  239,  the  contract  was  that  Latterner  should 
pay  Canty  a  specified  sum  of  money  for  his  services  as  at- 
torney for  Latterner  in  a  suit  then  pending,  and  agreed  that 
Canty  should  receive  the  money  from  the  Minneapolis  & 
St.  Louis  Railroad  out  of  an  amount  due  Latterner  from  the 
railroad,  to  be  paid  when  the  suit  was  settled.  The  court 
construed  the  contract  as  an  equitable  assignment,  but  based 
its  decision  upon  the  ground  that  the  money  was  to  go  di- 
rectly from  the  railroad  company  to  Canty,  and  was  not  to 
be  first  collected  by  him  and  then  paid  to  Latterner ;  and  in 
order  that  its  decision  upon  the  facts  before  it  might  not  be 
misunderstood,  the  court  added :  "A  distinction  exists  be- 
tween such  a  case  and  an  agreement  that  the  promisor  will 
pay  out  of  a  particular  fund.  In  the  latter  case  the  agree- 
ment contemplates  a  continued  right  in  the  promisor  to  re- 
cover and  hold  the  money,  and  that  payment  shall  be  made 
only  through  him. " 

There  are  other  decisions  along  the  same  lines,  but  those 
we  have  cited  are  sufficient  for  our  purpose. 

Counsel  seem  to  be  impressed  with  the  idea  that  the  ad* 
judications  have  been,  for  the  most  part,  in  cases  where  the 
rights  of  third  parties  were  involved,  and  that  the  decisions 
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were  in  some  manner  affected  by  that  consideration.  We 
do  not  find  such  to  be  the  case.  Their  doctrine  clearly  is 
that  an  agreement  like  the  one  before  us  does  not  operate 
as  an  assignment  at  all.  A  claim  otherwise  valid  and  en- 
forceable may  be  postponed  or  defeated  by  intervening  out- 
side rights,  but  here  the  plaintiffs  had  no  claim  whatever 
against  the  fund,  and  they  mistook  their  remedy  when  they 
invoked  the  aid  of  a  court  of  equity. 
The  decree  will  be  reversed. 

Reversed. 


Hyman  v.  Newell  et  al. 


Attachment— Unliquidated  Damages. 

Upon  compliance  with  the  statutory  requirements,  an  attachment  may 
be  issued  by  a  justice  of  the  peace  in  a  suit  to  recover  unliquidated 
damages  for  a  breach  of  contract,  where  the  contract  furnishes  a 
standard  in  accordance  with  which  the  damages  can  be  made  defi- 
nite by  proof. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  J.  A.  C.  Reynolds,  for  appellant. 

Messrs.  Rogers,  Cuthbert  &  Ellis,  for  appellees. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  begun  by  attachment  before  a  justice  of  th<3 
peace.  The  appellant  was  plaintiff  and  the  appellees  defend- 
ants. The  affidavit  in  attachment  stated  that  the  defendants 
were  justly  indebted  to  the  plaintiff  in  a  sum  not  exceeding 
$300,  to  wit,  the  sum  of  $150,  upon  a  contract;  and  that  the 
defendants  were  not  residents  of  this  state.  Bond  was  given, 
the  writ  issued,  and  a  debtor  of  the  defendants  garnisbeed. 
Notices  of  the  levy  of  the  attachment,  and  of  the  day  and 
hour  of  trial,  were  duly  posted  as  required  by  law.     The 
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defendants  not  appearing,  judgment  was  given  for  the  plain- 
tiff against  the  garnishee,  who  paid  the  money  into  court. 
After  the  time  for  appeal  had  elapsed,  the  defendants  until 
then  having  no  knowledge  of  the  judgment,  upon  a  petition 
filed  by  them,  the  cause  was  removed  by  writ  of  certiorari 
to  the  county  court  of  Arapahoe  county,  where  judgment 
went  against  the  plaintiff,  who  brings  the  cause  here  by 
appeal. 

The  merits  of  the  controversy  were  not  determined  in  the 
county  court.  The  cause  of  action  which  the  plaintiff  sought 
to  establish  was  a  breach  by  the  defendants  of  their  contract 
for  the  sale  and  delivery  of  goods,  resulting  in  damage  to 
him.  There  was  in  evidence  a  bill  of  sale,  executed  by  the 
defendants'  agent,  of  5,000  "  Henry  Clay  Especial "  cigars  at 
$88.00  per  thousand,  and  the  plaintiff  testified  that,  although 
demanded,  the  cigars  had  never  been  delivered.  He  testi- 
fied that  they  were  to  be  delivered  to  him  in  Denver,  and 
also  testified  as  to  the  time  within  which  they  should  have 
been  delivered.  The  plaintiff  was  not  permitted  to  proceed 
further  with  his  case ;  and  all  additional  proof  was  excluded, 
on  the  ground  that  the  cause  of  action  as  shown  by  him  was 
not  one  in  which  an  attachment  was  authorized  by  the  stat- 
ute ;  that  therefore  the  constructive  notice  to  the  defendants 
of  the  pendency  of  the  suit,  which  could  be  given  only  in 
ease  of  a  valid  attachment,  was  void,  and  the  justice  was 
without  jurisdiction  of  the  case.  Counsel  took  the  position 
that  the  object  of  the  statute  is  to  restrict  the  use  of  the  at- 
tachment writ  to  cases  of  indebtedness  in  which  the  amount 
may  be  clearly  ascertained  from  the  contract  itself;  and  that 
in  this  case,  the  contract  being  for  the  delivery  of  goods,  and 
the  only  claim  of  the  plaintiff  being  for  damages  for  their 
nondelivery,  the  amount  of  which  was  not  ascertainable 
from  the  contract,  there  was  no  such  indebtedness  as  the 
statute  contemplates,  and  the  plaintiff  had  no  right  to  an 
attachment.  It  would  follow,  therefore,  that  although  the 
affidavit  alleged  an  indebtedness  in  the  language  of  the  stat- 
ute, and  so  authorized  the  justice  to  issue  the  writ  in  the  first 
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instance,  yet  when  it  was  made  to  appear  that  the  plaintiffs' 
claim  was  not  an  indebtedness  within  the  meaning  of  the 
law,  a  dissolution  of  the  attachment,  as  having  been  wrong- 
fully obtained,  was  the  necessary  result ;  and  as  it  was  only 
by  virtue  of  the  attachment  that  the  justice  had  jurisdiction, 
there  having  been  no  service  of  summons  upon,  or  appear- 
ance by,  the  defendants,  upon  the  dissolution  of  the  attach- 
ment the  case  was  at  an  end. 

We  think  counsel  have  wholly  misapprehended  the  mean- 
ing and  purpose  of  the  statute.  The  following  is  its  lan- 
guage: 

"  If  any  creditor,  or  credible  person  for  him,  shall  make 
and  file  with  any  justice  of  the  peace  his  affidavit,  setting 
forth  that  the  defendant  in  such  affidavit  named  is  justly 
indebted  to  such  creditor,  in  a  sum  of  money  not  exceeding 
three  hundred  dollars,  upon  a  contract  expressed  or  implied, 
stating  the  amount  of  such  indebtedness,  as  near  as  may  be, 
and  shall  also  allege  any  one  or  more  of  the  following 
grounds  of  attachment :  *  *  * 

Second — That  the  said  debtor  is  not  a  resident  of  this 
state,  *  *  *  the  justice  of  the  peace  may  *  *  *  issue  a  writ 
of  attachment  against  the  personal  property  of  the  said 
debtor."    General  Statutes,  1883,  sec.  2000. 

It  seems  clear  from  the  language  employed  that  the  legis- 
lature intended  to  include  in  the  term  u indebtedness"  any 
liability  arising  out  of  a  contract,  whether  money  payable 
directly  by  its  terms,  or  damages  for  its  breach.  The  statute 
does  not  confine  the  remedy  by  attachment  to  cases  arising 
upon  express  contract  A  contract  which  upon  its  face  fixes 
the  amount  recoverable,  must  in  the  nature  of  tilings  be 
express,  and  counsel's  definition  of  an  indebtedness  for  which 
attachment  will  lie  is  applicable  only  to  that  kind  of  con- 
tract. But  an  attachment  is  allowed  in  cases  of  implied 
contract.  Usually  the  amount  which  a  party  is  entitled  to 
recover  upon  an  implied  contract  can  be  ascertained  only  by 
proof.  If  one  employ  another  to  work  for  him  without  any 
agreement  as  to  compensation,  a  contract  to  pay  the  reason* 
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able  value  of  the  services  is  implied.  When  the  services  are 
rendered,  an  indebtedness  from  one  to  the  other  is  created,  but 
it  requires  evidence  to  ascertain  the  sum  due.  It  is  none 
the  less  an  indebtedness  because  proof  is  necessary  to  fix  its 
amount.  In  the  case  of  a  contract  for  the  sale  and  delivery 
of  goods,  the  law  implies  a  promise  on  the  part  of  the  vendor, 
if  he  fails  to  comply  with  his  contract,  to  make  good  to  the 
vendee  any  loss  he  may  sustain  by  reason  of  the  breach. 
An  indebtedness  is  created  by  the  breach,  and  the  measure 
of  the  indebtedness  is  the  amount  of  the  loss.  Cases  are 
constantly  arising,  each  differing  in  some  of  its  details  from 
all  the  others,  in  which  the  law  implies  contracts,  and  in 
which  the  remedy  of  the  aggrieved  party  is  upon  the  implied 
contract ;  and  in  all  such  cases  the  statute  allows  an  attach- 
ment, provided  the  other  necessary  conditions  exist.  That 
such  was  the  legislative  intent  is  further  apparent  from  the 
language  requiring  the  party  to  state  in  his  affidavit  the 
amount  of  the  indebtedness  "  a%  near  as  may  be."  Where  the 
amount  is  fixed  by  the  contract  itself,  it  can  be  stated  with 
exactness.  The  words  quoted  clearly  contemplate  cases 
where  the  amount  is  uncertain,  and  an  approximation  is  all 
that  is,  in  the  first  instance,  possible.  Of  course,  the  statute 
was  never  intended  to  apply  in  cases  where  the  damages  are 
purely  speculative  or  visionary ;  but  wherever  the  contract 
itself  furnishes  a  standard  in  accordance  with  which  they  can 
be  made  definite  by  proof,  the  case  is  within  the  statute  and 
attachment  will  lie. 

We  are  unable  to  see  that  the  statute  is  susceptible  of  any 
other  construction,  and  we  are  fortified  in  this  opinion  by 
the  decisions  of  other  courts,  where  substantially  the  same 
question  was  involved  and  the  same  conclusion  reached. 
In  New  Haven  Saw  Mill  Co.  v.  Fowler,  28  Conn.  103,  the  suit 
was  to  recover  damages  for  the  negligence  of  the  defendants 
in  towing  a  raft  of  logs  which  they  had  agreed  to  tow  safely, 
but  did  not.  The  action  was  commenced  by  attachment.  It 
was  contended  that  the  claim  was  not  a  debt  against  the 
defendants,  but  the  court  held  that  it  was,  and  observed  that 
Vol.  VII— 6 


82  Hyman  v.  Newell.  [Sept.  T., 

it  was  as  proper  to  say  of  one  who  was  under  obligation  to 
discharge  some  duty,  or  to  pay  damages  for  its  nonperform- 
ance, that  he  was  a  debtor,  as  it  would  be  to  say  the  same  of 
one  who  was  under  obligation  by  bond  to  pay  a  sum  of 
money.  In  Hunt  v.  Morris,  4  Martin,  517,  the  claim  was  for 
goods  contracted  to  be  carried  from  New  Orleans  to  Natchez, 
but  which  were  lost  and  destroyed  through  the  negligence 
of  the  defendants.  On  proper  affidavit  made,  an  attachment 
issued,  which  was  levied  upon  the  defendants9  goods.  The 
question  was  whether  the  claim  was  a  debt  in  such  sense  as 
to  entitle  the  plaintiff  to  an  attachment.  The  court  said: 
"  It  may  be  properly  and  safely  laid  down  as  a  general  rule, 
that  all  obligations  arising  from  contracts,  either  express  or 
implied,  either  for  the  payment  of  money  or  the  delivery  of 
goods,  create  a  debt  on  the  part  of  the  obligor,  for  which  an 
attachment  may  issue,  whenever  the  amount  may  be  fairly 
ascertained  by  the  oath  of  the  obligee,"  In  Roelofson  v. 
Hatch,  3  Mich.  277,  the  cause  of  action  was  damages  for 
breach  of  contract.  The  Michigan  attachment  law  author- 
ized an  attachment  upon  the  making  by  the  plaintiff,  or  some 
person  in  his  behalf,  of  an  affidavit,  stating,  among  other 
things,  that  the  defendant  was  indebted  to  the  plaintiff,  and 
specifying  as  near  as  might  be  the  amount  of  the  indebted- 
ness above  all  legal  set-offs,  and  that  the  same  was  due  upon 
contract,  express  or  implied,  or  upon  judgment.  There  was 
an  attachment  in  the  case.  The  decision  was  that  a  demand 
arising  ex  contractu,  the  amount  of  which  is  susceptible  of 
ascertainment  by  some  standard  referable  to  the  contract 
itself,  sufficiently  certain  to  enable  the  plaintiff  by  affidavit 
to  aver  it  "  as  near  as  may  be,"  or  a  jury  to  find  it,  was  a 
foundation  of  a  proceeding  by  attachment,  and  the  attach- 
ment was  accordingly  sustained.  See,  also,  Wilson  v.  Wilson, 
8  Gill,  192;  Fisher  v.  Consequa,  2  Wash.  C.  C.  382;  Nat 
Bank  v.  Fonda,  65  Mich.  533. 

In  this  case,  if  the  evidence  should  establish  the  contract 
and  the  breach  as  claimed,  the  amount  recoverable  is  readily 
susceptible  of  ascertainment.     It  is  simply  the  excess   of 
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value  of  the  cigars  aifthe  place  and  time  where  and  when 
they  were  to  be  delivered,  over  their  contract  price,  less  the 
expenses  of  transportation.  There  was  evidence  as  to  the 
time  within  which  they  should  have  been  delivered.  The 
plaintiff  was  asked  what  was  the  market  price  of  these  cigars 
in  Denver  at  that  time.  An  objection  to  the  question  was 
sustained  for  the  reason  that  the  plaintiff's  claim,  as  shown 
by  him,  was  not  an  indebtedness.  The  ruling  was  error. 
The  claim,  as  far  as  it  was  proved,  came  within  the  statutory 
meaning  of  the  term  "  indebtedness,"  and  the  proof  offered 
was  necessary  to  an  ascertainment  of  the  amount.  The  plain- 
tiff should  have  been  permitted  to  proceed  with  the  case,  and 
judgment  rendered  according  to  the  facts.  The  judgment 
will  be  reversed. 

Reversed. 


Shaw  v.  Horner  et  al. 

1.  Mining  Assessments. 

An  u  assessment,"  as  the  term  is  understood  by  mining  men,  is  an  ap- 
portionment among  the  parties  interested  of  an  amount  of  money 
necessary,  and  not  on  hand,  for  development  or  working  purposes. 
It  must  be  made  by  some  one  having  authority,  and  each  person 
liable  is  entitled  to  notice  of  the  amount  allotted  against  him  and 
of  the  time  and  place  of  payment 

2.  Forfeiture— Mining  Contract  Construed. 

A  forfeiture  of  an  interest  in  a  mining  lease  transferred  in  consideration 
of  the  transferee's  agreement  requiring  him  to  pay  all  assessments 
against  such  interest  until  they  shall  reach  an  agreed  sum,  and  pro- 
viding that  when  they  shall  reach  that  sum  he  shall  have  the  option 
to  go  on  as  before,  or  to  withdraw  from  the  lease  and  retransfer  the 
interest,  cannot  be  enforced  until  the  assessments  amount  to  such 
agreed  sum.  Before  that  point  is  reached,  any  failure  of  the  trans- 
feree to  fulfill  his  covenant  imposes  only  a  personal  liability. 

Error  to  the  District  Court  of  Lake  County. 

Mr.  A.  T.  Gunnell,  for  plaintiff  in  error. 
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Mr.  A.  S.  Weston,  for  defendants  in  error. 

Thomson,  J.,  delivered  the  opinion  of  the  court 

On  the  13th  day  of  April,  1893,  Harry  H.  Shaw  and  S. 
H.  Horner  entered  into  an  agreement  in  writing  as  follows : 

44  This  agreement,  made  and  entered  into  this  thirteenth 
day  of  April,  A.  D.  1893,  by  and  between  Harry  H.  Shaw, 
of  Leadviile,  Colorado,  party  of  the  first  part,  and  Samuel 
Horner,  of  Leadviile,  Colorado,  party  of  the  second  part, 
Witnesseth : 

"  That  whereas  the  said  party  of  the  first  part  now  has  and 
holds  an  undivided  one-quarter  interest  of,  in  and  to  a  cer- 
tain lease  made,  executed  and  delivered  to  the  Indiana  Mining 
Company  by  the  Wolcott  Mining  Company,  upon  certain 
properties  therein  more  particularly  mentioned  and  describ- 
ed, and  which  said  lease  is  now  being  worked  through  the 
Wolcott  shaft,  upon  the  Wolcott  lode  mining  claim,  situate 
in  California  mining  district,  county  of  Lake  and  state  of 
Colorado ; 

u  And  whereas  the  said  party  of  the  first  part  is  desirous  of 
selling,  assigning,  transferring  for  a  valuable  consideration  a 
part  or  portion  of  his  said  interest  in  the  said  lease,  and  the 
said  party  of  the  second  part  is  desirous  of  purchasing  an 
undivided  part  or  portion  of  said  first  party's  interest; 

"  Now,  therefore,  in  consideration  of  the  premises  and  in 
consideration  of  the  mutual  promises,  covenants  and  agree- 
ments between  the  parties  hereto,  the  said  parties  hereto 
mutually  promise  and  agree  as  follows,  to-wit : 

44  The  said  party  of  the  first  part  agrees  to  and  hereby  does 
sell,  assign  and  set  over  unto  the  said  second  party  an  un- 
divided one-sixteenth  interest  of,  in  and  to  the  said  above 
described  lease,  which  is  hereby  again  referred  to  and  made 
a  part  hereof. 

44  For  and  in  consideration  of  such  assignment  the  said  second 
party  agrees  to  pay  all  the  costs  or  assessments  which  may 
be  due  or  become  due  against  the  said  one-quarter  interest 
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including  the  said  one-sixteenth  herein  sold  to  said  second 
party  and  the  three-sixteenths  still  held  and  owned  by  the 
said  first  party,  until  the  said  assessments  shall  amount  to 
the  sum  of  one  thousand  dollars  ($1000),  and  when  the  said 
assessments  shall  reach  the  said  amount  or  sum  of  one  thou- 
sand dollars,  then  the  said  second  party  shall  and  may  have 
his  option  as  follows,  to- wit : 

"  First — To  go  on  and  carry  the  said  one-quarter  interest, 
paying  all  the  expenses  thereof  in  consideration  of  the  said 
one-sixteenth  interest ;  or 

"  Second — To  withdraw  from  said  lease  and  transfer  his  said 
interest  therein  back  to  said  party  of  the  first  part,  and  iu 
case  he  does  withdraw  or  cease  to  pay  the  assessments  against 
the  said  one-quarter  interest,  then  this  shall  be  and  is  a  trans- 
fer back  to  the  said  party  of  the  first  part,  and  said  first  party 
may  immediately  take  possession  thereof. 

"Said  second  party  further  agrees  to  accept  and  be  bound 
by  the  terms  and  conditions  in  the  said  lease  contained. 

44  In  witness  whereof,  the  said  parties  hereto  have  hereunto 
set  their  hands  and  seals  the  day  and  year  first  above  written. 

"S.  H.  Horneb,         (Seal) 
"  (Signed)  Harry  H.  Shaw.    (Seal)." 

On  the  5th  day  of  January,  1894,  Shaw  brought  this 
action  against  Horner  for  the  cancellation  of  the  agreement, 
the  revesting  in  him  of  the  title  conveyed  to  Horner,  and 
an  accounting.  James  W.  Newell,  who  was  the  manager  of 
the  leased  property,  kept  its  accounts,  and  collected  and  dis- 
bursed all  moneys  iu  connection  with  it,  was  made  a  party 
defendant  for  the  purposes  of  the  accounting. 

The  complaint  alleges  that  under  and  in  pursuance  of  the 
agreement,  Horner  entered  into  the  enjoyment  of  the  lease 
and  participated  in  its  profits ;  that  the  proceeds  of  the  prop- 
erty during  the  month  of  October,  1893,  were  not  sufficient 
to  pay  the  costs  or  assessment  for  work  done  upon  the  prop- 
erty in  that  month,  and  that  there  was  a  like  deficiency  in 
November  following,  but  that  Horner  refused  to  pay  the 
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amounts  chargeable  against  the  quarter  interest  as  provided 
in  the  agreement,  except  to  the  extent  of  one  fourth  thereof, 
although  requested  so  to  do ;  and  that  the  three  fourths  of 
the  assessments,  which  Horner  refused  to  pay,  were  paid  by 
Newell  out  of  money  in  his  hands  belonging  to  the  plaintiff. 

The  answer  admits  the  agreement,  and  entry  by  Horner 
into  the  possession  of  one  sixteenth  interest  transferred  by 
it,  but  denies  that  there  was  any  deficiency  in  the  product  of 
the  leased  premises,  as  averred  in  the  complaint,  and  denies 
that  there  was  any  assessment,  or  any  necessity  for  an  assess- 
ment.  The  proof  was  that  from  the  time  Horner  went  into 
possession  under  the  agreement,  until  the  October  following, 
the  receipts  from  the  property  considerably  exceeded  the 
expenses  of  operating  the  lease;  that  dividends  were  paid, 
from  time  to  time,  to  the  parties  interested,  and  that  after 
the  payment  of  expenses  and  dividends  from  the  receipts 
the  manager  had  on  hand  a  reserve  fund,  to  use,  if  necessary, 
in  the  payment  of  future  expenses.  In  October  and  Novem- 
ber the  total  expenses  were  $2,696.49  in  excess  of  the  total 
receipts  for  those  months,  and  this  sum  was  paid  out  of  the 
reserve  fund.  Both  parties  agree  that  so  long  as  the  prop- 
erty paid  its  way  there  was  nothing  chargeable  against  Hor- 
ner. The  occasion  of  the  dispute  is  the  deficiency  in  October 
and  November.  It  is  contended  for  the  plaintiff  that  the 
results  of  each  month's  operation  of  the  lease  were  determi- 
native of  the  liability  or  nonliability  of  Horner  for  that  par- 
ticular month ;  and  that  if  there  was  a  deficit  in  any  month, 
Horner  must  make  one  fourth  of  it  good  in  cash,  regardless 
of  the  reserve  fund  in  the  treasury.  On  the  other  side  it  is 
maintained  that  as  long  as  there  was  sufficient  money  on 
hand,  derived  from  the  mine,  to  pay  all  the  operating  ex- 
penses of  the  property,  there  was  nothing  for  Horner  to  pay. 

We  are  disposed  to  agree  with  Horner.  Counsel's  sub- 
division of  the  period  referred  to  into  months  is  purely  ar- 
bitrary. There  is  nothing  in  the  agreement  to  warrant  it. 
A  division  into  days,  weeks  or  years,  would  be  equally 
proper.     We  find  no  authority  in  the  language  of  the  con- 
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tract  for  a  division  at  all.  As,  during  the  whole  period, 
there  were  ample  funds  available  for  all  expenses,  and  there 
was  no  necessity  for  contribution  from  individuals,  no  liabil- 
ity accrued  against  Horner  under  the  agreement. 

But  even  if  the  facts  had  been  otherwise,  the  mere  exist- 
ence of  a  deficiency  would  not  have  given  the  plaintiff  a  right 
of  action.  Horner's  agreement  was  to  pay  assessments.  An 
44  assessment,"  as  the  term  is  understood  by  mining  men,  is  an 
apportionment  among  the  parties  interested  of  an  amount  of 
money  necessary,  and  not  on  hand,  for  development  or  work- 
ing purposes.  It  must  be  made  by  some  one  having  authority 
in  the  premises ;  and  each  person  liable  is  entitled  to  notice  of 
the  amount  allotted  against  him,  and  when  and  where  it  is 
payable.  There  is  no  pretense  here  that  any  assessment  was 
ever  made,  and  it  is  clear  that  none  was  needed. 

But  the  question  whether  Horner  was  in  default  we  do 
not  conceive  to  be  important  It  has  been  discussed  by 
counsel,  and  therefore  we  have  given  it  some  attention ;  but 
its  decision  in  the  plaintiff's  favor  would  not  dispose  of  the 
case.  Conceding  all  that  is  claimed  by  counsel  in  respect  of 
the  obligation  assumed  by  Horner,  and  of  his  liability  upon 
it,  still  we  do  not  see  how  this  action  can  be  maintained. 
Horner  agreed  to  pay  all  assessments  coming  due  against  the 
one  quarter  interest  until  they  should  amount  to  $1,000. 
There  is  nothing  but  a  personal  covenant  here,  and  the  plain- 
tiff's only  remedy  for  its  violation  is  an  action  at  law  against 
Horner  for  the  amount  in  default.  It  is  only  when  the 
aggregate  of  the  assessments  reaches  $1,000  that  any  provision 
is  made  for  revesting  the  transferred  interest  in  the  plaintiff. 
Horner  may  then  exercise  one  of  two  options :  first,  to  go  on 
as  before ;  or,  second,  to  withdraw  from  the  lease ;  and  if  he 
adopts  the  latter  alternative,  either  by  a  formal  withdrawal, 
or  a  cessation  of  payments,  his  interest  becomes  the  property 
of  the  plaintiff.  It  is  only  after  assessments  to  the  amount 
of  $1,000  have  accrued  that  the  agreement  operates  upon 
the  interest  itself,  or  gives  the  plaintiff  any  right  to  a  re- 
transfer.     Before  that  point  is  reached,  any  failure  of  Horner 
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to  fulfill  his  covenant  imposes  only  a  personal  liability  upon 
him.  Accepting  the  plaintiff's  theory  of  the  case,  the  total 
amount  for  which  Horner  could  in  any  event  be  said  to  be 
liable  was  one  fourth  of  $2,696.49,  which  falls  considerably 
short  of  $1,000.  It  follows  that  this  action,  in  which  a  can- 
cellation of  the  agreement  and  a  decree  of  title  in  the  plain- 
tiff are  sought,  cannot  be  maintained,  and  that  the  judgment 
must  be  affirmed. 

Affirmed. 


7  273|  Jenet  et  al.  v.  Nims. 

1.  Corporations— Annual  Statement—  Director's  Liability. 

The  directors  of  a  corporation  which  has  failed  to  file  an  annual  state- 
ment within  sixty  days  after  the  first  of  January,  as  required  by 
statute,  are  liable  for  the  debts  of  the  corporation  contracted  during 
the  preceding  year. 

2.  Same— Estoppel. 

Parties  who  have  assumed  to  act  as  officers  of  a  dejure  corporation,  and 
who  contracted  debts  in  that  capacity,  are  estopped  to  deny  their 
official  character. 

Appeal  from  the  County  Court  of  Pitkin  County. 

Messrs.  Downing,  Stimson  &  McNair,  for  appellants. 

No  appearance  for  appellee. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

Appellee  brought  suit  against  appellant  and  others  for 
wages  earned  by  himself,  and,  as  assignee,  of  claims  for  wages 
earned  by  others  in  the  publishing  of  a  newspaper  in  the 
county  of  Pitkin,  called  the  "  Aspen  Leader." 

On  January  19,  1892,  appellants  and  others  became  incor- 
porated as  "  The  Aspen  Leader  Publishing  Company ;  "  ex- 
ecuted a  certificate  of  incorporation,  in  which  Henry  Webber 
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John  M.  McMichael,  Edwin  Arkell,  James  N.  Bennett  and 
Louis  Jenet  were  named  as  directors  for  the  first  year,  a  copy  of 
which  was  filed  for  record  in  the  office  of  the  county  clerk  of 
Pitkin  county  on  the  20th  day  of  July,  1892.  No  directors 
of  the  corporation  were  afterwards  elected.  Business  of  pub- 
lishing was  carried  on  for  some  indefinite  time,  and,  during 
the  year  1892,  contracted  for  labor  the  different  debts  for 
which  this  suit  was  brought,  amounting  in  the  aggregate  to 
$1,074.80.  The  suit  was  brought  against  the  individual 
directors,  under  sections  248  and  252,  General  Statutes  (sees. 
487  and  491  Mills'  An.  Stats.). 

It  is  alleged  in  the  complaint  that  the  corporation  failed, 
neglected  and  refused  to  file  in  the  office  of  the  clerk  and 
recorder  of  Pitkin  county  within  60  days  after  the  first  of 
January,  1893,  the  annual  report  required  by  law,  stating  the 
amount  of  its  capital  stock,  the  amount  actually  paid  in,  and 
the  amount  of  its  existing  debts,  and  that  no  such  report  had 
been  filed  since ;  had  also  failed  to  file  as  required  by  law  a 
certificate  that  the  capital  stock  of  the  company  had  been 
paid  in,  etc.;  that  all  the  debts  for  which  the  action  was 
brought  were  contracted  in  the  year  1893,  the  year  preced- 
ing the  failure. 

After  interposing  a  demurrer,  which  was  overruled,  appel- 
lants answered,  denying  generally  all  the  allegations  of  the 
complaint;  also  alleging  as  a  defense  the  nonjoinder  of  one 
Henry  Webber,  one  of  the  directors  at  the  time  the  debts 
were  contracted. 

A  trial  was  had,  and  finding  and  judgment  for  the  plain- 
tiff for  the  sum  of  $1,074.30,  from  which  an  appeal  was  pros- 
ecuted to  this  court. 

The  evidence  established  the  fact  that  corporate  business 
was  carried  on  until  sometime  subsequent  to  January,  1894, 
and  appellants  continued  through  the  year  1893  to  act  as 
directors,  and  the  business  was  carried  on  in  the  corporate 
name.  The  indebtedness  to  the  respective  parties  and  the 
amounts  were  not  contested  by  the  defendants.  Proof  that 
the  certificates  required  by  law  had  never  been  filed  was  very 
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meager, — consisted  of  the  evidence  of  the  county  clerk  and 
recorder  that  no  such  papers  were  on  file,  and  that  he  learned 
the  fact  from  examining  the  index  in  his  office.  Slight  as  it 
was,  it  was  sufficient  prima  facie  to  put  the  corporation  or 
defendants  to  proof  that  such  papers  had  been  filed.  No  such 
claim  or  effort  was  made ;  so  the  finding  of  the  court  that  they 
had  not  been  filed  was  warranted.  Such  facts  having  been 
established,  the  statute  fixes  the  liability  of  the  parties,  and 
the  judgment  properly  followed. 

It  is  contended  that  as  the  statutes  in  regard  to  corpora- 
tions provide  that  the  directors  named  in  the  certificate  can 
only  hold  office  for  one  year,  that,  failing  to  elect,  it  lost  its 
corporate  character,  and,  although  remaining  in  as  directors, 
the  individuals  were  not  officers  in  fact,  and  could  not  be 
held.  This  contention  cannot  prevail.  Assuming  and  con- 
tinuing to  act  as  the  directors  of  a  corporation,  and  contract- 
ing debts  as  a  corporation,  the  parties  cannot  avail  themselves 
of  their  own  dereliction  in  matters  known  only  to  themselves 
to  defeat  the  payment  of  those  debts.  It  has  long  been  well 
settled  law  that  parties  acting  in  a  corporate  capacity,  might, 
as  to  outsiders,  be  a  corporation  de  facto,  when  not  one  dejure. 
Authorities  upon  the  proposition  are  abundant,  and  citation 
unnecessary.  Again,  having  assumed  to  act  as  the  officers 
of  a  dejure  corporation,  and,  as  such,  contracted  the  debts 
in  question,  they  are  estopped  to  deny  such  official  character. 
Thompson  on  Liability  of  Officers  and  Agents  of  Corpora- 
tions, p.  471,  sec.  35,  notes ;  Taylor  on  Corp.,  sec.  145,  et 
seq. ;  Duggan  v.  Colo.  M.  $  L  Co.,  11  Colo.  113 ;  Bates  v. 
Wilson,  14  Colo.  140 ;  Baker  v.  Neff,  73  Ind.  68 ;  Close  v.  Glen- 
wood  Cemetery,  107  U.  S.  466 ;  Hasensitter  v.  Kirchhoffer,  79 
Mo.  239 ;  Swartwout  v.  Railroad  Co->  24  Mich.  389.  This 
disposes  of  the  principal  assignments  of  error,  that  the  court 
erred  in  refusing  a  nonsuit,  and  erred  in  finding  the  issues 
in  favor  of  appellee. 

There  are  several  other  supposed  errors  assigned,  mostly 
technical,  in  regard  to  the  admission  of  evidence,  which  we 
do  not  find  it  necessary  to  review,  as,  in  view  of  what  has 
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been  said,  their  determination  either  way  could  not  affect 
the  result. 

The  judgment  of  the  county  court  must  be  affirmed. 

Affirmed. 


The  Colorado  State  Bank  op  Dxtrango  v.  Davidson 

et  AL. 

1.  Attobney's  Lien. 

As  between  attorney  and  client,  a  lien  attaches  in  favor  of  the  former 
upon  any  judgment  he  may  have  obtained  fox  his  fees. 

2.  Sams— Notice. 

If  an  attorney  desires  to  hold  a  lien  upon  a  judgment  to  secure  the  pay- 
ment of  his  fees,  he  must  notify  the  judgment  debtor;  and  the 
notice  must  be  followed  within  a  reasonable  time  by  suit  to  enforce 
the  claim. 

3.  Sake. 

The  filing  of  a  paper  claiming  an  attorney's  lien  upon  a  judgment  in 
the  office  of  the  clerk  of  the  court,  and  the  making  of  an  entry  to 
that  effect  on  the  margin  of  the  record  of  the  judgment,  does  not 
operate  as  notice. 

4.  Recobd— Notice. 

A  record  for  which  there  is  no  provision  of  law  is  not  constructive 
notice. 

5.  Pasties. 

The  judgment  creditor  is  an  indispensable  party  to  an  action  to  enforce 
an  attorney's  lien  upon  a  judgment 

6.  Parties,  When  Defect  of  Not  Waived. 

The  code  provision  that  a  defect  of  parties  defendant  is  to  be  deemed 
waived  if  the  objection  is  not  raised  by  demurrer  or  answer  is 
applicable  only  where  the  cause  can  proceed  to  trial  and  judgment 
without  the  absent  parties. 

7.  Equity— Liens. 

Generally,  if  one  party  has  a  lien  upon  two  funds,  and  another  has  a 
junior  lien  upon  only  one  of  them,  the  former  may  be  compelled 
to  so  proceed  as  to  preserve  the  equity  of  the  latter  in  so  far  as  that 
can  be  done. 

Appeal  from  the  District  Court  of  La  Plata  County. 

Messrs.  Galbbeath  &  Searcy  and  Messrs.  C.  E.  &  F. 
Hebbington,  for  appellant. 
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Mr.  C.  A.  Pike,  Mr.  W.  C.  Davidson  and  Mr.  Geo.  T. 

Sumner,  for  appellees. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  to  enforce  an  attorney's  lien 
upon  a  judgment.  In  April,  1892,  M.  R.  Shields  recovered 
judgment  against  the  board  of  county  commissioners  of 
La  Plata  county  for  $5,266.38.  The  plaintiffs,  Davidson 
&  Pike,  a  firm  of  lawyers,  were  the  attorneys  of  Shields, 
and,  in  his  behalf,  instituted  and  conducted  the  proceedings 
which  resulted  in  the  judgment.  On  the  13th  day  of  May, 
1892,  the  plaintiffs  filed  the  following  paper  with  the  clerk 
of  the  district  court : 


}- 


"State  of  Colorado,  ) 
"County  of  La  Plata,  ]  **• 

44  M.  R.  Shields, 

The  Board  of^ounty  Commis-  f In  the  DiBtrict  Court 
sioners  of  La  Plata  County.  J 

44  att'y  lien. 

44  We,  the  undersigned,  attorneys,  and  attorneys  of  record 
in  the  above  entitled  cause,  hereby  claim  and  file  this  our 
lien  for  services  as  attorneys  in  the  sum  of  $1025,  against  the 
judgment  entered  of  record  April  11th,  1892,  in  this  case. 

44  Davidson  &  Pike,  Att'ys." 

At  the  same  time  the  following  entry  was  made  upon  the 
margin  upon  the  record  of  the  judgment: 

44  Attorneys  lien  filed  by  Davidson  &  Pike,  May  13th, 
1892." 

After  this  entry  was  made,  and  on  the  same  day,  Shields 
assigned  the  judgment  to  James  W.  Veitch,  who  immedi- 
ately assigned  it  to  The  Colorado  State  Bank  of  Durango. 
Both  assignments  were  made  upon  the  same  day,  and  were 
in  writing  upon  the  record  of  the  judgment.     On  May  26th, 
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1892,  the  plaintiffs  filed  the  following  additional  paper  with 
the  clerk : 

"  To  the  Hon.  Commissionebs  of  La  Plata  County, 

"  Gentlemen :  You  are  hereby  notified  that  we  have  claimed 
and  filed  a  lien  upon  the  judgment  heretofore  obtained  by  M. 
R.  Shields  against  the  county  of  La  Plata  in  the  district  court 
of  said  county,  at  the  March  term  thereof ;  the  said  claim 
amounts  to  $1025.00  and  is  for  fees  due  from  said  Shields 
to  us ;  ami  you  will  please  reserve  the  above  amount  in  any 
settlement  of  said  judgment ;  otherwise  we  shall  hold  you  lia- 
ble therefor. 

u  Respectfully, 

44  Davidson  &  Pike." 

This  suit  was  commenced  on  the  14th  day  of  February, 

1893,  in  the  county  court  of  La  Plata  county,  against  M.  R. 
Shields,  J.  W.  Veitch  and  The  Colorado  State  Bank  of  Du- 
rango.  All  the  defendants  were  duly  served  with  summons, 
and  appeared  to  the  action.  After  a  demurrer  had  been  sus- 
tained to  the  complaint  on  the  ground  of  a  misjoinder  of  par- 
ties defendant,  the  plaintiffs  dismissed  the  action  as  to  the 
defendant  Shields.  The  result  in  the  county  court  having 
been  adverse  to  the  plaintiffs,  they  appealed  the  case  to  the 
district  court  of  the  same  county,  where,  after  sundry  rul- 
ings and  amendments,  an  amended  complaint  was  filed,  mak- 
ing M.  R.  Shields,  The  Colorado  State  Bank  of  Durango, 
and  the  board  of  county  commissioners  of  La  Plata  county 
defendants.  Summons  was  thereupon  issued  against  Shields 
and  the  board  of  commissioners,  which  was  served  upon 
the  board,  but  not  upon  Shields.  Shields  made  no  appear- 
ance in  the  cause.  The  amended  complaint  set  forth  the 
facts  of  the  recovery  of  the  judgment,  the  filing  of  the  claim 
of  lien,  its  entry  upon  the  margin  of  the  judgment,  the  as- 
signments by  Shields  to  Veitch,  and  by  him  to  the  bank ; 
averred  that  the  plaintiffs  gave  due  and  proper  notice  of 
their  lien  to  the  board  of  commissioners ;  that  Veitch  paid  no 
consideration  for  the  judgment,  but  was  the  agent  of  the 
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bank ;  that  the  bank  took  the  assignment  with  full  knowl- 
edge of  the  plaintiffs'  lien;  that  the  board  of  commissioners 
afterwards  satisfied  the  judgment  by  payment  of  its  amount 
to  the  bank ;  and  prayed  that  the  amount  of  the  plaintiffs' 
claim  be  adjudged  a  lien  upon  the  judgment,  and  that  the 
bank  be  decreed  to  account  for  and  pay  to  the  plaintiffs  the 
full  sum  claimed.  The  answer  of  the  bank  denied  each  and 
every  allegation  of  the  complaint,  and  averred  the  sale  and 
assignment  of  the  judgment  to  it  for  a  valuable  considera- 
tion. The  board  of  commissioners  made  no  answer.  Upon 
the  final  hearing  a  decree  was  rendered  according  to  the 
prayer  of  the  complaint,  from  which  the  defendant  bank  has 
prosecuted  an  appeal  to  this  court. 

The  only  authority  for  a  proceeding  of  this  kind  is  sec- 
tion 85  of  the  General  Statutes.  That  section  reads  as  fol- 
lows: 

44  All  attorneys  and  counsellors  at  law  shall  have  a  lien 
upon  any  money  or  property  in  their  hands,  or  upon  any 
judgment  they  may  have  obtained  belonging  to  any  client, 
for  any  fee  or  balance  of  fees  due,  or  any  professional  ser- 
vice rendered  bjr  them  in  any  court  of  this  state,  which  said 
lien  may  be  enforced  by  the  proper  civil  action." 

It  will  be  seen  that  the  section  provides  no  method  of  for- 
mally asserting  the  lien  in  the  first  instance.  It  attaches,  upon 
the  recovery  of  the  judgment,  by  virtue  of  the  statute  itself, 
and  without  action  of  any  kind  on  the  part  of  the  attorney. 
Whether  he  will  rely  upon  his  lien  is,  of  course,  optional 
with  himself.  He  may  feel  sufficiently  secure  without  it, 
and  may,  therefore,  have  no  desire  or  intention  of  looking  to 
the  judgment  for  his  pay.  The  statute  provides  for  no  visi- 
ble evidence  of  his  reliance  upon  the  lien,  except  the  institu- 
tion of  proceedings  for  its  enforcement ;  and  so  long  as  his 
purpose  in  that  direction  is  unknown  outside  of  himself,  the 
lien  binds  the  judgment  only  as  against  his  client.  If  the 
judgment  debtor,  in  ignorance  of  any  intention  of  the  attor- 
ney to  pursue  the  judgment,  pays  it,  he  will  be  protected  in 
bis  payment;  the  judgment  will  be  satisfied,  and  the  lien 
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upon  it  extinguished.  If  the  attorney  expects  satisfaction 
of  his  claim  put  of  the  judgment,  he  must  so  notify  the  judg- 
ment debtor ;  and  the  notice  must  be  followed,  within  a  rea 
sonable  time,  by  suit.  B.  $  C.  &.  Co.  v.  Plees,  9  Colo.  112 ; 
Fillmore  v.  Wells,  10  Colo.  228. 

There  is  no  evidence  in  the  record  that  the  board  of  com- 
missioners received  any  notice,  or  had  any  knowledge  of  the 
plaintiffs'  intention  to  resort  to  the  judgment,  until  the  ser- 
vice of  the  summons  upon  it  in  this  action.  The  papers  filed 
with  the  clerk  of  the  district  court,  and  the  entry  upon  the 
margin  of  the  record  of  judgment,  were  without  effect  as 
against  any  person  who  had  not  actually  read  them.  There 
is  no  authority  in  the  statute  for  such  filing  or  such  entry, 
and  a  record  for  which  there  is  no  provision  of  law  is  not 
constructive  notice.  Wade  on  Notice,  sec.  119.  Upon  the 
satisfaction  of  the  judgment,  therefore,  the  right  of  the  plain- 
tiffs to  any  order  or  judgment  against  the  board  in  the  mat- 
ter of  their  lien  was  lost. 

It  also  appeal's  from  the  evidence  that  the  bank  took  its 
assignment  of  the  judgment  without  any  notice  or  knowl- 
edge of  the  plaintiffs9  claim ;  and  if  it  had  been  a  purchaser, 
it  would  have  been  as  entirely  beyond  the  reach  of  any  pro- 
ceeding which  the  plaintiffs  could  institute  as  the  board  of 
commissioners.  However,  it  appears  that  the  bank  did  not 
purchase  the  judgment,  but  took  the  assignment  merely  as 
security  for  an  indebtedness  owing  to  it  by  Shields.  The 
lien  which  it  thus  acquired  outranked  that  of  the  plaintiffs, 
as  a  consequence  of  their  delay  in  instituting  their  proceed- 
ings, and  its  want  of  notice.  But,  although  subject  to  the 
lien  of  the  bank,  their  lien  continued  to  exist;  and  when,  by 
payment,  the  judgment  was  converted  into  a  fund,  it  followed 
the  fund,  and  was  a  lien  upon  it  to  the  extent  of  any  surplus 
which  might  remain  after  the  demand  of  the  bank  should 
be  satisfied  ;  and  the  original  lien  upon  the  judgment  could 
be  enforced  against  such  surplus,  in  a  proper  proceeding  for 
the  purpose,  as  long  as  it  remained  in  the  hands  of  the  bank. 

But  Shields  is  an  indispensable  party  to  any  proceeding 
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of  that  kind.  There  can  be  no  relief  against  the  bank  with- 
out a  judgment  against  him.  The  liability  of  the  bank  is 
contingent  upon  the  establishment  of  the  claim  of  the  plain- 
tiffs against  Shields,  but  there  can  be  no  judicial  inquiry  into 
that  until  he  is  in  court,  either  by  voluntary  appearance  or 
by  service  of  summons  upon  him.  See  Davis  v.  Mouat  Lum- 
ber Co.,  2  Colo.  App.  381. 

But  the  plaintiffs  say  that  the  objection  of  a  defect  of  par- 
ties defendant  has  been  waived.  Under  the  code,  a  defect 
of  parties,  if  it  appears  upon  the  face  of  the  complaint,  is  a 
ground  of  demurrer ;  if  it  does  not  so  appear,  the  objection 
may  be  taken  by  answer ;  and  if  it  is  not  taken  either  by 
demurrer  or  answer,  it  is  waived ;  but  the  code  provisions 
upon  this  subject  are  applicable  only  where  the  cause  can 
proceed  to  trial  and  judgment  without  the  missing  parties. 
Where  the  right  to  relief  against  one  party  depends  upon  a 
judgment  to  be  obtained  against  another,  who  is  not  in  court, 
there  is  something  more  than  a  defect  of  parties.  Without  a 
judicial  determination  of  the  indebtedness  of  Shields  to  the 
plaintiffs,  which  cannot  be  had  in  a  proceeding  to  which  he 
is  not  a  party,  there  is  no  cause  of  action  against  the  bank, 
and  the  objection  of  a  want  of  cause  of  action  may  be  made 
at  any  time. 

There  is  evidence  tending  to  show  that  the  bank  holds 
security  for  its  debt  upon  other  property  of  Shields.  The 
general  doctrine  is  that  if  one  party  has  a  lien  upon  two 
funds,  and  another  has  a  junior  lien  upon  only  one  of  them, 
the  former  may  be  compelled  to  so  proceed  as  to  preserve 
the  equity  of  the  latter,  in  so  far  as  it  can  be  preserved. 
If  the  facts  brings  this  case  within  the  rule,  we  think  the 
bank  may  be  required  to  resort  to  its  other  security  first, 
and  hold  the  fund  in  its  hands  only  for  an  unsatisfied  resi- 
due. But  to  enable  the  court  to  grant  such  relief,  the  com- 
plaint must  contain  allegations  which  this  does  not ;  and  the 
rights  and  remedies  of  the  bank  must  not  be  jeopardized  or 
embarrassed  by  the  proceeding. 
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The  judgment  will  be  reversed  and  remanded  with  leave 
to  the  plaintiffs  to  amend  their  complaint,  and  bring  Shields 
into  court  by  service  upon  him  of  the  proper  process. 

Reversed. 


The  Insurance  Company  op  North  America  v. 
Bonner,  Treasurer. 

1.  Pleadings — Legal  Conclusions. 

An  allegation  that  an  assessment  and  levy  of  a  tax  "  were  illegal  and 
void  in  law  and  wholly  unauthorized,"  is  but  an  expression  of  the 
pleader's  opinion,  and  insufficient  to  confer  jurisdiction  to  award 
injunctive  relief. 

2.  Equity— Remedy  at  Law. 

"Where  there  is  an  adequate  remedy  at  law  a  court  of  equity  will  not 
take  jurisdiction. 

8.  Injunction  in  Tax  Cases — Pleading. 

The  collection  of  a  tax  will  not  be  enjoined  in  any  case  where  it  is  not 
shown  that  the  injury  resulting  from  its  enforcement  would  be 
irreparable,  and  this  fact  must  distinctly  appear  by  issuable  aver- 
ments. 

Error  to  the  District  Court  of  Rio  Grande  County. 

Mr.  Charles  A.  Merriman,  Mr.  Wm.  M.  Magujre  and 
Mr.  H.  C.  Charpiot,  for  plaintiff  in  error. 

Mr.  Jesse  Stephenson,  for  defendant  in  eiTor. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  is  a  foreign  corporation  doing  business  in 
this  state,  with  established  agencies  and  agents  in  Rio  Grande 
county.  Defendant  in  error  was  the  county  treasurer  of 
such  county.  The  county  assessor  assessed  the  premiums 
collected  by  the  agents  of  plaintiff  during  the  year  1892  in 
such  county,  and  the  county  commissioners  levied  a  tax 
upon  such  assessment.  The  county  treasurer,  defendant,  de- 
Vol.  VII— 7 
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manded  payment  of  the  company,  and,  as  alleged  in  the  com- 
plaint, "notified"  the  plaintiff  "that  one  half  of  the  tax 
was  due  and  payable  and  must  be  paid  on  or  before  the  31st 
day  of  January,  1893." 

And  thereupon  plaintiff  filed  a  complaint  asking  an  injunc- 
tion to  restrain  the  defendant  from  collecting  the  tax.  In 
the  absence  of  the  district  judge,  the  application  was  made 
to  the  county  judge,  who,  on  the  28th  day  of  January,  1893, 
ordered  a  temporary  writ  of  injunction  to  issue  out  of  the 
district  court  as  provided  by  law. 

Counsel  for  defendant  filed  a  general  demurrer  to  the  com- 
plaint, which  was  sustained,  the  temporary  injunction  was 
dissolved  and  a  final  decree  dismissing  the  suit  entered. 

The  only  question  for  review  in  this  court  is  the  correct- 
ness of  the  judgment  sustaining  the  demurrer. 

The  judgment  of  the  district  court  must  be  affirmed. 
Tested  by  well  settled  rules  in  equity  practice,  the  complaint 
was  fatally  defective,  containing  no  allegation  to  warrant  the 
court  in  granting  injunctive  relief,  and  no  allegation  giving 
a  court  of  equity  jurisdiction.  A  short  analysis  of  the  com- 
plaint will  be  sufficient.  The  first  allegation  necessary  to 
be  noticed  is  the  one  to  which  reference  has  already  been 
made, — that  the  defendant  had  notified  the  plaintiff  that 
one  half  of  the  tax  was  due  and  must  be  paid  on  or  before 
the  3l8t  day  of  January,  1893.  Here  the  matter  rests; — no 
threat  to  proceed  to  collect  nor  any  action  whatever  taken 
to  enforce  collection.  The  time  had  not  expired  under  the 
notice.  From  all  that  appears,  the  officer  might,  at  the  ex- 
piration of  the  time  designated  in  the  notice,  have  abandoned 
all  attempt  at  collection.  Certainly  a  claim  for  money  alleged 
to  be  due  and  notice  that  it  must  be  paid  by  a  giveu  time  is, 
of  itself,  no  ground  for  equitable  relief. 

The  aid  of  a  court  of  equity  can  only  be  invoked  in  such 
eases,  if  at  all,  to  prevent  injuries  from  illegal  acts  and  pro- 
ceedings actually  existing,  or  impending, — threatened  pro- 
ceedings,— that  would  work  irreparable  injury  if  not  restrained 
by  injunction.     It  will  readily  be  seen  how  far  short  this  alle- 
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gation  was  of  what  was  required.  No  steps  to  collect  alleged, 
no  threats  to  proceed  to  collection,  and  not  even  a  fear  ex- 
pressed that  the  officer  would  proceed  to  collect.  In  the 
paragraph  it  is  alleged  that  the  assessment  and  levy  "  were 
illegal  and  void  in  law,  and  wholly  unauthorized,"  etc.  In 
what  respect,  or  why,  is  not  stated.  It  can  at  best  only  be 
regarded  as  the  expression  of  an  opinion  by  the  pleader,  and 
could  not  be  regarded  as  conclusive  by  a  court  without  in- 
vestigation. The  fact  stated  was  one  to  be  found  by  the 
court  from  facts  and  premises  stated.  His  conclusion  may 
have  been  correct,  yet,  of  itself,  it  could  not  confer  jurisdic- 
tion, nor  warrant  injunctive  relief. 

In  the  next  paragraph  it  is  alleged  that  the  plaintiff  had 
paid  all  legal  claims  for  taxes  for  the  year  1892,  and  had  a 
receipt.  This  was  only  the  expression  of  another  opinion  in 
keeping  with  the  former,  resting  upon  his  own  conclusion  as 
to  the  legality  of  the  tax  remaining  unpaid.  If  the  conclu- 
sion was  correct,  he  had,  in  the  receipt,  a  full  and  complete 
defense  at  law  to  any  proceeding  for  further  collections. 

The  only  other  allegation  to  be  noticed  is  the  following : 
"  That  in  case  said  defendant  as  treasurer  of  said  county  is 
permitted  to  collect  said  illegal  tax  of  and  from  the  said 
plaintiff  for  the  year  1892,  it  will  work  great  and  irreparable 
injury  to  the  said  plaintiff  by  reason  of  the  premises  afore- 
said." To  what  preceding  premises  we  are  referred,  that 
would  make  the  injury  irreparable,  we  are  at  a  loss  to  know. 

What  constitutes  "  irreparable  injury  "  is  well  marked  and 
defined  in  the  books.  By  the  term  is  meant  that  the  injury 
must  be  a  grievous  one,  a  material  one,  and  not  adequately 
reparable  in  damages.  Damages  are  called  " inadequate" 
when  those  which  can  be  obtained  at  law  are  not  such  as 
will  compensate  and  place  the  parties  in  the  position  in 
which  they  formerly  stood.  Kerr  on  Inj.,  *16, 17 ;  2  Story's 
Eq.  Jur.,  sec.  928 ;  Pinchin  v.  Railway,  5  D.  M.  &  G.  860 ; 
Earl  of  Ripon  v.  Hobart,  8  M.  &  K.  175  ;  Lancashire  R.  Co. 
v.  Hattersley,  8  Hare,  90;  Owen  v.  Fields  12  Allen,  457; 
Colwett  v.  Mays  Landing  Co.,  4  C.  E.  Green,  245. 
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No  principle  is  better  established  and  more  universally 
recognized  than  that  where  there  is  an  adequate  remedy  at 
law  there  is  no  ground  to  justify  the  interposition  of  courts 
of  equity. 

Authorities  upon  this  point  are  unnecessary.  But  see  2 
Story's  Eq.  Jur.,  sec.  928  and  note ;  2  Pomeroy's  Eq.  Jur., 
sec.  1338  and  note. 

In  equity  pleading  it  has  been  invariably  held  "  that  the 
mere  allegation  of  irreparable  injury  will  not  suffice  to  war- 
rant an  injunction,  but  the  facts  must  appear  on  which  the 
allegation  is  predicated  in  order  that  the  court  may  be  satis- 
fied as  to  the  nature  of  the  injury." 

In  High  on  Inj.,  sec.  34  and  note :  "  Nor  will  merely  argu- 
mentative allegations  or  inferences  from  the  facts  stated 
suffice  to  meet  the  requirements  of  the  rule."  McRenry  v. 
JewetU  90  N.  Y.  58. 

"  Not  the  complainant,  therefore,  but  the  court,  must  be 
satisfied  that  a  wrong  is  about  to  be  committed  which  will  be 
irreparable  in  its  nature  before  the  relief  will  be  allowed." 
1  High  on  Inj.,  sec.  35, 491 ;  Warfield  v.  Owens,  4  Gill  (Md.), 
364 ;   Qoodwiri  v.  Railway  Co.,  43  Conn.  491. 

So  much  as  to  the  general  principles  controlling  and  the 
requisites  of  pleading  necessary  to  confer  jurisdiction  upon 
a  court  of  equity  in  ordinary  cases.  In  cases  of  this  kind, 
where  it  is  sought  to  restrain  proper  officers  from  collecting 
taxes,  courts  of  equity  are  even  more  carefully  restricted  in 
the  granting  of  injunctions. 

In  Judge  Cooley's  valuable  work  upon  Taxation,  p.  760,  he 
says :  "  It  is  not  a  matter  of  right  that  a  party  should  have 
relief  in  equity  on  a  showing  of  illegality  in  tax  proceedings 
unless  he  can  show  in  addition  that  his  case  comes  under 
some  acknowledged  head  of  equity  jurisdiction.  The  mere 
fact  that  the  law  has  been  or  is  about  to  be  violated,  even 
when  the  violation  is  accompanied  with  a  threat  to  proceed 
against  the  party  to  enforce  an  unlawful  levy,  will  not  of 
itself  furnish  any  ground  for  equitable  interposition.  In 
ordinary  cases  a  party  must  find  his  remedy  in  the  courts  of 


1895  J  Insurance  Co.  v.  Bonner.  101 

law,  and  it  is  not  to  be  assumed  that  be  will  fail  to  find  one 
entirely  adequate  to  his  proper  relief ;"  and  the  proposition  is 
sustained  by  authorities  cited  in  a  footnote  from  nearly  every 
state,  and  from  the  federal  courts. 

Individual  suits  to  restrain  collection  of  taxes  are,  if  not 
prohibited,  discouraged,  and  it  is  held  that  all  persons  belong- 
ing to  the  same  class  should  join.  It  is  said  to  be  much 
better  that  the  individual  should  pay,  and  apply  for  the  re- 
funding of  the  money  with  interest  afterwards.  Cooley  on 
Tax.,  762,  and  note.  "Nor  will  the  collection  of  a  tax  be 
enjoined  in  any  case  where  it  is  not  shown  that  the  injury 
resulting  from  its  enforcement  would  be  irreparable,  and  this 
fact  must  distinctly  appear  by  issuable  averments."  1  High 
on  Inj.,  sec.  491 ;  Hitter  v.  Patch,  12  Cal.  298 ;  Coulson  v. 
Harris,  43  Miss.  728. 

It  is  also  said  :  "  And  where  the  tax  collector  and  his  sure- 
ties are  able  to  respond  in  damages,  there  being  no  averments 
of  irreparable  injury,  the  complaining  taxpayer  will  be  de- 
nied relief  by  injunction  against  the  collection  of  the  tax 
and  will  be  left  to  pursue  his  legal  remedy  for  the  trespass." 

In  Dows  v.  City  of  Chicago,  11  Wall.  108,  the  supreme 
court  of  the  United  States  held  that  a  suit  in  equity  would 
not  lie  to  restrain  the  collection  of  a  tax  on  the  sole  ground 
that  it  was  illegal,  and  said :  "  The  illegality  of  the  tax  and 
the  threatened  sale  of  the  shares  for  its  payment  constituted 
themselves  alone  no  such  ground  for  interposition.  There 
must  be  some  special  circumstances  attending  a  threat- 
ened injury  of  this  kind,  distinguishing  it  from  a  common 
trespass,  and  bringing  the  case  under  some  recognized 
head  of  equity  jurisdiction  before  the  preventive  remedy  of 
injunction  can  be  invoked.  *  *  *  It  must  appear  that  the 
enforcement  of  the  tax  would  lead  to  a  multiplicity  of  suits, 
or  produce  irreparable  injury,  or  where  the  property  is  real 
estate,  throw  a  cloud  upon  the  title  of  the  complainant,  before 
the  aid  of  a  court  of  equity  can  be  invoked ; "  and  declares 
such  rule  to  have  been  acted  upon  in  all  cases  except  those 
where  the  question  of  jurisdiction  was  either  not  raised  or 
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waived.  In  this  case  the  question  of  jurisdiction  was  raised 
by  the  demurrer.  The  allegations  of  the  complaint  were  not 
sufficient  to  confer  jurisdiction,  and  the  demurrer  was  prop- 
erly sustained.  Counsel  failing  or  refusing  to  amend,  the 
judgment  of  dismissal  was  proper  and  warranted.  The  judg- 
ment and  decree  of  the  district  court  must  be  affirmed. 

Affirmed. 


Spangler  v.  Sanborn. 


1.  Deed  of  Assignment — Record. 

The  title  to  property  assigned  for  the  benefit  of  creditors  does  not  vest 
in  the  assignee  until  the  deed  is  filed  for  record  in  the  proper  county; 
and,  as  in  other  cases,  the  title  may  be  defeated  by  that  of  a  subse- 
quent innocent  purchaser,  or  diminished  in  value  by  the  lien  of  a 
subsequent  innocent  incumbrancer. 

2.  Presumption  of  Assent  to  Deed  of  Assignment. 

The  legal  presumption  of  the  assent  of  creditors  to  a  general  assign- 
ment for  their  benefit  is  not  conclusive.  Any  act  of  positive  dis- 
sent will  overthrow  it 

8.  Record  of  Deed  not  Notice. 

The  record  of  a  deed  of  assignment  for  the  benefit  of  creditors  is  not 
constructive  notice  of  the  conveyance  of  land. 

Error  to  the  District  Court  of  Arapahoe  County. 

Messrs.  Cranston,  Pitkin  &  Moore,  for  plain  tiff  in  error. 

Mr.  H.  N.  Haynbs,  for  defendant  in  error. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

On  the  26th  day  of  December,  1890,  Hunter  &  West  made 
a  general  assignment  of  all  their  property,  joint  and  indi- 
vidual, by  deed,  to  Burton  D.  Sanborn,  in  trust  for  the  use 
and  benefit  of  all  their  creditors,  and  of  all  the  creditors  of 
each  of  them.  The  deed  was  filed  for  record  in  the  office  of 
the  clerk  and  recorder  of  Weld  county,  being  the  county 
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where  the  principal  place  of  business  of  the  assignors  was, 
on  December  27, 1890,  at  8  o'clock  A.  M.  The  assignment 
included  a  tract  of  land  in  Logan  county,  belonging  to  George 
H.  West,  one  of  the  assignors.  On  the  26th  day  of  Decem- 
ber, 1890,  Michael  Spangler  commenced  his  action  in  the 
district  court  of  Arapahoe  county  against  George  H.  West, 
upon  certain  promissory  notes,  executed  by  West,  and  trans- 
ferred to  Spangler,  and  procured  a  writ  of  attachment  to  be 
issued  in  the  cause,  which  was,  on  the  27th  day  of  December, 
1890,  at  8:30  o'clock  A.  m.,  duly  levied  upon  the  tract  of  land 
in  Logan  county  belonging  to  West.  At  the  time  of  the  levy 
no  notice  of  the  assignment  had  been  filed  with  the  clerk  and 
recorder  of  Logan  county. 

Sanborn  filed  this  petition  in  intervention  in  the  cause, 
setting  forth  the  assignment,  the  time  of  the  record  of  the 
deed,  and  the  levy  of  the  attachment,  with  the  time  when  it 
was  made,  and  praying  that  the  property  attached  be  ad- 
judged the  property  of  the  petitioner,  unaffected  by  the 
attachment  levy,  and  that  the  costs  occasioned  by  the  attach- 
ment be  taxed  to  the  plaintiff  in  the  cause.  The  answer  of 
the  plaintiff  to  the  petition  in  intervention  set  forth  the  facts 
of  the  commencement  of  his  action  and  the  levy  of  his  attach- 
ment, and  averred  that  at  the  time  of  the  levy  he  had  no 
notice  or  knowledge  of  the  execution  of  the  deed  of  assign- 
ment, or  of  its  record  in  Weld  county,  and  that  notice  of  the 
assignment  had  not  been  filed  with  the  clerk  and  recorder  of 
Logan  county,  and  prayed  the  dismissal  of  the  intervention. 
A  demurrer  to  the  answer  was  sustained,  and  it  was  adjudged 
that  the  property  described  in  the  petition  was  the  property 
of  Sanborn  as  assignee,  unincumbered  by  the  attachment. 
The  plaintiff  brings  error. 

In  this  state  assignments  for  the  benefit  of  creditors  are 
regulated  by  statute.  Session  Laws  1885,  p.  43.  The  dif- 
ference between  counsel  is  chiefly  concerning  the  meaning 
of  the  following  portions  of  the  act : 

"  Section  1.  Any  person  may  make  a  general  assignment 
of  all  his  property  for  the  benefit  of  his  creditors,  by  deed, 
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duly  acknowledged,  which,  when  filed  for  record  in  the  office 
of  the  clerk  and  recorder  of  the  county  where  the  assignor 
resides,  or,  if  a  non-resident,  where  his  principal  place  of 
business  is,  in  this  state,  shall  vest  in  the  assignee  the  title 
to  all  the  property,  real  and  personal,  of  the  assignor,  in 
trust,  for  the  use  and  benefit  of  such  creditors." 

"Sec.  4.  In  case  of  the  assignment  of  property  for  the 
benefit  of  all  the  creditors  of  the  assignor,  the  assent  of  the 
creditors  shall  be  presumed. " 

"  Sec.  6.  Where  real  property,  or  any  interest  therein,  is, 
by  such  deed,  conveyed  to  the  assignee,  the  assignee  shall 
forthwith  file  with  the  clerk  and  recorder  of  each  county 
where  the  real  estate  is  situated,  a  notice  of  the  assignment, 
containing  the  names  of  the  assignor  and  assignee,  the  date 
of  the  deed  of  assignment,  when  and  where  recorded,  and  a 
description  of  the  property  in  that  county  affected  thereby, 
and  the  same  shall  be  constructive  notice  to  a  purchaser  or 
incumbrancer  of  the  transfer  of  the  property  in  said  county, 
described  in  such  notice." 

According  to  the  construction  given  to  these  sections  in 
behalf  of  the  intervener,  the  instant  the  deed  was  filed  in 
the  office  of  the  recorder  of  Weld  county,  the  title  to  all  the 
assignor's  property,  wherever  situate,  vested  absolutely  in 
the  assignee ;  upon  the  filing  of  the  deed  the  assent  of  the 
creditors  to  the  assignment  was  conclusively  presumed  ;  and, 
having  assented  to  it,  they  were  concluded  by  it,  and  debarred 
from  independent  proceedings  to  subject  the  assigned  prop- 
erty to  the  payment  of  their  claims ;  they  could  not  become 
incumbrancers,  or  acquire  any  lien  or  security  upon  the  as- 
signed property  for  the  payment  of  their  individual  claims ; 
and  it  was  not  in  their  power  to  place  themselves  in  a  posi- 
tion where  the  term  u incumbrancer"  as  used  in  the  sixth  sec- 
tion could  have  any  reference  or  applicability  to  them. 

The  word  "  vest,"  as  used  in  the  first  section,  seems  to 
possess  a  significance  in  the  mind  of  counsel  which  we  do 
not  attach  to  it.  Ordinarily,  as  against  the  grantor,  title  is 
said  to  vest  in  the  grantee  upon  the  delivery  of  the  deed  to 
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him ;  but,  by  this  special  provision,  in  the  case  of  assign- 
ments for  the  benefit  of  creditors,  it  does  not  vest  until  the 
filing  of  the  deed  for  record  in  the  office  of  the  recorder  of 
the  proper  county.  The  intention  was  to  fix  the  time  when 
the  title  should  vest,  and  not  to  enlarge  the  meaning  of  the 
word.  In  other  cases  the  title  vested  by  the  deed  may  be 
defeated  by  that  of  a  subsequent  innocent  purchaser,  or 
diminished  in  value  by  the  lien  of  a  subsequent  innocent 
incumbrancer ;  and  there  is  nothing  in  the  language  of  the 
section  to  warrant  the  assumption  that  in  cases  of  assign- 
ment any  different  rule  should  obtain.  And  certainly  there 
is  no  need  of  perplexity  as  to  the  meaning  which  the  word 
"  vest "  was  intended  to  convey,  when  this  section  and  sec- 
tion 6  are  read  together. 

Neither  do  we  agree  with  counsel  in  the  effect  which  he 
gives  to  the  fourth  section.  That  section  is  simply  declara- 
tory of  preexisting  law.  Without  it  there  would  be  the  same 
presumption  of  the  assent  of  the  creditors.  But  the  pre- 
sumption would  not  be  conclusive.  Any  act  of  positive 
dissent  would  overthrow  it.  It  would  exist  merely  in  the 
absence  of  evidence  to  the  contrary.  The  property  might 
be  beyond  the  reach  of  attachment,  and  a  creditor  by  dis- 
senting might  deprive  himself  of  any  benefit  from  the  as^ 
signed  estate,  but  his  assent  would  not  be  compulsory. 
HaUey  v.  Whitney,  4  Mason,  206 ;  Tompkins  v.  Wheeler,  16 
Pet.  106 ;  Brevard  v.  Neely,  2  Sneed,  164  ;  Stewart  v.  Hall, 
8  B.  Monroe,  218 ;  Beifeld  v.  Martin,  4  Colo.  App.  578. 

Apparently  the  rule  is  not  altered  by  the  statute ;  but  we 
do  not  see  that  in  this  case  the  question  of  the  conclusiveness 
or  nonconclusiveness  of  the  presumption  is  important.  The 
real  question  is  whether,  as  to  the  plaintiff,  it  attached  at  all. 
Under  our  statute,  when  does  the  presumption  of  the  assent 
of  creditors  to  an  assignment  for  their  benefit  arise?  Gen- 
erally speaking,  the  term  "  assent "  implies  knowledge  of  some 
kind,  in  the  party  assenting,  of  that  to  which  he  assents.  A 
party  cannot  very  well  be  said  to  assent  to,  or  dissent  from, 
something  of  which  he  is  supposed  to  be  in  ignorance.    Sec- 
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tion  4  is  not  definite  upon  the  subject.  It  merely  declares 
that  in  cases  of  assignment  the  assent  shall  be  presumed. 
This  language  alone  does  not  enlighten  us ;  but  by  reading 
the  section  in  connection  with  section  7,  we  think  its  inter- 
pretation is  not  a  matter  of  difficulty.  The  latter  section 
makes  it  the  duty  of  the  assignee  forthwith  to  give  notice 
of  the  assignment  by  publication  in  some  newspaper  in  the 
county,  if  any,  and  if  none,  then  in  the  nearest  county  there- 
to, which  publication  shall  be  continued  four  weeks ;  and  pro- 
vides that  proof  of  the  notice  by  publication  shall  be  made 
by  the  affidavit  of  the  printer  or  publisher.  The  only  pro- 
vision in  the  law  for  notifying  creditors  of  the  fact  of  the 
assignment  is  contained  in  this  section.  It  is  mandatory  upon 
the  assignee,  and  particularly  specifies  the  manner  of  giving 
the  notice,  and  of  its  proof.  Section  1  does  not  make  the 
record  of  the  deed  of  assignment  constructive  notice  to  cred- 
itors, and  the  fact  that  notice  is  specifically  provided  for 
elsewhere  is  evidence  that  it  was  not  intended  to  be  such. 
Mr.  Burrill  says  that  the  object  of  giving  notice  of  the  assign- 
ment is,  among  other  things,  to  apprise  the  creditors  of  the 
transfer,  and  his  language  is  quoted  with  approval  by  the 
supreme  court  of  Indiana.  Burrill  on  Assignments  (6th 
ed.),  466 ;  Switzer  v.  Miller,  58  Ind.  561. 

We  have,  therefore,  in  section  7,  a  condition  upon  which 
the  presumption  of  assent  may  be  predicated.  The  published 
notice  of  the  assignment  may  never  fall  under  a  particular 
creditor's  observation,  and  he  may  therefore  be  without  actual 
information  of  the  fact ;  but  the  presumption  is  otherwise, 
and  upon  this  presumption  or  constructive  notice,  presump- 
tion of  assent  is  based.  It  was  obviously  impossible  that  the 
required  notice  should  have  been  given  between  the  time  of 
filing  the  deed  for  record  and  at  the  time  of  the  levy  of  the 
attachment ;  and  the  answer,  upon  whose  allegations  the  case 
must  at  present  be  determined,  avers  that  at  the  time  of  the 
levy  the  plaintiff  had  no  knowledge  or  notice  of  the  assign- 
ment. There  was  then,  on  his  part,  no  assent  in  fact,  and 
nothing  had  yet  been  done  from  which  the  law  would  pre- 


1895.]  Spangler  v.  Sanborn.  107 

sume  his  assent.  His  levy  upon  the  land  was  therefore  not 
attended  by  the  impediment  of  a  presumptive  assent,  and  was 
not  invalidated  by  anything  contained  in  section  4. 

It  remains  to  ascertain  in  what  manner,  if  at  all,  the  levy 
was  affected  by  the  terms  of  section  6.  The  assignee  is  re- 
quired by  this  section  forthwith  to  file  with  the  recorder  of 
each  county  in  which  the  real  estate  conveyed  is  situated  a 
notice  of  the  assignment,  containing,  among  other  things,  a 
description  of  the  land  in  such  county  affected  by  it;  and  it 
is  provided  that  this  notice,  when  so  filed,  shall  be  construct- 
ive notice  to  purchasers  and  incumbrancers  of  the  transfer 
of  the  property  in  that  county  described  in  the  notice.  This 
is  the  only  method  provided  by  the  law  for  affecting  persons 
who  might  otherwise  purchase  property  from  the  assignor,  or 
secure  themselves  upon  it  for  debts  owing  to  them  by  him, 
with  constructive  notice  that  the  property  had  been  conveyed ; 
and  the  notice  must  be  filed  in  each  county  in  which  land 
conveyed  is  situated.  This  would  include  the  county  in 
which  the  assignment  is  made,  and  the  deed  recorded,  if  the 
assignment  embraces  land  in  that  county.  From  these  special 
and  particular  provisions  it  would  seem  that  the  mere  record- 
ing of  the  deed  is  not  constructive  notice  of  the  conveyance 
of  land,  even  in  the  home  county.  As  to  all  matters  pertain- 
ing to  assignments,  the  statute  is  full  and  complete  within 
itself,  and  the  general  law  concerning  conveyances  has  no 
application.  In  order  that  purchasers  and  incumbrancers  may 
be  affected  with  notice,  other  than  actual  notice,  the  prescribed 
method  must  be  pursued ;  and  it  follows  that  in  the  absence  of 
the  statu tory  notice,  bona  fide  purchasers  and  incumbrancers 
will  be  protected.  Counsel  concedes  that  this  is  the  rule  in 
the  case  of  a  purchaser  or  mortgagee  who  parts  with  his 
money  in  good  faith,  relying  on  the  records  of  the  county 
where  the  land  is  situated ;  but  he  contends  that  it  is  not  the 
rule  in  the  case  of  prior  creditors,  and  gives  as  his  reason 
that  the  record  of  the  deed  of  assignment  is  constructive 
notice  to  them  of  the  execution  of  the  deed,  that  the  law  there- 
upon compels  their  assent,  and  that  by  their  assent  they  be- 
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come  parties  to  the  transaction.  But,  as  has  been  shown,  the 
record  of  the  deed  of  assignment  is  not  constructive  notice  ; 
and,  in  the  case  of  the  plaintiff,  the  condition  upon  which  the 
law  presumes — but  does  not  compel — the  assent  of  creditors 
had  no  existence.  The  words  "purchaser"  and  "incum- 
brancer "  are  used  without  qualification  of  any  kind ;  and, 
leaving  purchasers  out  of  the  discussion, — for  there  is  no  ques- 
tion of  purchase  in  the  case, — the  word  **  incumbrancer  "  is 
employed  in  the  section  in  its  broad  and  general  sense,  and 
embraces  every  class  of  incumbrancers  and  every  class  of  in- 
cumbrances. Alien  or  charge  upon  land,  which  binds  it  for 
the  payment  of  a  debt,  is  an  incumbrance,  and  the  holder  of 
the  lien  is  an  incumbrancer.  The  incumbrance  may  be  cre- 
ated by  contract,  or  it  may  be  acquired  in  pursuance  of  some 
statute.  The  lien  of  an  attaching  creditor  is  an  incumbrance 
equally  with  a  mortgage.  Kelsey  v.  Remer,  43  Conn.  129  ; 
Johnson  v.  Collins,  116  Mass.  392.  See,  also,  Nat.  Bank  v. 
Campbell,  2  Colo.  App.  271. 

The  plaintiff  having  caused  his  attachment  to  be  made 
without  notice,  actual  or  constructive,  of  the  assignment,  or 
of  the  conveyance  of  the  property  upon  which  he  levied,  his 
lien  is  entitled  to  precedence  over  the  deed,  and  the  demurrer 
to  the  answer  was  therefore  erroneously  sustained. 

The  judgment  will  be  reversed  and  remanded  with  leave 
to  the  intervenor  to  reply  to  the  plaintiff's  answer. 

Reversed. 


Posey  v.  The  Denver  National  Bank  of  Denver, 
Colorado. 

I.  Drafts,  Co^ditionai,  Authority  to  Draw. 

When  the  right  to  draw  is  conditioned  upon  the  performance  of  some 
act  or  the  existence  of  certain  facts,  a  draft  is  unauthorized  unless 
it  appears  that  the  act  has  been  performed  or  that  the  facts  exist. 
Such  conditions,  however,  must  be  clearly  expressed. 

2*  Same. 

The  letter  of  credit,  or  authority  to  make  a  draft,  should  define  the 
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conditions  upon  which  the  act  is  authorized  so  clearly  that  the 
purchaser  may  not  only  know  what  they  are,  but  may  be  able  for 
himself,  before  purchasing,  to  verify  their  existence.  Where  the 
conditions  are  definitely  stated  and  their  existence  or  nonexistence 
capable  of  ascertainment,  he  must  see  that  the  facts  justify  the* 
purchase,  or  he  buys  at  his  peril. 

8.  Same. 

Authority  to  draw  was  expressed  thus:  "If  you  are  still  there  and  need 
the  money  yet,  you  can  make  draft  on  me  for  $500,  and  I  will  pay 
it"  Held,  the  conditions  were  so  indefinitely  expressed  that,  under 
the  circumstances  of  this  case,  an  advancement  of  money  upon  the 
draft  was  warranted  and  the  drawee  liable. 

4.  Practice— Pleading. 

Denials  of  the  legal  effect  of  a  paper  set  up  in  the  complaint  are  unau- 
thorized and  may  be  stricken  out  on  motion. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  Charles  H.  Toll,  Mr.  Chas.  M.  Garwood  and 
Mr.  William  R.  Barbour,  for  appellant. 

Mr.  Stuart  D.  Walling,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court 

Appeal  from  a  judgment  of  the  county  court  of  Arapahoe 
county,  in  favor  of  the  Denver  National  Bank,  and  against 
Oliver  P.  Posey,  in  an  action  brought  by  the  bank  to  recover 
the  amount  of  a  certain  draft,  drawn  by  L.  A.  Dunham  upon 
Posey,  alleged  to  have  been  accepted  by  Posey,  and  cashed 
by  the  bank. 

On  the  17th  day  of  November,  1892,  Dunham  was  in  pos- 
session of  the  following  letter  written  to  him  by  Posey : 

"  Whitewater,  Wis.,  Oct.  31, 1892. 
"  Dear  Dunham : 

"  On  my  return  from  the  lake,  to-day,  where  I  have  been 
shooting,  I  found  your  letter  of  the  27th.  You  have,  no 
doubt,  gone  before  this  time ;  hence,  I  write  you  instead  of 
wiring,  as  requested. 

"  Of  course,  I  could  raise  a  small  amount  of  money  on  short 
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notice,  but  am  using  ray  banks  for  all  they  will  stand,  but  if 
you  are  still  there  and  need  the  money  yet,  you  can  make  draft 
on  me  for  $500,  and  I  will  pay  it.  I  am  very  sorry,  indeed, 
that  you  have  been  placed  in  such  an  embarrassing  position, 
and  ordinarily  I  could  help  you  out,  but  to-day  am  really 
hard  up  myself.  I  am  now  struggling  to  raise  $50,000  for 
the  smelter,  that  has  come  on  me  unexpectedly. 

"Yours  truly, 

"  O.  P.  Posey." 

On  that  day  (November  17th)  Dunham  exhibited  this  let- 
ter to  John  C.  Mitchell,  the  cashier  of  the  plaintiff,  and  re- 
quested the  plaintiff  to  advance  him  the  money  upon  a  draft 
to  be  made  by  him  upon  Posey,  in  pursuance  of  the  letter, 
and  upon  its  authority.  Mitchell,  as  cashier,  assented,  and 
a  draft  for  $500  was  accordingly  made,  payable  to  the  plain- 
tiff, which  thereupon  took  the  draft  and  paid  the  amount  to 
Dunham.  The  plaintiff  then  forwarded  the  draft  to  White- 
water, Wisconsin,  for  collection.  Posey  refused  to  honor  it, 
and  it  was  returned  unpaid  and  protested.  The  answer  of 
the  defendant  set  forth  two  defenses.  A  portion  of  the  first 
was  stricken  out  on  motion,  and  a  demurrer  was  sustained 
to  the  second.  The  following  is  what  was  stricken  out  of 
the  first  defense : 

"  The  defendant  Oliver  P.  Posey,  answering  the  complaint 
herein,  admits  that  on  the  31st  day  of  October,  1892,  he 
wrote  the  letter  of  which  a  copy  is  set  up  in  the  amendment 
to  said  complaint,  but  denies  that  he  thereby  or  otherwise 
authorized  the  said  defendant  Dunham  to  draw  or  make 
draft  upon  him  for  $500  or  any  other  sum,  and  denies  that 
he  promised  or  agreed  to  pay  any  draft  upon  him  by  said 
Dunham  for  $500,  or  any  other  sum  except  as  hereinafter 
stated,  and  under  the  conditions  hereinafter  set  forth.  He 
denies  that  he  accepted  the  draft  mentioned  in  the  complaint, 
or  any  draft  Denies  that  he  agreed  to  accept  any  draft 
except  as  hereinafter  set  forth  and  subject  to  the  conditions 
hereinafter  mentioned. 
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"  This  defendant  further  denies  that  the  draft  mentioned  in 
the  complaint  was  made,  executed  or  delivered  in  pursuance 
of  said  letter  of  this  defendant,  of  which  a  copy  is  set  up  in 
the  complaint  or  in  pursuance  of  any  authority,  direction, 
acceptance  or  agreement  to  accept  such  draft  or  any  drafts, 
but  avers,  on  the  contrary,  that  such  draft  was  drawn  in 
direct  contravention  and  disregard  of  the  conditions  imposed 
by  said  letter  of  this  defendant,  of  which  a  copy  is  set  up  in 
the  amendment  to  said  complaint." 

The  second  defense  is  as  follows : 

"  And,  further  answering  said  complaint  as  amended,  this 
defendant  avers  that  on  or  about  the  27th  day  of  October, 
1892,  the  defendant  Dunham  was  in  the  city  of  Chicago,  in 
the  state  of  Illinois,  and  that  on  or  about  said  day  said  de- 
fendant Dunham,  by  his  letter  of  that  date,  dated  at  said  city 
of  Chicago  and  directed  to  this  defendant,  represented  to  this 
defendant  that  he  was  in  great  need  of  money  for  certain 
purposes  specified  in  his  said  letter,  and,  among  others,  for 
the  purpose  of  enabling  him  to  pay  certain  indebtedness 
incurred  by  him  in  said  city  of  Chicago,  for  board  and  lodg- 
iug  and  other  purposes,  and  that  without  the  payment  of  such 
indebtedness  he  would  be  unable  to  depart  from  said  city  of 
Chicago,  and  go  to  the  city  of  Denver,  Colo. ;  that  it  was 
important  to  him  that  he  should  at  that  time  be  enabled  to 
go  from  said  city  of  Chicago  to  the  city  of  Denver,  and  that 
if  he  were  enabled  to  go  to  said  city  of  Denver  he  would  not 
need  money  from  this  defendant,  but  would  be  able  to  obtain 
in  the  city  of  Denver  such  sums  as  he  might  require  to  use 
at  said  city  of  Denver,  and  in  said  letter  said  Dunham  re- 
quested this  defendant  to  authorize  a  draft  to  be  drawn  by 
said  Dunham  upon  this  defendant  for  money  to  be  used  for 
said  purposes.  And  this  defendant  further  shows  that  upon 
the  said  representations  of  said  Dunham  and  induced  thereby, 
and  after  receiving  said  Dunham's  said  letter  dated  as  afore- 
said, at  said  city  of  Chicago,  on  the  27th  day  of  October, 
1892,  he  wrote  to  said  Dunham  the  letter  set  up  in  the  amend- 
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ment  to  the  complaint  herein,  and  sent  the  same  to  the  said 
Dunham  at  the  said  city  of  Chicago. 

"  This  defendant  further  avers  that  he  never  agreed  or  in- 
tended to  agree  to  accept  or  pay  any  draft  of  said  Dunham 
except  a  draft  drawn  from  Chicago  for  the  purpose  of  ena- 
bling said  Dunham  to  procure  funds  to  enable  him  to  leave  said 
city  of  Chicago  and  go  to  the  city  of  Denver  aforesaid,  and 
that  there  never  was  any  consideration  for  any  acceptance 
by  this  defendant  or  for  any  agreement  by  this  defendant  to 
accept  or  pay  any  other  draft  than  one  drawn  from  said  city 
of  Chicago,  for  said  last  named  purposes,  and  that  at  the  time 
said  letters  were  written  and  said  draft  drawn,  and  at  the 
time  of  its  presentation  this  defendant  had  no  funds  of  said 
Dunham  in  his  hands. 

"  And  this  defendant  further  avers  that  said  draft  mentioned 
in  the  complaint  was  drawn  by  the  defendant  Dunham,  at 
the  city  of  Denver,  and  that  at  the  time  it  was  so  drawn  said 
Dunham  had,  recently  and  since,  to  wit,  the  7th  day  of  No- 
vember, 1892,  arrived  in  the  city  of  Denver  from  said  city 
of  Chicago,  and  that  at  the  time  of  the  drawing  of  said  draft 
the  plaintiff  had  full  notice  and  knowledge  of  the  fact  that 
said  Dunham  had,  subsequent  to  the  time  when  this  defend- 
ant's said  letter  was  written,  and  subsequent  to  about  the 
7th  day  of  November,  1892,  arrived  in  the  city  of  Denver 
from  the  city  of  Chicago  aforesaid.  And  this  defendant 
further  avers  that  said  plaintiff  never  made  any  inquiry  of 
or  investigation  through  either  said  Dunham  or  this  defend- 
ant as  to  the  nature,  extent,  conditions,  duration  or  continu- 
ing existence  of  said  Dunham's  authority  to  draw  upon  this 
defendant. 

"And  this  defendant  further  shows  that  at  the  time  said 
draft  was  drawn,  as  set  forth  in  the  complaint,  all  authority 
of  said  Dunham  to  draw  upon  this  defendant  had  expired, 
and  that  said  draft  was  drawn  long  after  the  expiration  of  a 
reasonable  and  proper  time  after  any  authority  to  draw  any 
draft  upon  this  defendant  had  been  given  to  said  Dunham. 
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44  Wherefore,  this  defendant  prays  that  the  complaint  be  dis- 
missed as  to  him,  with  costs." 

The  cause  then  went  to  trial,  and,  upon  the  evidence,  the 
plaintiff  had  judgment.  A  number  of  errors  are  alleged,  but 
the  only  ones  which  are  important  relate  to  the  rulings  of 
the  court  upon  the  motion  and  demurrer,  and  its  refusal  to 
give  instructions  requested  by  the  defendant. 

The  principal  question  in  the  case  arises  upon  the  letter 
from  the  defendant  to  Dunham.  It  contains  a  promise  to 
pay  Dunham's  draft  for  $600 ;  but  the  promise  is  coupled 
with  conditions,  and  it  is  in  these  conditions  that  the  main 
difficulty  is  found.  The  industry  of  counsel  has  brought  to 
our  notice  a  large  number  of  decisions  upon  the  questions 
regarded  as  controlling  in  the  case ;  but  the  principle  which 
they  elaborate  is  well  understood,  and  it  will  be  unnecessary 
to  subject  them  to  analysis.  It  is  stated  generally  that 
where  the  right  to  draw  is  conditioned  upon  the  performance 
of  some  act,  or  the  existence  of  certain  facts,  it  must  appear 
that  the  act  has  been  performed  or  that  the  facts  exist. 
Daniel  on  Negotiable  Instruments,  sec.  551 ;  Bank  v.  Reck- 
nageU  109  N.  Y.  482.  But  if  a  party  desires  to  limit  his 
acceptance  by  conditions,  they  must  be  fully  and  intelligibly 
expressed.  United  States  v.  Bank  of  the  Metropolis,  15  Pet. 
377  ;  Coffman  v.  Campbell,  87  111.  98. 

The  letter  of  credit,  or  authority  to  make  the  draft,  should 
define  the  conditions  upon  which  the  act  is  authorized  so 
clearly  that  the  purchaser  may  not  only  understand  what 
they  are,  but  may  be  able  for  himself,  before  purchasing,  to 
verify  their  existence ;  but  where  the  conditions  are  defi- 
nitely stated,  and  their  existence  or  nonexistence  capable  of 
ascertainment,  he  must  see  that  the  facts  justify  the  pur- 
chase, or  he  buys  at  his  peril. 

The  authority  to  draw,  in  this  case,  was  certainly  condi- 
tional. The  language  is:  44If  you  are  still  there  and  need  the 
money  yet,  you  can  make  draft  on  me,"  etc.  It  was  plainly 
the  intention  that  if  Duuham  should  not  be  "  there,"  or 
should  not  need  the  money  "  yet,"  no  draft  should  be  made ; 
Vol.  VII— 8 
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and  if  at  the  time  Dunham  drew  upon  Posey  the  conditions 
did  not  exist,  as  between  the  drawer  and  the  drawee  the 
draft  was  worthless ;  but  this  would  not  enable  the  defend- 
ant to  escape  liability  to  the  bank,  if  it  was,  nevertheless, 
upon  the  face  of  the  paper,  and  the  apparent  facts,  war- 
ranted in  paying  the  money  to  Dunham.  Whetllier  it  was  or 
not  depends  in  a  considerable  degree  upon  the  nature  of  the 
conditions  themselves,  and  the  form  in  which  they  were 
expressed.  These  conditions  have  this  peculiarity,  that  the 
facts  upon  which  their  existence  or  nonexistence  might  be 
determined  were  not  discoverable  by  ordinary  methods. 
Whether  Dunham  in  fact  needed  the  money  or  not  was  some- 
thing which  the  bank  could  not  very  well  know,  and  which 
it  had  not  very  ready  means  of  ascertaining.  A  man  who 
requires  money  to  escape  starvation  "  needs  "  it,  and  a  man 
who  requires  it  in  the  conduct  of  his  business  also  "  needs  "  it ; 
and  whether  he  needs  it  or  not  is  a  question  which  cannot  be 
satisfactorily  determined  for  him  by  another.  The  bank 
necessarily  had  to  rely  on  Dunham's  representation  upon  the 
subject,  and  the  exhibition  of  the  letter,  and  making  of  the 
draft  for  the  amount  expressed,  was,  we  think,  a  sufficient 
representation.  It  was  also  a  condition  of  the  authority 
that  Dunham  should  be  "  there."  Used  alone,  "there"  is  a 
word  of  very  uncertain  meaning.  It  must  in  some  way  be 
confined  as  to  locality  before  it  conveys  any  definite  idea. 
In  this  instance  it  was  hardly  susceptible  of  definition,  except 
by  association  with  the  place  where  the  authority  was  exhib- 
ited. Upon  the  production  of  the  letter  at  the  plaintiffs 
bank  in  Denver,  unless  it  had  some  knowledge  upon  the  sub- 
ject other  than  that  imparted  by  the  letter,  it  had  the  right 
to  assume  that  Denver  was  the  place  intended  by  the  word, — 
that  the  letter  was  directed  to  Denver,  and  received  in 
Denver.  Dunham  probably  knew  what  the  letter  meant, 
and  therefore  knew  whether,  when  he  made  this  draft,  he 
was  acting  within  the  authority  given ;  but  there  was  noth- 
ing upon  the  face  of  the  letter  to  apprise  the  bank  that  Dun- 
ham could  cot  rightfully  do  as  he  did.     The  facts  below  the 


1895.]  Posey  v.  Denver  Nat.  Bank.  115 

surface  might  exonerate  Posey  from  liability,  if  the  question 
were  between  him  and  Dunham ;  but  the  bank  had  nothing 
to  rely  on  but  appearances.  Posey  was  responsible  for  the 
appearances.  Prima  facie,  they  justified  the  bank  in  advanc- 
ing the  money,  and  Dunham's  private  knowledge  that  his 
authority  was  at  an  end  is  without  avail  as  against  it. 

There  is  another  principle,  however,  upon  which  this  con- 
troversy may  be  decided,  and  which  was  not  involved  in  any 
of  the  cases  to  which  we  have  been  referred.  The  whole  tenor 
of  the  letter,  the  very  character  of  the  conditions  themselves, 
and  the  implication  naturally,  if  not  necessarily,  arising  from 
the  language  employed,  would,  we  think,  be  ample  justifi- 
cation to  any  one  who,  without  other  knowledge  of  the  facts, 
might  advance  his  money  upon  the  draft,  in  reliance  upon 
the  defendant's  promise  to  refund  it ;  and  this  proposition 
we  shall  now  proceed  to  consider. 

We  quite  agree  with  counsel  that  it  is  apparent  from  the 
letter  that  the  permission  to  draw  was  intended  merely  as  a 
favor  to  Dunham,  and  grew  out  of  the  willingness  of  the 
defendant  to  aid  him,  without  being  under  any  legal  obliga- 
tion to  do  so.  We  find  in  this  letter  a  desire  on  the  part  of 
the  defendant  to  assist  Dunham,  even  at  a  greater  or  less 
sacrifice  of  his  own  convenience,  and  a  confidence  in  Dun- 
ham that  the  authority  given  would  not  be  abused.  He 
authorized  Dunham  to  draw  upon  certain  expressed  condi- 
tions, but  from  their  character  and  language  it  is  evident 
that  he  trusted  to  Dunham  himself  to  keep  within  their 
limits.  By  that  letter  he  virtually  said  to  any  person  to 
whom  it  might  be  presented  that  Dunham  was,  in  his  esti- 
mation, a  man  of  honor,  who  would  not  make  use  of  the 
authority  given,  except  in  accordance  with  its  terms.  By 
trusting  Dunham  himself,  he  invited  others  to  trust  him ; 
and  if  the  confidence  in  the  man  which  he  exhibited  begot 
a  like  confidence  in  the  bank,  thus  inducing  it  to  advance 
the  money  for  which  Dunham  was  authorized  to  draw,  upon 
what  principle  can  it  be  said  that  the  bank  and  not  the  de- 
fendant shall  be  the  loser?    The  plaintiff  was  warranted  in 
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relying  upon  the  implied  assurance  of  the  trustworthiness  of 
Dunham,  and  therefore  cannot  be  charged  with  want  of  dili- 
gence in  not  inquiring  further.  There  is  nothing  on  the 
face  of  the  letter  to  indicate  that  his  authority  had  expired 
when  he  obtained  the  money.  We  caunot  see  that  the  in- 
terval between  the  time  of  the  probable  receipt  of  the  letter 
and  November  17th  was  calculated  to  excite  suspicion.  It 
was  not  necessarily  sufficient  in  extent  to  exhaust  the  mean- 
ing of  the  indefinite  word  uyet."  Indeed,  if  it  attracted 
attention  at  all,  it  could  readily  and  very  naturally  be  ac- 
counted for,  in  perfect  harmony  with  the  sentiment  pervad- 
ing the  letter,  by  a  conscientious  desire  on  Dunham's  part  to 
postpone  the  making  of  the  draft  until  necessity  compelled 
it.  The  defendant  gave  the  plaintiff  the  right  to  believe 
that  Dunham  would  not  act  at  the  wrong  place  or  the  wrong 
time.  If  Dunham  did  in  fact  abuse  his  authority,  and  prac- 
tice an  imposition,  it  was  the  defendant  who  made  the  im- 
position possible,  and,  as  between  him  and  the  plaintiff,  he 
should  bear  the  loss. 

The  portion  of  the  first  defense  which  was  stricken  out 
consisted  of  denials  of  the  legal  effect  of  the  letter.  They 
were  not  denials  of  allegations  of  fact,  but  tendered  issues 
of  law.  They  involved  no  question  which  could  be  submitted 
to  a  jury,  and,  in  the  form  of  an  answer,  were  not  authorized 
by  the  code.  The  motion  to  strike  was  properly  made  and 
sustained.  The  second  defense  set  forth  the  facte  and  cir- 
cumstances under  which  the  letter  was  written,  the  repre- 
sentations which  induced  the  plaintiff  to  authorize  Dunham 
to  draw  upon  him,  and,  generally,  the  understanding  between 
the  two,  in  pursuance  of  which,  and  not  otherwise,  the  draft 
should  be  made;  but  it  nowhere  averred  that  the  plaintiff  had 
any  knowledge  of  any  alleged  fact,  circumstances  or  under- 
standing, connected  with  the  authority.  The  nearest  ap- 
proach to  such  an  allegation  is  the  statement  that  the  plaintiff 
had  full  notice  and  knowledge  of  the  fact  that  Dunham,  sub- 
sequent to  the  time  when  the  defendant's  letter  was  written, 
and  subsequent  to  about  the  7th  day  of  November,  arrived 
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in  the  city  of  Denver  from  the  city  of  Chicago ;  but  this 
falls  considerably  short  of  charging  knowledge  or  notice 
upon  the  plaintiff  of  any  fact  nullifying  the  authority  in 
Dunham's  possession.  It  is  entirely  consistent  with  the 
supposition  that  Dunham  wrote  his  letter  to  the  defendant 
from  Denver  before  going  to  Chicago,  and  received  the  de- 
fendant's answer  in  Denver  after  his  return.  Even  if  the 
knowledge  alleged  might  be  sufficient,  under  other  circum- 
stances, to  suggest  inquiry,  yet  the  tone  of  the  defendant's 
letter,  the  close  personal  relations  between  him  and  Dunham 
which  it  indicated,  and  his  confidence  in  Dunham,  which  is 
unmistakably  apparent,  would  have  the  natural  effect  of 
suppressing  mistrust,  so  that  the  thought  of  inquiring  would 
not  occur.  In  our  judgment  the  court  correctly  held  this 
defense  insufficient. 

The  instructions  given  to  the  jury  were  in  harmony  with 
the  views  which  we  have  expressed,  and  must  therefore  be 
approved.  The  instructions  requested  by  the  defendant, 
except  in  so  far  as  they  were  covered  by  those  given,  were 
framed  upon  his  theory  of  the  law  applicable*  to  the  case, 
and  were  based  upon  legal  propositions  which  we  believe  to 
be  untenable. 

The  record  appears  to  be  free  from  error,  and  the  judg- 
ment must  be  affirmed. 

Affirmed. 


Child  et  al.  v.  Whitman  bt  al. 

1.  Water  Rights,  Cohteyxsck  op. 

An  Interest  in  an  irrigation  ditch  is  property  which  may  be  transferred, 
subject  to  the  same  limitations  and  restrictions  which  attend  a 
conveyance  of  real  property. 

2.  Sams. 

A  conveyance  of  land  without  mention  of  a  water  right  cannot  be  taken 
to  transfer  an  interest  in  a  ditch,  although  the  water  carried  may 
have  been  used  upon  the  land.  A  technical  transfer  is  essential  to 
vest  title  to  the  water. 
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8.  Same— Review  op  Decbee — Limitation. 

Parties  to  a  proceeding  for  an  adjudication  under  the  irrigation  acts 
who  deBire  to  obtain,  under  the  statute,  a  review  or  modification  of 
the  decree,  must  proceed  within  two  years  from  the  entry  thereof. 

Appeal  from  the  District  Court  of  Huerfano  County. 

Messrs.  Lipscomb  &  Hodges,  for  appellants. 

No  appearance  for  appellees. 

Btssell,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  direct  proceeding  initiated  by  Whitman  and 
Mott,  the  appellees,  to  amend  a  decree  which  had  been 
entered  in  September,  1888,  on  a  petition  filed  by  them  under 
the  irrigation  act  to  obtain  an  adjudication  of  the  rights  and 
priorities  in  what  is  known  as  the  "  Hickland  Ditch,"  which 
took  its  water  from  Apache  creek  in  Huerfano  county, 
Colorado.  Child  and  Bradley  were  parties  to  the  suit  of 
1888,  and  adjudged  owners  of  the  entire  ditch,  and  entitled 
to  priority  in  the  use  of  the  waters  it  earned.  The  present 
record  does  not  advise  us  as  to  the  extent  and  scope  of  that 
litigation.  In  this  action  the  appellees  attacked  the  decree, 
claimed  a  half  ownership  and  sought  to  obtain  an  amend- 
ment of  the  judgment  and  a  decree  establishing  their  title  to 
this  interest.  The  present  proceeding  was  begun  in  1893, 
and  summons  was  served  on  the  defendants  July  7th.  At 
what  date  the  complaint  was  filed  does  not  appear,  though 
it  was  verified  in  June,  and  possibly  may  have  been  filed  in 
that  month.  The  complaint  was  demurred  to  because  of 
the  insufficiency  of  its  statement,  but  for  some  reason  the 
demurrer  was  abandoned  and  the  matter  proceeded  to  a 
hearing.  Both  parties  were  represented  by  counsel,  who 
stipulated  the  matter  might  proceed  regardless  of  any  objec- 
tions concerning  the  form  of  the  notice,  the  publication  of 
the  time  of  hearing,  or  any  defects  or  omissions  in  the  form 
of  the  pleadings. 
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Undei  this  stipulation  the  case  was  heard  by  a  referee. 
He  found  the  petitioners  entitled  to  an  interest  in  the  ditch. 
The  report  was  ultimately  confirmed,  and  a  decree  entered 
confirming  the  petitioners'  interest.  The  only  evidence  which 
they  produced  concerning  iheir  title  was  what  tended  to 
show  the  grant  of  a  permission  or  license  from  the  original 
locator,  Alexander  Hickland,  and  his  successor  in  interest, 
John  Hickland,  to  one  Doze.  After  Doze  had  used  it  for 
some  time  he  attempted  by  parol  to  transfer  the  same 
license  to  one  Turse,  and  the  appellees  claim  to  derive  their 
title  from  these  antecedent  licensees.  They  offered  no  evi- 
dence of  any  transfer  or  deed  conveying  the  interest  other 
than  a  deed  to  the  laud  on  which  the  water  had  been  used. 
The  conveyance  contained  no  reference  to  the  ditch,  nor 
were  there  any  apt  words  of  alienation  in  it. 

It  is  difficult  to  apprehend  the  foundation  of  the  judgment. 
It  is  well  established  that  an  interest  in  a  ditch  is  property 
which  may  be  transferred  or  conveyed  subject  to  the  same 
limitations  and  restrictions  which  attend  a  conveyance  of  real 
property.  A  conveyance  of  land  without  mention  of  a  water 
right  cannot  be  taken  to  transfer  an  interest  in  a  ditch,  al- 
though the  water  carried  ma)'  have  been  used  upon  the  land. 
In  this  state  it  is  regarded  as  an  independent  right,  which  may 
be  the  subject  of  sale  and  conveyance,  but  a  technical  trans- 
fer is  essential  to  vest  in  the  transferee  a  title  to  the  water. 
Burnham  et  al.  v.  Freeman,  11  Colo.  601 ;  Striokler  v.  City  of 
Colo.  Springs^lQ  Colo. 61;  Bloom  v.  West,  3 Colo.  App.  212; 
Smith  v.  (THara,  43  Cal.  371 ;  Hayes  v.  Fine,  91  Cal.  391. 

There  was  thus  a  complete  failure  to  prove  a  title. 
Whether  they  are  possessed  of  evidence  which  would  enable 
them  to  make  the  necessary  proof  is  not  clear.  We  are  only 
able  to  say  no  such  legal  proof  was  offered. 

There  is  another  equally  insuperable  difficulty.  The  present 
proceeding  was  neither  an  equitable  nor  a  legal  one  to  estab- 
lish the  appellees'  title.  It  was  a  proceeding  under  the  irri- 
gation statute  to  amend  a  decree  which  had  been  entered  on 
a  petition  filed  under  it.     It  must  be  sustained,  if  at  all,  by 
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virtue  of  some  provision  of  the  act  Under  section  1788  of 
the  General  Statutes  of  1883,  authority  is  conferred  on  the 
district  court  or  a  judge  thereof  to  permit  a  reargument  or 
a  review  of  such  an  adjudication  either  with  or  without  evi- 
dence on  certain  conditions  and  subject  to  a  specific  limitation. 
That  section  is  the  only  one  which  grants  authority  to  the 
district  court  to  review  a  decree  which  it  may  have  entered 
under  the  act,  and  this  authority  is  subject  to  the  expressed 
limitations.  According  to  the  terms  of  the  section,  this  right 
of  review  or  reargument  is  specifically  limited  to  a  period  of 
two  years  after  the  entry  of  the  original  decree.  Parties  who 
have  initiated  proceedings  under  the  act  or  who  may  have 
been  brought  in  as  parties,  whereby  their  interests  have  been 
settled  and  adjudicated,  must  proceed  within  that  time  if 
they  are  aggrieved  by  the  judgment  and  seek  to  modify  it 
under  this  authority.     Nichols  t/.  Mcintosh^  19  Colo.  22. 

We  do  not  attempt  to  adjudge  what  rights  or  remedies  are 
open  to  persons  who  are  parties  to  these  proceedings  other 
than  those  which  are  enumerated  in  the  act.  The  consider- 
ation of  any  other  question  is  wholly  unessential  to  our  con- 
clusions. We  decide  that  where  persons  are  parties  to  such 
proceedings,  and  they  desire  to  obtain  a  modification  of  the 
decree,  and  for  that  purpose  avail  themselves  of  the  right 
conferred  by  the  act,  they  must  bring  themselves  within  its 
provisions  to  obtain  relief  in  this  manner.  The  present  peti- 
tion was  not  filed  until  nearly,  if  not  quite,  four  years  after 
the  entry  of  the  original  judgment,  and  consequently  the 
court  had  no  power  to  amend  it  in  this  proceeding.  Having 
permitted  the  decree  to  stand  for  more  than  two  years,  the 
petitioners  were  remediless. 

The  court  erred  in  entering  its  decree,  and  the  judgment 
must  be  reversed  and  remanded,  with  directions  to  the  court 
below  to  enter  a  judgment  dismissing  the  petition. 

Reversed. 
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The  Denver  and  Rio  Grande  Railroad  Company  v. 

McComas.  -T~T*i 

JL6    468 
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1.  Railroads — Care  and  Diligence  Required.  32i  800[ 
As  between  a  railroad  company  and  its  trainmen,  it  is  bound  to  use  ordi-        7     121 

nary  care  and  reasonable  prudence  to  provide  a  safe  roadway  as  well       333  282 
as  sufficient  machinery. 

2.  Same. 

A  brakeman  on  a  railroad  assumes  the  ordinary  hazards  which  attend 
the  employment. 

3.  Same — Burden  of  Proof — Accident. 

Proof  of  the  happening  of  an  accident  on  a  railroad  in  which  an  em- 
ploy^ was  injured  does  not  sustain  the  burden  which  is  upon  him 
to  show  that  negligence  on  part  of  the  company  which  is  prerequi- 
site to  a  recovery. 

Appeal  from  the  District  Court  of  Chaffee  County. 

Messrs.  Wolcott  &  Vaile  and  Mr.  C.  S.  Libby,  for  ap- 
pellant 

Mr.  Lee  Champion  and  Mr.  E.  F.  Richardson,  for  ap- 
pellee. 

Bissell,  J.,  delivered  the  opinion  of  the  court 

It  is  quite  impossible  to  determine  from  the  record  whether 
our  conclusion  will  enforce  the  fair  measure  of  duty  which 
the  master  owes  to  the  servant,  or  permit  the  company  to 
escape  the  liability  which  such  obligation  would  justly  impose. 
The  failure  to  establish  what  is  prerequisite  to  a  recovery 
in  this  class  of  cases  must  reverse  the  judgment. 

In  May,  1891,  the  Denver  and  Rio  Grande  Company  was 
operating  its  trains  on  that  portion  of  the  road  which  extends 
from  Salida  to  Buena  Vista.  A  few  miles  from  Salida  the 
road,  in  following  the  course  of  the  Arkansas  river,  enters  what 
is  known  as  "  Brown's  Cafion,"  which  is  characterized,  like  all 
other  gorges  along  that  river,  by  rocky  and  precipitous  bluffs, 
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which  are  a  constant  menace  to  the  safety  of  railway  travel. 
The  gorge  is  narrow,  the  roadbed  confined  and  subject  to 
slides  and  rock  falls,  which  endanger  the  safety  of  trains. 
Some  two  or  three  months  prior  to  the  accident  the  road  had 
broadened  its  gauge  from  the  narrow  to  the  standard,  and  in 
doing  this  work  had  blasted  some  sections  of  the  cafion  to  fur- 
nish space  for  the  roadbed.  At  a  point  about  twelve  miles  from 
Salida  was  a  place  known  by  the  name  of  "  Jackson ?s  Curve," 
near  Arena.  At  this  point  the  rocks  were  precipitous  and 
rugged,  and  at  the  exact  place  of  the  accident  seemed  to  be 
some  thirty  or  forty  feet  high,  and  from  thence  sloped  gradually 
to  the  top  of  the  mountain.  When  the  blasting  was  done,  the 
contractor  sloped  the  bluff  at  the  rate  of  about  one  in  four,  to 
provide  as  well  as  might  be  for  the  safety  of  trains.  Wher- 
ever such  work  was  done,  the  contractor  went  over  the  sur- 
face of  the  mountain,  removed  all  loose  formations  and 
projecting  rocks  to  prevent  accidents.  The  road  had  been 
running  for  some  two  or  three  months  after  the  widening  of 
the  gauge.  On  the  day  named  a  rock  fell  upon  the  track,  the 
engine  ran  into  it,  and  McComas,  who  was  a  brakeman  on  the 
train,  was  quite  severely  hurt.  McComas  was  what  is  known 
as  a  "  front  brakeman,"  and  rode  in  the  engine  on  a  board  seat 
placed  from  the  fireman's  seat  across  to  the  boiler,  whereby 
he  faced  the  train  and  kept  watch  over  his  section  of  it  while 
the  train  was  in  motion.  Brakemen  of  this  class  are  barred 
from  the  caboose  on  the  rear  of  the  train,  and  there  is  no  other 
place  where  they  can  ride  between  stations  in  most  seasons 
of  the  year.  The  rock  which  fell  on  the  track  seems  to  have 
been  something  like  a  cube,  and  of  three  or  four  feet  either 
way  in  dimensions.  The  engine  was  derailed  and  McComas 
went  over  with  it.  Some  other  facts  will  be  stated  respect- 
ing this  rock,  but  those  matters  will  be  reserved  for  the  later 
discussion. 

The  general  rules  which  determine  the  care  and  responsi- 
bilities and  rights  and  privileges  as  between  master  and  ser- 
vant are  tolerably  well  understood.  There  will  be  no  effort 
to  formulate  or  express  this  law  with  an  exactitude  which 
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will  make  it  applicable  to  all  cases  of  this  description  or  to 
future  controversies.  The  danger  of  attempting  this  thing 
is  well  understood.  The  course  of  judicial  history  is  marked 
as  with  milestones  by  the  lamentable  failures  which  usually 
characterize  the  efforts  of  judges  who  strive  to  express  in 
rules  and  by  definitions  the  principles  which  must  control 
particular  phases  of  legal  controversies.  The  intellectual 
perception  and  ability  to  grasp  principles  and  foresee  the 
exceptions  and  the  limits  to  a  particular  doctrine  are  given 
to  none.  Nothing  is  attainable  but  relative  accuracy.  Safe 
appliances  and  a  safe  way  must  be  provided.  Railroad  com- 
panies are  bound  to  use  ordinary  care  and  reasonable  pru- 
dence to  provide  a  safe  roadway  as  well  as  sufficient 
machinery.  The  employ^  cannot  by  a  lack  of  watchful 
ness  and  care  be  unduly  exposed  to  risks  in  this  particu 
lar.  Of  course,  the  care  is  measured  by  the  danger  which 
attends  the  service,  though  the  employe*  is  assumed  to  take 
the  ordinary  hazards  which  are  incident  to  a  dangerous 
employment.  Colo.  Central  B.  R.  Co.  v.  Ogden,  3  Colo. 
499 ;  Murray  v.  D.  £  B.  G.  B.  Co.,  11  Colo.  124 ;  Wilson  v. 
The  Denver,  S.  P.  £  Pac.  B.  B.  Co.,  7  Colo.  101 ;  Burlington 
$  Colo.  B.  B.  Co.  v.  Liehe,  17  Colo.  280. 

These  rules  are  very  simple,  and  in  the  present  case  their 
application  is  without  the  slightest  difficulty.  To  entitle 
the  plaintiff  to  recover,  he  was  bound  to  show  that  the  Rail- 
road Company  was  negligent  in  providing  a  safe  way.  It 
must  be  conceded  negligence  was  not  established  by  proof 
of  the  accident.  The  happening  of  an  accident  does  not 
establish  negligence  as  against  the  company  and  in  favor  of 
the  employ^,  whatever  the  rule  may  be  in  actions  brought 
by  injured  passengers.  It  was  not  one  of  those  peculiar 
accidents  concerning  which  the  Railroad  Company  has  special 
knowledge,  and  where  the  burden  of  proof  might  be  shifted 
when  the  evidence  once  established  the  occurrence.  The 
continued  operation  of  the  railroad  for  several  months  after 
the  gauge  had  been  widened  fairly  demonstrated  the  use  of 
ordinary  care  and  prudence  in  its  construction  and  in  the 
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precautions  taken  to  make  the  way  safe.  The  impossibility 
to  prevent  the  occasional  falling  of  rocks  is  well  understood. 
Railroads  cannot  be  so  constructed  through  mountainous 
countries,  along  the  course  of  streams,  in  rocky  gorges,  as  to 
be  absolutely  safe.  The  only  thing  which  a  company  can  do 
is  to  supervise  the  construction,  see  that  there  are  no  loose 
rocks  in  its  immediate  vicinity,  and  remove  everything  liable 
to  fall.  They  are  bound  to  adopt  a  careful  system  of  inspec- 
tion, through  section  gangs  and  track  walkers,  and  exercise  a 
careful  and  watchful  supervision  of  the  way.  The  plaintiff 
proved  the  general  circumstances  of  the  accident  and  offered 
testimony  tending  to  show  the  size  of  the  rock,  its  presence 
on  the  track,  and  indicated  as  near  as  might  be  the  place 
from  which  the  rock  came.  He  showed  the  widening  of  the 
gauge  and  the  blasting.  The  jury  were  then  left  to  infer 
the  company  was  negligent  and  careless  in  providing  a  safe 
way.  The  rock  was  three  to  four  feet  in  dimensions  in 
every  direction,  and  a  hole  was  said  to  be  visible  on  the  bluff, 
some  twelve  or  fifteen  feet  from  the  roadbed,  about  the  size 
of  the  rock.  Nobody  saw  the  rock  fall,  nor  was  there  any 
satisfactory  evidence  produced  to  establish  the  place  from 
which  it  came.  Nobody  took  the  trouble  to  go  up  and 
examine  the  hole,  or  make  any  measurements  of  it,  or  any 
examination  wherefrom  they  could  testify  concerning  the 
probable  condition  and  situation  of  the  rock  prior  to  the 
time  it  fell  on  the  track.  By  some  of  the  witnesses  the  hole 
was  said  to  be  about  the  size  of  the  rock ;  by  others  it  was 
said  to  be  about  fifteen  inches  deep,  although  these  same 
witnesses  said  it  looked  as  though  the  rock  came  from  it. 
Manifestly,  if  the  hole  had  been  examined  and  measured,  it 
would  have  been  a  relatively  easy  matter  to  determine  with 
reasonable  certainty  whether  the  rock  came  from  that  hole 
or  from  further  up  the  mountain. 

This  was  a  very  important  matter  in  its  bearing  on  the 
question  of  the  negligence  of  the  company.  The  witness 
who  testified  to  the  depth  of  the  hole  was  evidently  unable 
to  speak  with  any  sort  of  accuracy  about  it.     He  only  ex- 
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auiined  it  from  the  level  of  the  track,  and  manifestly  would 
be  unable  to  tell  whether  the  hole  was  originally  fifteen 
inches  deep  or  had  lost  some  of  its  depth  by  the  settling  of 
loose  dirt  and  debris  after  the  rock  fell.  There  was  no  evi- 
dence to  show  the  rock  projected  from  the  face  of  the  bluff, 
which  would  have  been  a  matter  of  observation  if  it  had  pro- 
jected twenty  to  thirty  inches.  It  is  thus  apparent  the  only 
thing  which  the  plaintiff  did  was  to  show  there  was  a  rock 
on  the  track  and  a  hole  in  the  bluff  from  which  it  might 
come.  All  these  things  might  easily  be  true,  and  yet  the 
company  be  guilty  of  no  negligence  in  providing  a  safe  way. 
When  the  work  of  widening  the  bed  was  done,  if  the  surface 
of  the  bluff  was  carefully  examined,  and  nothing  loose  was 
left  along  its  face,  and  if  from  time  to  time  thereafter  the 
roadway  was  inspected  by  the  section  gang  and  track  walkers, 
and  no  evidences  were  discovered  of  loose  rock,  the  company 
discharged  its  duty  to  its  employes  in  respect  to  this  matter. 
The  defendant  moved  for  a  nonsuit  on  the  conclusion  of  the 
plaintiffs  case.  The  nonsuit  should  have  been  granted. 
The  plaintiff  wholly  failed  to  establish  the  negligence  which 
fastened  a  liability  on  the  company.  The  court  denied  the 
motion,  however,  and  the  defendant  went  on  with  his  case. 
The  plaintiff's  case  was  not  aided  by  the  defendant's  testi- 
mony. On  the  contrary,  the  company  offered  very  substan- 
tial proof  of  care  in  looking  after  the  roadway  and  in  the 
examination  and  inspection  of  its  various  parts.  The  con- 
tractor who  widened  the  way,  and  the  section  foreman  under 
whose  special  direction  that  section  of  the  road  was  placed, 
were  produced,  and  gave  abundant  testimony  as  to  the  care 
which  the  company  took  in  supervising  the  condition  of  the 
road.  Track  walkers  were  employed,  who  went  over  that 
section  shortly  prior  to  the  falling  of  the  rock,  and  the  fore- 
man and  his  assistant  went  over  it  constantly  and  took  all 
reasonable  precautions  to  prevent  such  accidents.  This  state- 
ment very  clearly  demonstrates  both  the  failure  of  the  plain- 
tiff to  prove  the  company  was  negligent  and  the  successful 
effort  of  the  company  to  establish  the  use  of  the  requisite 
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care  in  the  management  and  maintenance  of  a  dangerous 
portion  of  their  road.  We  are  therefore  compelled  to  con- 
clude the  company  was  not  shown  to  be  negligent,  and,  with- 
out further  proof  in  this  important  and  material  direction, 
the  plaintiff  cannot  recover. 

The  motion  for  a  new  trial  was  well  based.  The  judg- 
ment should  have  been  set  aside  and  another  hearing  ordered. 

There  are  some  other  errors  discussed  in  the  briefs  of 
counsel  which  might  necessitate  some  consideration  and  argu- 
ment if  the  case  had  not  gone  off  on  this  fundamental  error. 
They  are  not  likely  to  occur  in  the  succeeding  trial  and  will 
be  left  unnoticed. 

The  judgment  will  be  set  aside  and  the  case  reversed  and 
remanded. 

Reversed. 


lls,        Stratton  v.  The  Union  Pacific  Railroad  Company. 

1.  Evidence— Quantum  op  Pboof — Railroad  Fires. 
The  evidence  required  to  establish  the  fact  that  a  fire  was  caused  by 

the  operation  of  a  railroad  must  be  direct  and  connect  the  fire  with 
such  operation,  or  the  circumstances  must  be  such  as  to  preclude 
all  probability  of  the  fire  having  originated  in  any  other  way. 

2.  Practice— Nonsuit. 
It  is  not  only  the  privilege  but  the  duty  of  the  court  to  enter  a  nonsuit 

where  the  evidence  does  not  warrant  a  verdict  for  the  plaintiff. 

Appeal  from  the  District  Court  of  Logan  County. 

Messrs.  Allen  &  Webster,  for  appellant. 

Messrs.  Teller,  Orahood  &  Morgan,  for  appellee. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

Appellant  brought  suit  against  the  Railway  Company  for 
damages  sustained  by  him  personally,  and  as  assignee  of  sup- 
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posed  claims  for  damages  sustained  by  others,  by  fire  alleged 
to  have  been  set  out  from  an  engine  of  the  defendant.  The 
suit  was  brought  in  the  county  court;  a  trial  had,  resulting 
in  a  judgment  for  the  plaintiff ;  the  case  was  taken  to  the 
district  court,  a  trial  entered  upon;  at  the  close  of  plaintiff's 
testimony  defendant  moved  for  a  nonsuit,  which  was  sus- 
tained, and  an  appeal  prosecuted  to  this  court. 

The  only  question  presented  is  whether  the  court  erred  in 
ordering  a  nonsuit.  The  testimony  showed  that  April  1st 
a  fire  started  in  the  vicinity  of  the  railway  track,  very  near 
to  it,  very  shortly  after  the  passing  of  an  engine,  and  was 
stated  to  have  been  communicated  from  the  engine;  that 
the  fire  was  driven  easterly  by  a  comparatively  strong  wind, 
the  burned  tract  widening  as  the  fire  progressed.  In  the  lan- 
guage of  one  witness,  "  it  burnt  over  a  funnel  shaped  strip 
containing  about  60  acres,  the  fire  was  then  supposed  to  have 
been  extinguished."     A  witness  stated  the  case  as  follows : 

"  At  that  time  the  fire  had  jumped  the  Sterling  ditch  and 
the  butts  of  an  alfalfa  stack  were  still  burning.  These  stack 
bottoms  were  probably  25  or  30  rods  further  south  of  the 
burnt  strip,  ninety  feet  by  his  measurement  from  the  end  of 
the  burnt  strip.  This  stack  bottom  consisted  of  the  bottom 
of  the  hay  stack  and  probably  had  some  manure  in  it.  Had 
experience  with  prairie  fires ;  knew  that  dung  dropped  by 
cattle  would  burn,  that  this  was  a  dry  time  of  year,  that  this 
beaten  down  stack  had  manure  in  it,  and  that  manure  would 
burn  for  some  time.  Saw  fire  there  and  smoke  for  perhaps 
five  days  after ;  was  within  25  rods  from  it.  Saw  the  fire  of 
the  6th  of  April  after  it  started  some  twelve  or  fifteen  min- 
utes when  he  overtook  it.  He  rode  to  it  on  horseback.  The 
country  was  level  and  he  saw  no  one  there ;  nor  did  he  see 
any  one  leave.  This  new  burnt  district  was  funnel  shaped 
and  the  apex  was  rather  to  the  west  of  the  center  of  the 
burnt  hay  stack.  This  was  the  same  fire  that  burnt  over  the 
Stratton,  Winch  and  Young  place."  *  *  *  Another  wit- 
ness testified  that  the  fire  was  extinguished  about  60  or  70 
rods  from  the  railway.     Subsequently,  on  the  6th  of  April,  a 
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fire  broke  out,  the  apex  of  which  u  was  rather  to  the  west  of 
the  center  of  the  burnt  haystack.  This  was  the  same  fire 
that  burnt  over  the  Stratton,  Winch  and  Young  places." 

As  near  as  I  can  arrive  at  it,  the  theory  of  the  case  was 
that  the  fire  supposed  to  have  been  set  out  by  the  engine 
and  to  have  been  extinguished  on  April  1st  had  been  com- 
municated to  the  stack  bottom  and  manure,  where  the  wit- 
ness testified  he  "  saw  fire  there  and  smoke  for  perhaps  five 
days  after,"  and,  after  smoldering  and  burning  for  that  length 
of  time,  it  was  communicated  to  the  grass,  and  that  the  fire 
of  April  6th  that  caused  damage  had  its  origin  at  that  point 
and  in  that  way.  Such  origin  was  not  shown  by  any  evi- 
dence whatever ;  appears  to  have  been  entirely  suppositions, 
and  inferred  from  the  facts.  Admitting  that  the  fire  of  the 
1st  was  set  by  the  engine,  the  connection  between  the  two 
was  not  established  by  any  competent  testimony,  and  the 
supposed  result  veiy  remote  from  the  alleged  cause.  In 
cases  of  this  character,  there  must  be  either  direct  proof  con- 
necting the  fire  with  the  engine  or  the  circumstances  must 
be  such  as  to  preclude  all  probability  of  the  fire  having  orig- 
inated in  any  other  way.  Such  was  not  the  character  of 
proof  adduced  to  establish  liability  of  the  defendant.  Sup- 
position and  inference  will  not  supply  the  place  of  competent 
proof.  That  the  smoldering  stack  bottom  was  the  origin 
of  the  subsequent  fire  is  not  satisfactorily  established.  It  is 
based  entirely  upon  the  fact  that  the  apex  of  the  new  burnt 
district  "  was  rather  to  the  west  of  the  center  of  the  burnt 
hay  stack."  How  far  is  not  stated,  but  at  some  distance  is 
inferable  from  the  evidence  of  the  witness, — "  that  he  had 
seen  the  wind  roll  manure,  and  that  the  wind  rolling  it 
would  not  put  it  out."  That  the  fire  may  have  caught  in 
the  supposed  manner  is  possible,  perhaps  probable,  but  the 
evidence  does  not  establish  the  fact.  It  may  have  been  inten- 
tionally set  out,  or  the  result  of  carelessness,  or,  in  fact,  origi- 
nated in  any  of  the  many  various  ways  that  destructive  fires 
orginate. 

The  supreme  court  and  this  court  have  had  the  statute 
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under  which  this  action  was  brought  under  consideration ; 
this  court  several  times. 

In  Denver,  T.  ft  G.  R.  R.  Co.  v.  De  Graff,  2  Colo.  App.  45, 
and  in  2).  ft  R.  G.  R.  R.  Co.  v.  Morton,  3  Colo.  App.  155,  the 
requisite  amount  of  proof  necessary  to  enable  a  plaintiff  to 
recover  was  clearly  and  explicitly  stated,  and  this  court  has 
seen  no  reason  for  modifying  what  was  then  announced,  or 
receding  from  the  position  taken  in  those  cases,  and  they  are 
conclusive  in  this.  The  judgment  of  the  court  in  ordering 
a  nonsuit  must  be  sustained.  It  is  not  only  the  privilege 
but  the  duty  of  the  court  to  nonsuit  where  the  evidence  does 
not  warrant  a  verdict  for  the  plaintiff.  Tripp  v.  Fiske,  4 
Colo.  24 ;  XJ.P.  Railway  v.  Sternberg,  13  Colo.  141 ;  Sullivan 
v.  Cheysolite  Co.,  21  Fed.  Rep.  892 ;  Sternbergh  v.  Iron  Co., 
156  Pa.  St.  34. 


Judgment  affirmed. 


Affirmed. 


The  First  National  Bank  of  Longmont  v.  Hastings 

ET  AL. 

Corporation  Stock — Transfer — Notice. 

Stock  mast  be  transferred  on  the  books  of  the  company  within  the  time 
prescribed  by  statute  in  order  to  pass  title.  Notice  to  an  attaching 
creditor  of  an  assignment  and  delivery  of  the  certificates  by  the 
debtor  to  one  who  has  neglected  to  procure  a  transfer  on  the  com- 
pany's books  within  statutory  time  does  not  affect  his  right  to  hold 
them  under  his  writ 

Appeal  from  the  District  Court  of  Boulder  County. 

Mr.  B.  L.  Carr  and  Mr.  F.  P.  Seoor,  for  appellant. 

Mr.  H.  M.  Minor  and  Mr.  J.  T.  Atwood,  for  appellees. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

On  the  9th  day  of  April,  1892,  the  First  National  Bank 
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of  Longmont  commenced  its  action  against  Lewis  H.  Dick- 
son  and  J.  B.  Wheatley  to  recover  the  amount  of  an  indebt- 
edness alleged  to  be  due  it  from  them.  A  writ  of  attachment 
was  issued  in  the  cause,  which  was  executed  by  levy  upon 
five  and  one  fourth  shares  of  the  stock  of  The  Oligarchy 
Ditch  Company  and  six  shares  of  the  stock  of  The  Oligarchy 
Extension  Ditch  Company,  all  of  this  stock  standing  upon 
the  books  of  the  companies  in  the  name  of  the  defendant 
Dickson.  The.  attachment  was  made  in  the  statutory  man- 
ner, by  delivering  a  copy  of  the  writ  to  the  secretary  of  each 
company,  and  receiving  from  him  a  certificate  of  the  number 
of  shares  in  Dickson's  name  upon  his  company's  books.  On 
the  9th  day  of  May,  1892,  Vernon  P.  Hastings  and  Jennie  A. 
Hastings  filed  their  petition  in  intervention  in  the  cause, 
alleging  that  they  were  the  owners  of  the  stock  attached,  and 
that  the  plaintiff  knew  they  were  such  owners  before  causing 
the  writ  to  be  levied,  and  praying  appropriate  relief.  The 
plaintiff  answered  that  in  May,  1891,  Dickson  assigned  and 
delivered  the  stock  in  question  to  the  intervenors,  but  that 
they  had  not,  prior  to  the  institution  of  the  suit  and  levy  of 
the  attachment,  caused  the  stock  to  be  transferred  on  the 
books  of  the  companies  issuing  it,  or  taken  any  steps  to  pro- 
cure its  transfer.  The  allegation  in  the  petition  of  the 
plaintiff's  knowledge  of  the  ownership  of  the  stock  by  the 
intervenors  was  not  denied.  The  replication  was  that  the 
stock  was  purchased  by  the  intervenors  from  Dickson,  and 
assigned  and  delivered  to  them  by  him,  on  the  22d  day  of 
June,  1891,  and  that  he  at  the  same  time  gave  them  a  written 
order  upon  the  secretary  directing  him  to  enter  the  proper 
transfer.  The  same  person  appears  to  have  been  secretary 
of  both  companies.  It  is  also  averred  that  the  petitioners 
on  the  same  day  presented  the  order  to  the  secretary,  in- 
formed him  Jbhat  they  had  purchased  the  stock  and  were  its 
owners,  and  requested  him  to  transfer  it  on  the  books  of  the 
companies,  but  he  refused  to  do  so,  alleging,  as  his  reason, 
that  there  was  an  assessment  against  the  stock,  and  that  the 
by-laws  of  the  companies  forbade  a  transfer  until  the  assess' 
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ment  was  paid.  On  motion  of  the  plaintiff,  judgment  was 
entered  upon  these  pleadings  in  its  favor,  and  against  the 
intervenors.  The  latter  appealed  to  this  court,  where  the 
judgment  was  reversed,  and  the  cause  remanded  for  a  trial 
of  the  issues  of  fact.  Hastings  v.  Bank  of  Longmont^  4  Colo. 
App.  419.  In  accordance  with  our  decision,  a  trial  of  the 
cause  was  had,  resulting  in  a  judgment  in  favor  of  the  inter- 
venors, upon  a  verdict  that  they  were  entitled  to  the  pos- 
session of  the  stock,  and  that  its  value  was  $1,125.  From 
this  judgment  the  plaintiff  appeals. 

There  is  a  singular  disagreement  between  the  admissions 
of  the  plead ings  and  the  evidence  in  the  case.  The  answer 
to  the  petition  in  intervention  alleges  that  all  of  the  stock  in 
controversy  was  assigned  and  delivered  by  Dickson  to  the 
intervenors  in  May,  1891.  The  replication  avers  the  assign- 
ment and  delivery  to  have  been  made  on  the  22d  day  of  June, 
1891.  Dickson's  order  upon  the  secretary  is  dated  June  22, 
1891,  and  the  testimony  of  Vernon  P.  Hastings,  one  of  the 
intervenors,  was  that  it  was  written  on  the  day  of  its  date, 
and  that  on  that  day,  and  immediately  after  receiving  it,  he 
demanded  the  transfer  of  the  stock.  While  the  answer  and 
replication  differ  as  to  the  date  of  the  assignment,  they  both 
agree  that  at  the  time  when  Hastings  said  he  presented  the 
order  to  the  secretary,  and  requested  the  transfer,  all  of  this 
stock  had  been  assigned  and  delivered  to  the  intervenors. 
But,  notwithstanding  this  condition  of  the  pleadings,  the 
intervenors  introduced  in  evidence  the  several  certificates  of 
the  stock  in  dispute.  There  were  three  of  these  certificates, 
all  issued  to  Dickson,  and  assigned  by  him  to  the  intervenors. 
One  certificate,  for  three  and  one  fourth  shares  of  the  stock 
of  The  Oligarchy  Ditch  Company,  was  issued  on  the  18th  day 
of  March,  1891 ;  one,  for  two  shares  of  stock  in  the  same 
company,  was  issued  on  the  9th  day  of  July,  1891 ;  and  one, 
for  six  shares  of  the  stock  of  The  Oligarchy  Extension  Ditch 
Company,  was  issued  on  the  9th  day  of  July,  1891.  The  date 
of  the  assignment  qi  the  two-share  certificate  was  July  10, 
1891.     The  others  were  assigned  in  blank.     Mr.  Hastings, 
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hi  the  course  of  his  testimony,  stated  that  he  received  all 
these  certificates  at  the  time  the  assignments  were  written, 
and  that  they  were  written  on  the  10th  day  of  July,  1891. 
The  transaction  concerning  the  certificates  was  had  with  this 
witness,  Vernon  P.  Hastings,  who  was  the  only  one  of  the 
intervenors  who  testified,  and  was  the  only  witness  who  tes- 
tified upon  the  subject  of  the  certificates  and  their  assign- 
ment. It  conclusively  appears  from  the  evidence  that,  at  the 
time  he  demanded  the  transfer  of  stock,  two  of  the  certificates 
were  not  in  existence  at  all,  and  the  intervenors  had  no  title 
of  any  kind  in  the  other. 

The  following  is  a  copy  of  Dickson's  order : 

"Longmont,  Colo.,  June  22, 1891. 
"Secretaby  Oligarchy  Ditch  Company: — 

"Please  transfer  to  Vernon  P.Hastings  and  Jennie  A. 
Hastings,  16  shares  of  Oligarchy  ditch  stock,  and  all  my 
interest  in  the  Oligarchy  Extension  Ditch  and  reservoir. 

"  L.  H.  Dickson.^ 

It  will  be  seen  that  this  order  did  not  request  the  transfer 
of  the  specific  stock  in  controversy.  It  seems,  from  the  evi- 
dence, to  have  been  given  in  pursuance  of  some  agreement 
or  understanding  between  Dickson  and  the  intervenors, 
which  was  regarded  by  the  parties  as  amounting  to  a  pur- 
chase of  ditch  stock ;  but  it  could  have  no  reference  to  the 
shares  represented  by  two  of  these  certificates,  because  they 
had  not  yet  been  issued,  and  it  was  inoperative  as  to  those 
represented  by  the  other,  even  if  the  intention  was  to  include 
them,  because  Dickson  had  not,  at  the  time,  madftany  transfer 
of  his  title  in  them  to  the  intervenors. 

For  the  purpose  of  showing  a  transfer  to  the  intervenors 
of  title  to  ditch  stock,  they  introduced  in  evidence,  against 
the  plaintiffs  objection,  a  deed  executed  to  them  by  Dickson 
on  May  1, 1891,  conveying  to  them  a  certain  tract  of  land, 
and  all  the  water  rights  in  any  way  pertaining  or  belonging 
to  the  land.  The  deed  was  improperly  received.  Water 
rights  belonging  to  land,  and  stock  in  a  ditch  corporation, 
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are  two  essentially  different  kinds  of  property.  A  real  es- 
tate owner  may  have  the  right  to  water  for  the  purpose  of 
irrigating  his  land  without  owning  any  ditch  stock ;  and  a 
stockholder  in  a  ditch  company  may  be  without  right  to 
water  for  irrigation,  or  without  land  to  irrigate.  Water 
rights  for  irrigation  are  regarded  as  real  property,  and  shares 
of  stock  in  a  corporation  are  personal  property.  The  deed 
conveyed  all  rights  in  water  pertaining  to  the  land  described, 
for  the  purpose  of  its  irrigation,  but  it  no  more  conveyed  the 
grantor's  water  stock  than  it  conveyed  his  horses. 

As  the  interveners  disregarded  the  admissions  of  the 
pleadings  concerning  the  assignment  and  delivery  of  the 
stock,  and  introduced  evidence  upon  the  subject,  they  are 
bound  by  their  evidence,  which  is  conclusive  that  the  de- 
mand of  transfer,  averred  and  testified  to,  did  not  and  could 
not  apply  to  the  greater  portion  of  the  stock  in  question, 
and  that  as  to  the  residue  it  was  nugatory.  No  steps  were 
ever  taken,  after  the  assignment  and  delivery  of  the  stock 
to  the  intervenors,  to  procure  its  transfer  upon  the  books  of 
the  corporation,  and  there  is  therefore  no  question  of  dili- 
gence in  the  case. 

It  only  remains  for  us  to  consider  how  the  interveners' 
rights  in  this  proceeding  are  affected  by  the  plaintiff's  knowl- 
edge of  the  fact  that  the  stock  had  been  purchased  by,  and 
assigned  to,  them.  Knowledge  in  the  plaintiff  of  their  title 
is  admitted  by  the  pleadings,  and  the  evidence  tends  to  show 
that  it  received  notice  of  the  assignment,  after  it  was  made, 
and  prior  to  the  attachment  levy.  The  trial  court  was  of 
the  opinion  that  a  sale  and  delivery  of  certificates  of  stock 
in  an  incorporated  ditch  company,  without  transfer  upon  its 
books,  was  good  between  the  parties  to  the  transaction,  and 
as  to  all  others  having  notice  thereof,  and  so  instructed  the 
jury.  In  the  absence  of  any  statute  upon  the  subject,  the 
instruction  would  not  be  subject  to  criticism.  But  our  stat- 
ute provides  that  no  transfer  of  stock  shall  be  valid  for  any 
purpose,  except  to  render  the  person  to  whom  it  shall  be 
transferred  liable  for  the  debts  of  the  company,  unless  it 
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shall  have  been  entered  in  the  proper  book  of  the  company 
within  sixty  days  from  the  date  of  the  transfer,  by  an  entry 
showing  to  and  from  whom  transferred.  This  provision 
applies  to  all  corporations,  except  railroad  and  telegraph 
companies.     General  Statutes,  sec.  269. 

There  is  not  much  room  for  construction  of  this  language. 
The  assignment  of  stock  certificates  vests  in  the  assignee  an 
inchoate  title,  which  for  sixty  days  has  the  effect  of  a  com- 
plete title ;  but  unless  within  that  time  it  is  perfected  by  the 
entry  of  the  transfer  upon  the  books  of  the  company,  it  ex- 
pires, and  the  transfer  becomes  invalid;  the  title  of  the  as- 
signor has  not  been  divested,  and  the  stock  is  subject  to 
attachment  at  the  suit  of  his  creditors.  See  Conway  t>.  John, 
14  Colo.  30. 

But  the  statute  ought  not  to  be  so  construed  as  to  require 
an  impossibility,  or  hold  an  assignee  who  has,  without  avail, 
made  every  effort  within  his  power  to  procure  a  transfer 
upon  the  books  in  accordance  with  the  law,  responsible  for 
his  failure,  especially  as  against  one  acquainted  with  the 
facts.  Such  is  the  view  taken  by  the  supreme  court  in 
Weber  v.  Bulloch,  19  Colo.  214.  In  that  case  Mr.  Justice 
Goddard,  speaking  for  the  court,  said: 

"  Shares  of  stock  are  liable  to  attachment  and  are  the  sub- 
jects of  sale,  delivery  of  possession  being  essential  to  a  com- 
plete transfer  of  title,  as  in  the  sale  of  other  personal  property. 
The  evident  intent  and  purpose  of  the  statute  is  to  guard 
against  the  fraudulent  or  secret  disposition  of  stock  by  mak- 
ing it  the  duty  of  the  holders  thereof  to  procure  a  transfer 
upon  the  books  of  the  company,  and  thus  furnish  record  evi- 
dence of  their  title  and  possession ;  and  a  vendee  or  assignee 
of  stock,  who  ignores  or  willfully  disregards  the  requirements 
of  the  statute  by  neglecting  to  have  the  same  transferred 
upon  the  books  of  the  company,  may  suffer  the  penalty  of 
having  the  stock  subjected  to  the  payment  of  his  vendor's 
debts.  But,  upon  the  same  principle  that  the  retention  of 
the  possession  of  chattels  by  a  vendor  may  be  explained  by 
showing  that  a  delivery  was  impossible,  thereby  rebutting 
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any  inference  of  fraud,  the  failure  to  have  the  transfer  of  the 
stock  made  upon  the  books  of  the  company  may  be  shown  to 
be  without  fault  on  the  vendee's  part,  and  that  such  failure 
occurred  notwithstanding  his  honest  but  ineffectual  effort  to 
comply  with  the  requirement  of  the  statute.  Notwithstand- 
ing a  compliance  with  the  requirement  of  the  statute  is  essen- 
tial to  a  transfer  of  the  legal  title  to  the  stock,  as  held  in  the 
Conway-John  Case,  non  constat,  that  courts  of  equity  will  not 
protect  such  title  or  equitable  right  as  the  assignee  of  the  cer- 
tificate may  have  when  the  question  lies  between  such  assignee 
and  the  attaching  creditor  of  his  assignor  as  to  which  has  the 
better  title,  when  it  appears  that  the  assignment  is  prior  in 
time  to  the  attachment  and  made  in  good  faith  and  upon  a 
valuable  consideration,  and  where  the  assignee  has  done  all 
in  his  power  to  comply  with  the  requirements  of  the  statute, 
and  is  prevented  from  obtaining  such  transfer  as  the  law  re- 
quires by  the  fault  of  others,  and  not  from  any  neglect  on  his 

The  foregoing  exposition  of  the  law  is  binding  upon  us, 
and  is,  moreover,  in  entire  accord  with  our  own  views  upon 
the  subject.  It  will  be  seen  that  while  it  is  held  that  the 
want  of  proper  transfer  will  be  excused  where  diligent  effort 
has  been  ineffectually  made  to  procure  it,  and  the  failure  is 
not  the  result  of  any  fault  or  neglect  of  the  holder  of  the 
stock,  yet  it  is  also  held  that  he  must  do  what  is  in  his  power 
to  secure  compliance  with  the  statute.  He  cannot  safely 
ignore  or  disregard  its  requirements.  His  duty  in  the  prem- 
ises is  clear,  and  if  he  voluntarily  neglects  it,  he  is  not  in  a 
position  to  complain  when  the  statutory  provision  making 
his  title  invalid  is  invoked  against  hiin.  It  follows  that  the 
instruction  was  erroneous. 

The  plaintiff,  having  knowledge  of  the  original  assignment, 
is  presumed  to  have  had  knowledge  of  what  subsequently 
occurred  in  relation  to  the  stock.  If  the  want  of  transfer 
upon  the  books  was  the  fault  of  the  companies'  officers  charged 
with  the  duty  of  entering  it,  and  not  the  fault  of  the  inter- 
veners, the  plaintiff,  by  virtue  of  its  first  knowledge,  which 
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put  it  upon  inquiry  as  to  any  steps  afterwards  taken  by  them 
to  perfect  their  title,  would  be  affected  with  notice  of  that 
fact ;  but  as  the  interveners  after  receiving  the  stock  made 
no  attempt  whatever  to  procure  the  required  entry  of  trans- 
fer, and  as  the  time  allowed  them  for  that  purpose  had  ex- 
pired long  before  the  levy  of  the  writ,  the  knowledge  which 
the  plaintiff  had  amounted  only  to  knowledge  that  the  inter- 
veners by  their  default  had  lost  their  right  to  the  stock,  and 
that  it  belonged  to  their  assignor,  and  was  subject  to  attach- 
ment at  the  suit  of  his  creditors. 

We  cannot  do  otherwise  than  reverse  this  judgment. 

Reverted. 


Van  Btjren  v.  The  People. 

Practice  ik  Criminal  Gases — Speedy  Trial — Three  Terms. 

The  lapse  of  three  full  terms  of  court  after  the  issuance  of  a  capias 
and  arrest  of  the  defendant  without  an  application  to  postpone  or 
delay  the  trial  entitles  him  to  his  discharge,  notwithstanding  he 
has  been  out  on  bail. 

Error  to  the  District  Court  of  Arapahoe  County. 

Messrs.  Wells,  Taylor  &  Taylor  and  Mr.  N.  B* 
Bachtell,  for  plaintiff  in  error. 

The  Attorney  General  and  Mr.  P.  P.  Seoor,  of  coun- 
sel, for  the  People. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

Myron  Van  Buren,  the  plaintiff  in  error,  was  indicted  in 
the  district  court  of  Arapahoe  county  and  charged  with 
having  obtained  $1,500  from  Mary  Snitjer  by  making  divers 
and  false  representations  concerning  the  value  of  the  secur- 
ity which  he  gave  for  the  payment  of  the  money.     The  loan 
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was  not  paid.  It  resulted  in  this  prosecution.  A  slight 
narration  of  the  circumstances  is  essential.  Miss  Snitjer  and 
her  sister  had  some  idle  money.  T.  S.  Schlessinger  and 
Van  Buren  composed  the  firm  of  Schlessinger  &  Co.,  and 
were  engaged  in  procuring  loans  and  doing  generally  those 
things  which  are  incident  to  a  brokerage  and  real  estate 
business.  The  firm  procured  loans  for  other  parties,  which 
were  promptly  paid.  Subsequently  Van  Buren  went  with 
Schlessinger  to  Miss  Snitjer  to  procure  some  money  for  his 
own  use.  There  is  a  conflict  in  the  testimony  concerning 
all  of  the  details  of  the  transaction.  We  shall  accept  the 
verdict  of  the  jury,  and  simply  state  the  facts  as  they  must 
be  assumed  to  exist  according  to  that  verdict,  without  the 
purpose  to  express  any  conviction  on  our  part  respecting 
them.  Schlessinger  had  been  in  the  mill  business  in  Gilpin 
county  for  some  time,  and  when  the  loan  was  made  had 
considerable  property.  He  was  worth  about  $50,000.  In 
the  course  of  his  business  he  bought  lands  for  the  timber, 
which  he  cut,  reduced  to  lumber  and  marketed.  One  of 
the  tracts  which  he  purchased  was  a  quarter  section  in  sec- 
tion 16,  township  2,  near  what  is  called  "Tucker's  Gap."  He 
got  this  land  of  Beaman  in  1889.  A  deed  was  executed  at 
that  time,  but  at  his  request  it  was  afterwards  deeded  by 
Beaman  to  Van  Buren,  the  defendant.  This  was  shortly 
before  the  money  was  borrowed  from  Miss  Snitjer.  The 
parties  went  to  Miss  Snitjer  with  a  security  executed  on  the 
land,  and  with  a  note  signed  by  Van  Buren,  which  was 
indorsed  by  Schlessinger  either  before  the  note  was  taken  to 
the  house  or  indorsed  there  when  the  loan  was  made.  This 
matter  is  in  dispute  and  unimportant.  Van  Buren  stated 
the  quarter  section  was  a  ranch  or  farm.  Miss  Snitjer's 
understanding  was  that  it  was  farming  land  of  the  value  of 
four  or  five  thousand  dollars,  and  adequate  security  for  the 
amount  of  the  loan.  Miss  Snitjer  testified  the  loan  was 
made  on  the  strength  of  this  real  estate  security,  and  not  on 
the  strength  of  Schlessinger's  indorsement,  though  this  ques- 
tion was  left  to  the  jury  under  instructions  which  would 
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guard  their  finding  in  respect  to  this  matter.  At  the  trial 
it  was  shown  the  land  was  nothing  but  a  piece  of  rocky, 
mountainous  soil,  scarcely  capable  of  cultivation,  and  of  very 
little,  if  any,  value.  The  whole  case  turned  on  the  character 
of  the  representations  respecting  the  quality  and  value  of 
the  land,  and  the  reliance  which  Miss  Snitjer  placed  on  them, 
and  their  truth  or  falsity.  All  these  matters  were  submitted 
to  the  jury,  who  found  the  defendant  guilty. 

There  is  nothing  in  the  record  which  would  lead  us  to  dis- 
turb the  verdict  because  it  is  unsupported  by  the  evidence; 
Sundry  errors,  however,  are  laid  and  discussed  by  counsel. 

The  first  respects  the  substance  of  the  indictment.  It  is 
claimed  to  be  insufficient  in  its  statement  of  the  details  of 
the  transaction.  The  defects  are  not  specifically  pointed  out, 
nor  is  the  contention  respecting  it  supported  by  the  citation 
of  either  precedent  or  authority.  It  does  not  appear  to  con- 
flict with  the  settled  law  touching  these  matters,  nor  do  we 
find  in  the  reasons  assigned  any  ground  for  adjudging  it  au 
inadequate  pleading.  We  therefore  conclude  it  to  be  good, 
and  the  error  not  well  laid. 

During  the  progress  of  the  trial,  a  good  deal  of  evidence 
was  introduced  respecting  Schlessinger's  financial  ability  and 
solvency.  The  defendant  sought  to  show  that  he  was  sol- 
vent when  the  note  matured.  Bankers  and  business  men 
were  called  and  interrogated  about  this  matter.  The  testi- 
mony was  excluded  and  counsel  assign  the  exclusion  as  error. 
There  are  two  answers  to  the  contention.  In  the  first  place 
Schlessinger's  financial  condition  at  the  time  of  the  maturity 
of  the  note  in  no  manner  tended  to  disprove  the  charge  nor 
did  it  bear  on  the  question  of  the  intent.  Of  course,  Schles- 
singer's financial  condition  as  an  indorser  was  a  proper  matter 
of  proof  when  it  was  confined  to  the  time  of  the  transaction. 
This  evidence  would  be  of  vital  consequence  in  the  settle- 
ment of  the  question  as  to  Van  Buren's  intent  when  he  made 
the  statements,  and  as  to  the  reliance  Miss  Snitjer  placed  on 
them  when  she  made  the  loan.  They  were  admissible  for  no 
other  purpose,  and  all  legitimate  testimony  in  that  direction 
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was  admitted  by  the  court.  The  form  in  which  the  questions 
were  put  would  also  make  them  open  to  objection,  and  the 
court  could  very  properly  have  excluded  the  testimony  with- 
out regard  to  the  other  consideration.  Intimately  associated 
with  this  proposition  is  the  error  laid  on  the  instructions. 
The  principal  objection  is  based  on  one  wherein  the  jury 
were  told,  "  if  they  found  from  the  evidence  that  Miss  Snit- 
jer  was  induced  to  part  with  her  money  solely  by  reason  of 
Schlessinger's  indorsement  and  that  she  would  not  otherwise 
have  parted  with  it,  they  must  find  for  the  defendant." 
Counsel  insists  the  use  of  the  word  "solely  "  must  have  mis- 
led the  jury,  and  of  necessity  makes  the  instruction  erroneous. 
We  cannot  so  conclude.  The  jury  were  virtually  told  if  the 
indorsement  was  the  inducement  which  led  Miss  Snitjer 
to  part  with  her  money,  the  defendant  must  be  acquitted. 
Coupled  with  the  other  parts  of  the  charge,  which  in  plain 
terms  told  the  jury  that  even  though  they  found  the  repre-  ^ 
sentations  to  have  been  made  and  to  be  false,  they  must  also 
find  the  prosecuting  witness  relied  on  them  and  parted  with 
her  money  by  reason  of  such  reliance,  it  becomes  an  unobjec- 
tionable instruction  and  a  fair  statement  of  the  law.  Taken 
as  a  whole,  the  charge  was  eminently  fair,  exceedingly 
guarded,  and  a  clear  expression  of  the  rules  by  which  the  jury 
should  be  guided. 

There  is  another  matter  of  much  graver  importance,  which 
must  result  in  the  discharge  of  the  prisoner,  whatever  may 
be  our  convictions  respecting  his  guilt  or  innocence.  The 
indictment  was  found  before  the  January  term  of  1892,  and 
a  capiat  issued  for  the  arrest  of  the  defendant.  He  was 
brought  in  at  the  next  term  and  furnished  with  a  copy  of  the 
indictment  and  a  list  of  the  jurors.  He  does  not  seem  then 
or  ever  afterwards  to  have  been  called  on  to  plead,  nor  was 
an  issue  ever  formed  between  the  people  and  the  defendant. 
This  is  simply  stated  by  way  of  history,  and  not  as  a  basis  on 
which  to  predicate  the  subsequent  discussion.  The  defendant 
was  not  tried  at  that  January  term,  nor  at  the  following  terms 
then  ensuing,  to  wit,  the  April  term,  the  September  term, 
and  the  January  term  of  1893.    The  people  made  no  appli- 
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cation  to  continue  the  cause  from  term  to  term.  There  is 
no  affidavit  in  the  record,  nor  was  any  motion  made  based  on 
a  showing  to  continue  the  case  because  of  the  absence  of 
witnesses.  It  thus  appears  four  full  terms  elapsed  after  the 
finding  of  the  indictment  before  the  case  was  called  for  trial. 
Three  full  terms  elapsed  after  the  issuance  of  the  capias  and 
the  arrest  of  the  defendant  without  application  on  the  part 
of  the  people  to  postpone  or  delay  the  trial.  These  facts 
present  the  very  simple  question  whether,  under  section  1616 
of  the  General  Statutes  of  1888,  the  defendant  was  entitled 
to  his  liberty.  This  whole  matter  with  reference  to  persons 
who  are  committed  without  bail  was  very  fully  discussed  in 
an  opinion  rendered  by  this  court  in  1893.  Cummins  v.  The 
People*  4  Colo.  App.  71. 

Reviewing  then  all  the  authorities  which  were  accessible, 
the  court  concluded  that  a  failure  of  the  people  to  try  a  de- 
fendant within  the  time  specified  by  that  act  entitled  him 
to  his  discharge.  The  only  question  is  whether  the  same 
rule  applies  to  those  who  are  out  on  bail  in  case  the  people 
permit  three  terms  to  elapse  without  a  statutory  application 
for  a  continuance.  We  cannot  hold  otherwise.  The  section 
is  plain,  definite  in  its  terms,  and  evidently  provides  for  two 
classes  of  cases ;— one  where  the  defendant  is  not  admitted  to 
bail,  and  the  other  where  he  is  out  on  recognizance.  In  the 
one  case,  not  more  than  two  terms  must  be  permitted  to  elapse, 
and  in  the  other  a  third  may  go  by,  if  the  people  apply  for  a 
continuance  because  of  the  absence  of  witnesses.  The  pro- 
vision that  the  defendant  must  be  set  at  liberty  if  not  tried 
within  the  designated  time  applies  in  the  one  case  as  well  as 
in  the  other.  The  two  classes  of  cases  are  not  so  totally  dis- 
tinct nor  so  separately  provided  for  in  the  section  as  to  admit 
of  any  other  construction.  The  reasons  which  prevail  in  the 
first  case  are  equally  cogent  in  the  second.  The  decisions 
of  the  supreme  court  and  our  conclusions  in  the  Cummins 
Case  are  decisive. 

The  judgment  must  be  reversed  and  sent  back  with  direc- 
tions to  the  district  court  to  discharge  the  defendant. 

Reversed  and  remanded. 
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The  Carson  Mining  Company  v.  Hill  bt  al. 

1.  Imicaxebial  Error. 

An  injunction  was  issued  to  preserve  matters  in  statu  quo  until  the 
determination  of  the  rights  of  the  parties.  The  subsequent  order 
dissolving  it,  whether  right  or  wrong,  did  not  affect  the  substantial 
rights  of  the  parlies,  and,  even  if  unwarranted,  is  no  ground  for  a 
reversal  of  the  final  decree. 

2.  Decree,  Interlocutory. 

The  first  decree  entered  in  this  action  (which  is  set  forth  in  the  state- 
ment) is  held  to  have  been  interlocutory. 

3.  Sureties. 

Sureties  on  an  injunction  bond,  not  being  parties  to  the  action,  cannot 
participate  in  a  review  of  the  proceedings. 

Appeal  from  the  District  Court  of  Gunnison  County. 

On  October  18,  1892,  appellees,  Hill,  Greenfield  and 
Creighton,  contracted  to  sell  to  W.  B.  Dungan  and  Wilbra 
Coleman  a  certain  mining  property  in  Hinsdale  county  in 
this  state,  and  at  the  date  of  such  contract  executed  a  deed 
to  the  property  to  Dungan  &  Coleman  as  grantees,  and  placed 
it  in  escrow  with  the  appellee  Henry  Derst,  to  be  delivered  to 
the  grantees  by  Derst  upon  compliance  by  them  with  the  con- 
ditions of  the  escrow  agreement,  which  was : 

"Lake  City,  Colo.,  Oct.  18, 1892. 
44  To  Henry  Derst,  Esq.,  Lake  City,  Colo. 

44  The  enclosed  deed,  to  Big  Indian  mining  claim,  in  Car- 
son mining  district,  Hinsdale  county,  Colorado,  you  will 
deliver  to  W.  B.  Dungan  and  Wilbra  Coleman  upon  pay- 
ment to  you  for  our  credit  as  follows : 

$500.00  on  delivery  of  this  instrument, 
$500.00  November  16th,  1892, 
$2,000.00  April  15th,  1898, 
$8,000.00  June  15th,  1898, 
and  the  delivery  to  us  of  22,856  shares  of  stock  in  The  Car- 
son Mining  Company,  divided  as  follows :  11,428  shares  in 
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the  name  of  A.  S.  Hill ;  5,714  shares  in  the  name  of  Henry 
Derst,  trustee,  and  5,714  shares  also  in  the  name  of  Henry 
Derst,  trustee ;  said  stock  to  be  delivered  as  soon  as  possible, 
and  within  20  days.  This  stock  is  delivered  to  us  upon  this 
express  condition  and  agreement:  That  in  case  we  do  not 
desire  said  stock  at  the  expiration  of  this  escrow,  then  and 
in  that  case  the  said  W.  B.  Dungan  and  Wilbra  Coleman  are 
to  be  bounden  to  us  to  take  up  said  stock  and  pay  us  there- 
for at  that  time  174  cents  per  share,  and  each  certificate  shall 
bear  such  an  agreement  across  the  face  of  the  same,  and  this 
escrow  agreement  shall  cover  such  understanding  and  agree- 
ment 

"  In  case  of  defalcation  in  the  payment  of  any  of  the  sums 
of  money  mentioned  in  this  escrow  agreement,  all  sums  paid 
before  said  defalcation  to  be  forfeited  to  the  parties  making 
this  escrow,  and  this  deed  to  be  returned  to  them. 

44  We  agree  to  use  every  effort  to  obtain  deed  for  ground 
mentioned  in  within  deed  as  Cresco  conflict,  and,  as  soon  as 
acquired,  to  place  deed  of  same  with  these  papers  for  delivery 
to  said  W.  B.  Dungan  and  Wilbra  Coleman  upon  their  com- 
pliance with  the  terms  of  this  escrow  agreement. 

44  The  net  proceeds  of  any  ore  taken  from  said  mine  shall 
be  applied  on  the  purchase  price  of  the  property. 

44  The  said  Coleman  and  Dungan  shall  post  and  maintain 
on  the  said  Big  Indian  lode  the  statutory  notice  to  workmen 
employed,  that  they  can  claim'  no  lien  in  the  property. 

44  A.  S.  Hill. 
44  Albert  Greenfield. 
44  E.  P.Creighton." 

The  first  $500  was  paid  to  Derst  as  agreed.  Shortly  after 
The  Carson  Mining  Company  was  organized,  stock  issued,  and 
22,856  shares  of  the  capital  stock  of  the  company  was  issued 
as  provided  in  the  contract  and  placed  in  the  hands  of  Derst. 
On  the  20th  day  of  October,  1892,  Dungan  &  Coleman  con- 
veyed the  mining  property  to  appellant.  On  the  15th  of 
November,  Derst  was  paid  the  $500  due,  on  the  15th  day  of 
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April,  1893,  the  $2,000  was  paid,  and  on  the  15th  day  of 
Jane,  1893,  Dungan  &  Coleman  tendered  $3,000  to  Deist, 
and  demanded  delivery  of  the  deeds,  which  was  refused  by 
Derst,  on  the  instruction  of  appellees,  they  demanding  cash 
at  17J  cents  per  share  for  the  22,856  shares. 

The  present  suit  was  brought  to  restrain  the  delivery  of 
the  deeds  by  Derst,  to  restrain  incumbrance  and  conveyance 
of  the  property,  and  for  a  decree  requiring  Derst  to  deliver 
the  deed,  etc.  It  is  alleged  in  the  complaint  "that  the 
said  stock  delivered  *  *  *  to  the  said  defendants  has  never 
been  returned  *  *  *  and  the  same  is  now  in  the  possession 
of  the  said  defendants  or  some  of  them  and  is  still  held  and 
claimed  by  them;"  also,  "that  plaintiff  at  all  times  since 
said  15th  of  June,  1893,  has  been  ready  and  willing  to  pay 
said  sum  of  $3,000,  required  to  be  paid  under  such  instruc- 
tions, and  hereby  offers  to  pay  the  same  and  to  bring  the  said 
sum  into  this  court  to  be  paid  to  the  said  defendants  as 
this  court  may  direct"  In  the  answer  of  defendants  occurs 
the  following:  "Deny  *  *  *  that  the  defendants  or  any 
of  them  refused  to  surrender  up  to  the  plaintiff  the  said 
22,856  shares  of  stock,  but  aver  that  at  and  prior  to  the  date 
upon  which  the  last  payment  of  $3,000  became  due  and  pay- 
able, the  defendants  demanded  of  and  from  the  plaintiff 
that  it  take  up  and  redeem  the  said  shares  of  stock  as  it  was 
stipulated  in  said  agreement  and  escrow  instructions,  and 
offered  to  surrender  and  deliver  the  said  stock  to  plaintiff 
upon  payment  of  the  sum  of  17J  cents  per  share  as  thus 
stipulated,  and  the  defendants  and  all  of  them  did  then  and 
prior  to  the  expiration  of  said  escrow  agreement  signify 
to  the  plaintiff  that  they,  the  said  defendants,  did  not  desire 
to  take  said  stock  and  would  not  accept  the  same,  and  that 
thereupon,  and  contrary  to  the  express  terms  of  the  said 
agreement,  the  plaintiff  refused  to  redeem  and  take  up  said 
stock  as  had  been  agreed  in  said  escrow,  and  as  they  were 
bound  to  do  in  order  to  be  entitled  to  said  deeds ;  that  the 
plaintiff  has  failed  add  refused  to  pay  the  sum  of  money 
which  should  have  been  paid  in  order  to  entitle  it  to  said 
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deeds  or  either  of  them,  and  therefore,  the  said  escrow 
agreement  and  option  upon  said  property,  as  evidenced  by 
said  deeds  and  agreement,  became  and  is  void,  forfeit  and  of 
no  force." 

A  preliminary  injunction  was  granted  as  prayed.  A  trial 
was  subsequently  had,  resulting  in  this  finding  of  fact, 
among  others,  by  the  court:  "The  court  further  finds  that 
on  said  15th  day  of  June,  1893,  and  after  the  tender  of  said 
$3,000,  the  plaintiff  in  this  action  was  notified  by  said  de- 
fendants that  they  had  elected  not  to  keep  said  stock,  and 
demanded  of  said  plaintiff  payment  of  17J  cents  per  share 
for  said  stock,  under  the  terms  of  said  agreement,  and  that 
neither  said  plaintiff  nor  the  said  Coleman  or  Dungan  paid 
said  17J  cents  per  share  for  said  stock,  and  that  defendants 
now  have  said  stock  in  their  possession ; "  and  proceeds  as 
follows :  **  And,  as  conclusions  of  law,  the  court  finds  that 
the  plaintiff  is  entitled  to  the  relief  demanded  in  the  com- 
plaint in  this  action. 

"  Wherefore,  on  motion  of  said  plaintiffs  attorneys,  it  is 
ordered,  adjudged  and  decreed  that  upon  the  payment  of 
the  sum  of  three  thousand  (3,000)  dollars  in  to  the  clerk  of 
this  court,  on  or  before  the  9th  day  of  May,  A.  D.  1894,  that 
the  said  Henry  Derst  turn  over  and  deliver  to  said  plaintiff 
the  deeds  now  in  his  possession  in  escrow,  to  the  said  Big 
Indian  mining  claim  and  the  Cresco  mining  claim,  and 
that  upon  the  delivery  of  said  deeds,  all  the  right,  title  and 
interest  of  said  defendants  and  each  of  them  vest  in  said 
plaintiff;  and  that  the  plaintiff  have  judgment  for  costs  and 
disbursements  of  this  action,  to  be  taxed  herein." 

The  judgment  and  decree  was  filed  April  28,  1898,  and 
an  exception  taken  by  the  defendants.  On  May  17,  the 
following  motion  was  filed  on  behalf  of  defendants : 

"Come  now  the  defendants  in  the  above  entitled  cause, 
and  move  the  court  for  a  modification  of  the  decree  hereto- 
fore entered  in  this,  to  wit: 

44  That  said  decree  shall  be  modified  and  amended  so  that 
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the  temporary  injunction  heretofore  granted  shall  be  dis- 
solved. 

"That  the  defendants  may  have  judgment  against  the 
plaintiff  for  the  costs,  and  that  the  complaint  of  the  plaintiff 
be  dismissed.  This  motion  is  based  upon  the  records  and 
filed  in  this  cause,  and  upon  the  fact  that  the  plaintiff  has 
wholly  failed  to  comply  with  the  order  of  the  court  that  it 
pay  in  the  hands  of  the  clerk  thereof,  for  the  use  of  the 
defendants,  th$  sum  of  three  thousand  dollars  (3,000),  on  or 
before  May  9,  A.  D.  1894,  as  provided  in  said  decree,  and 
has  wholly  failed  to  pay  said  sum  or  any  part  thereof  within 
said  time  as  aforesaid.9' 

On  the  14th  of  July  following,  and  during  the  same  term, 
the  following  decree  was  entered :  "  That  the  decree  here- 
tofore entered  be  and  the  same  is  hereby  amended  and  mod- 
ified so  that,  in  case  the  plaintiff  shall  fail  to  pay  into  court 
or  in  the  hands  of  the  clerk  thereof  the  said  sum  of  $8,000 
as  ordered  on  or  before  the  9th  day  of  May,  1894,  then  and 
in  that  case  the  injunction  to  be  dissolved  and  the  costs  of 
this  proceeding  to  be  taxed  to  the  plaintiff,  and  it  further 
appearing  that  more  than  ten  days  having  elapsed  since  the 
entry  of  said  original  decree,  and  the  day  for  the  payment 
of  said  money  into  court  having  long  since  elapsed,  and  said 
day  having  passed  prior  to  the  filing  of  said  motion  and 
application  now  under  consideration,  and  it  further  appear- 
ing from  the  records  herein  and  from  the  evidence  of  the 
clerk  of  this  court  that  the  plaintiff  has  wholly  failed  to  com- 
ply with  the  provisions  of  said  decree  that  it  pay  said  sum 
into  the  hands  of  said  clerk  for  the  use  of  the  defendants, 
and  said  sums  not  having  been  so  paid  within  said  time  lim- 
ited or  at  all,  nor  any  part  thereof,  and  the  plaintiff  failing 
to  show  why  said  order  has  not  been  complied  with : 

44  It  is  further  ordered,  adjudged  and  decreed  that  the 
injunction  heretofore  granted  be  and  the  same  is  hereby  dis- 
solved and  the  deeds  described  in  the  pleadings  to  be  deliv- 
ered to  the  defendants,  and  that  the  defendants  be  and  are 
hereby  vested  as  against  the  plaintiff  with  title  to  the  prop- 
Vol.  VTI— 10 
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erty  described  in  the  pleadings,  and  that  the  costs  of  this 
proceeding  be  taxed  to  the  plaintiff." 

Messrs.  Decker  &  O'Donnell,  for  appellant. 

No  appearance  for  appellees. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

The  contention  of  counsel  for  appellant  is  that  the  court 
erred  in  modifying  the  first  decree  and  entering  the  second, 
and  may  be  briefly  stated  by  copying  a  paragraph  of  the  brief 
filed: 

"While  a  portion  of  the  order  made  July  14th  purports 
to  be  an  amendment  of  the  judgment  entered  April  28th,  in 
so  far  as  it  adds  anything  to  that  judgment,  it  is  in  effect  a 
new  judgment  entered  nunc  pro  tunc,  as  of  April  28,  1894. 
The  new  portion  is  the  condition  that  if  the  $3,000  is  not 
paid  by  May  9th  the  injunction  shall  be  dissolved  and  the 
costs  taxed  to  the  plaintiff. 

"  Admitting,  for  the  purpose  of  the  argument  only,  that 
this  condition  was  a  proper  one  to  have  been  inserted  in  the 
original  judgment  at  the  time  it  was  rendered,  still  the  court 
had  no  power  to  make  such  an  order  nunc  pro  tunc.  Nunc 
pro  tunc  entries  should  not  be  made  merely  to  modify  past 
acts  or  supply  past  omissions  of  the  court."  All  the  author- 
ities relied  upon  for  reversal  are  based  upon  this  view  of  the 
case. 

Before  discussing  this  contention,  it  may  be  well  to  take 
up  the  finding  'of  facts  and  the  first  decree.  The  court 
found  that  on  the  15th  of  June,  plaintiff  was  notified  by 
the  defendants  that  they  had  elected  not  to  keep  the  stock, 
and  demanded  of  the  plaintiff  payment  of  17J  cents  per 
share  for  it,  and  then  proceeded  to  make  its  decree  in  favor 
of  plaintiff,  notwithstanding  the  fact  that  there  was  no  com- 
pliance on  the  part  of  plaintiff  or  Dungan  &  Coleman  with 
the  terms  of  the  contract  in  regard  to  the  stock,  nor  an  offer 
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to  comply.  The  terms  of  the  contract  are  express  and  need 
no  construction.  "  That  in  case  we  do  not  desire  said  stock 
at  the  expiration  of  this  escrow,  then  and  in  that  case  the 
said  Dungan  &  Coleman  are  to  be  bounden  to  us  to  take  up 
said  stock  and  pay  us  therefor  at  that  time  17i  cents  per  share, 
and  each  certificate  shall  bear  such  an  agreement  across  the 
face  of  the  same  and  this  escrow  agreement  shall  cover  such 
understanding  and  agreement."  The  escrow  agreement  ex- 
pired June  15th.  The  election  was  to  be  made  at  its  expira- 
tion. It  was  made,  if  not  previous  to,  upon  such  expiration. 
The  taking  up  of  the  stock  and  paying  the  stipulated  price 
was  as  much  a  condition  precedent  to  the  right  to  receive 
the  deeds  as  any  other  provision  in  it. 

The  following  allegation  in  the  complaint  was  not  sus- 
tained, nor  was  there  any  evidence  in  support  of  it :  "  That 
the  said  stock  delivered  as  aforesaid  *  *  *  to  the  said  defend- 
ants had  never  been  returned  *  *  *  and  the  same  is  now  in 
the  possession  of  said  defendants  or  some  of  them,  and  is  still 
held  and  claimed  by  them."  It  was  delivered  to  the  nominal 
defendant,  Derst,  where  it  remained,  the  defendants  not  hav- 
ing accepted  it.  That  Deist  was  but  a  nominal  defendant 
is  clear.  He  was  made  the  custodian  of  the  papers  and  the 
agent  or  trustee  of  both  parties  to  cany  out  the  con t met 
made,  and  no  charges  of  a  breach  of  the  trust  or  of  bad 
faith  were  made ;  and  the  court  in  its  first  decree,  in  finding 
that  the  plaintiffs,  without  having  redeemed  the  stock,  or 
redeeming  it,  were  entitled  to  the  delivery  of  the  deeds  upon 
the  payment  of  the  last  installment  of  $3,000,  erred.  By  a 
comparison  of  the  two  decrees,  it  will  be  observed  that  the 
only  modification  or  amendment  attempted  was  that  in  case 
the  plaintiff  failed  to  pay  into  court  the  $3,000,  on  or  before 
the  9th  day  of  May,  the  preliminary  injunction  was  to  be 
dissolved.  The  injunction  was  only  ancillary,  to  preserve 
itia&ters  in  statu  quo  until  the  determination  of  the  rights  of 
the  parties,  and  the  subsequent  order  dissolving  it,  whether 
i^ght  or  wrong,  in  no  way  affected  the  substantial  rights  of 
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the  parties,  and,  if  unwarranted,  is  no  ground  for  the  rever- 
sal of  the  decree. 

The  first  decree  must  be  regarded  as  interlocutory.  It  de- 
pended upon  a  contingency,  and  could  only  be  operative  by 
the  plaintiffs  depositing  with  the  clerk  of  the  court  $3,000  on 
or  before  the  9th  day  of  May ;  and  although  in  its  complaint 
plaintiff  offered  to  make  the  deposit,  and  the  court  so  ordered, 
plaintiff  made  default.  It  is  evident  there  could  be  no  final 
decree  until  the  expiration  of  the  time,  and  the  character  of 
the  decree  was  dependent  upon  compliance  with  the  order. 
Without  performance  on  the  part  of  the  plaintiff  with  the 
important  prerequisite  upon  which  the  judgment  was  contin- 
gent, plaintiff  was  in  no  condition  to  complain  of  an  amend- 
ment or  abrogation.  Failing  to  comply,  plaintiff  could  assert 
no  rights  under  it. 

In  view  of  the  interlocutory  decree,  and  its  plain,  unequiv- 
ocal language,  requiring  the  payment  of  $3,000  to  be  paid 
into  court  by  a  certain  date,  we  are  at  a  loss  to  understand 
how  it  could  have  been  misunderstood  by  counsel,  who  say 
in  argument :  "  The  only  liability  imposed  upon  the  plaintiff 
by  the  judgment  entered  April  28th  was  to  pay  the  sum  of 
$3,000.  The  judgment  provided  no  extraordinary  means  for 
enforcing  the  payment,  and  the  plaintiff  was  entitled  to  suppose 
that  only  the  ordinary  means  provided  by  law  would  be  used." 
Comment  is  unnecessary.  The  order  required  it  to  be  paid 
into  court,  not  that  the  parties  have  judgment  for  it,  to  be  col- 
lected by  process  from  the  court. 

It  is  urged  in  argument  by  counsel  for  appellant  that  the 
court  erred  in  the  decree  by  failing  to  protect  the  sureties  on 
the  injunction  bond.  They  say  "  that  the  injunction  should 
not  have  been  dissolved  without  providing  that  the  sureties 
on  the  bond  should  not  be  liable."  This  contention  may  be 
very  briefly  answered.  The  condition  of  the  bond  is  that 
they  will  pay  all  damages  awarded  in  case  the  injunction  is 
dissolved.  No  damages  were  awarded;  hence  no  liability  ex- 
isted at  that  time,  and  until  there  was  a  liability  claimed, 
sureties  needed  no  protection.    Second,  the  sureties  were  not 
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parties  to  the  suit  nor  interested  in  anything  that  occurred, 
consequently  cannot  participate  in  the  review. 

It  follows  that  the  final  decree  of  July  14,  1894,  was  cor- 
rect and  must  be  affirmed. 

Affirmed. 


The  Pueblo  Chicago  Lumber  Company  v.  Danzigbb. 

1.  Appeals— Dismissal  of. 

The  dismissal  of  an  appeal  from  the  county  court  to  the  district  court 
is  not  a  dismissal  of  the  action;  neither  does  it  operate  to  annul  the 
judgment  appealed  from. 

2.  Equity. 

A  matter  that  has  been  tried  and  determined  at  law  cannot  be  reheard 
in  chancery. 

3.  IlWUHCTION. 

Courts  of  concurrent  jurisdiction  cannot  enjoin  each  other's  judgments. 

4.  Sams. 

A  court  of  equity  is  without  jurisdiction  to  enjoin  a  judgment  which  is 
merely  erroneous. 

i 

Appeal  from  the  District  Court  of  Pueblo  County. 

Messrs.  Hartman  &  Glenn,  for  appellant. 

Messrs.  White  &  Dunbaugh,  for  appellee. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

Appellant  brought  suit  in  the  county  court  to  obtain  a  lien 
upon  the  property  of  appellee  for  materials  furnished  for  the 
building,  claiming  a  balance  of  $316.11.  A  trial  was  had,  re- 
sulting in  a  decree  for  the  plaintiff  for  $250.27,  from  which 
plaintiff  (appellant),  not  being  satisfied  with  the  amount, 
took  an  appeal  to  the  district  court.  After  the  appeal,  appel- 
lee tendered  the  amount  of  the  judgment,  which  was  refused. 
He  then  paid  the  money  into  the  county  court,  and  paid  the 
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costs.  Subsequently  appellant  dismissed  his  appeal  in  the 
district  court,  and  tried  to  obtain  the  money  that  had  been 
deposited  in  the  county  court,  but  it  had  been  withdrawn. 
An  execution  was  then  sued  out,  whereupon  appellee  filed  a 
complaint  by  original  bill  in  the  district  court  asking  for  an 
injunction  restraining  the  county  court  from  proceeding  to 
collect  the  money  upon  execution.  A  temporary  injunction 
was  issued.  Some  kind  of  a  hearing  was  had,  in  which  the  dis- 
trict court  reviewed  the  proceedings  in  the  county  court,  and 
a  final  decree  was  made  declaring  the  judgment  of  the  county 
court  void,  because  of  the  appeal  to  the  district  court  and 
dismissal  of  same,  declared  the  law  under  which  the  lien  was 
claimed  and  prosecuted  unconstitutional  and  void,  and  al- 
lowed a  perpetual  injunction.  With  allegations  in  the  com- 
plaint, the  answers  and  issues,  we  need  have  nothing  to  do. 
Appellee  appears  to  have  been  satisfied  with  the  judgment  in 
the  county  court,  took  no  exception,  urged  no  objection,  and 
tendered  the  money  to  pay  it.  No  appeal  was  taken,  nor 
any  attempt  at  review  by  appellee,  and  as  to  him  the  matter 
was  res  adjudicate,  the  judgment  final. 

It  is  seriously  urged  that  the  appeal  taken  to  the  district 
court  and  the  dismissal  of  the  appeal  by  appellant  "  destroyed 
and  annulled "  the  judgment  of  the  county  court  because 
of  the  statutory  provision  that  on  appeal  to  the  district  court 
the  trial  shall  be  de  novo.  This  contention  cannot  prevail. 
Whether  in  a  court  of  last  resort  or  an  intermediate  court,  on 
appeal,  appellant  can  dismiss  the  appeal  and  abide  by  the  judg- 
ment in  the  lower  court.  The  dismissal  of  the  appeal  was  not 
a  dismissal  of  the  case.  Its  only  effect  was  to  reinvest  the 
county  court  with  the  jurisdiction,  unaffected  by  appeal  pro- 
ceedings. Appellee  could  not  compel  appellant  to  prosecute 
his  appeal.  He,  having  taken  the  appeal,  could  dismiss  if  he 
saw  fit.  See  Callahan  v.  Jennings^  16  Colo.  475 ;  Elliott  on 
App.  Proa,  sec.  535 ;  Pacific  Express  Co.  v.  Peadro,  25  111. 
App.  75 ;  Eden  Musee  Co.  v.  Yoke,  (Neb.)  55  N.  W,  Repi 
866;  Hough  v    Harvey,  84  111.  308;  Meserve  v.  Delaney,  112 
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111.  358;  Hancock  Co.  v.  Marsh,  2  Scam.  491;  McOonnelv. 
Swailes,  2  Scam.  572 ;  Haner  v.  Polk,  6  Wis.  352. 

Aside  from  the  generally  conceded  rule  as  given  above,  the 
power  to  dismiss,  which  is  inherent  in  the  court,  is  recognized 
in  section  4  of  the  amended  act  pertaining  to  county  courts 
(Sess.  Laws,  1885,  p.  159),  where  it  is  provided  that,  under 
certain  circumstances,  the  district  court  shall  affirm  the  judg- 
ment or  dismiss  the  appeal.  The  latter  as  well  as  the  former 
would  thus  operate  to  affirm  the  judgment.  If  appellee  was 
dissatisfied  with  the  judgment,  he  could  have  appealed  to  the 
district  court  and  had  a  trial  de  novo,  or  have  gone  to  a  court 
of  last  resort,  after  the  overruling  of  a  motion  for  a  new  trial. 
The  only  way  a  party  considering  himself  aggrieved  can  get 
a  review  is,  first,  by  granting  a  new  trial  by  the  trial  court ; 
second,  by  a  reversal  in  a  court  of  review.  If  he  does  neither, 
or  takes  no  steps  to  obtain  either,  he  is  concluded.  In  this 
case  appellee  not  only  failed  to  prosecute  further,  but  affirm- 
atively adopted  the  judgment,  and  desired  to  discharge  it 
rather  than  have  appellant  retry  the  case.  Parsons  v.  Bed" 
ford,  3  Pet.  433 ;  High  on  Inj.,  sec.  173 ;  Railroad  Co.  v. 
Harp,  6  Colo.  420 ;  Ditch  Co.  v.  Elliott,  10  Colo.  381 ,  Bacon 
v.  Lawrence,  26  111.  53 ;  Borland  v.  Thornton,  12  Cal.  440 ; 
Taylor  v.  Railroad  Co.,  (N.  Y.  App.)  23  N.  E.  Rep.  1106 ; 
Monroe  v.  Chaldeck,  78  111.  432. 

2.  The  county  court  had  jurisdiction  of  the  subject-matter 
of  litigation  and  the  parties.  So  far  as  this  case  is  concerned, 
the  district  and  county  courts  were  courts  of  concurrent  and 
coordinate  jurisdiction.  It  could  have  been  brought  in  either. 
Under  our  statutes,  on  appeal,  the  trial  in  the  district  court 
is  de  novo  where  the  appeal  is  prosecuted.  It  is  not  a  review 
of  the  proceedings  in  the  county  court.  There  waa  nothing 
in  the  complaint  asking  injunction  to  confer  j^rUc^tion 
upon  a  court  of  chancery, — no  allegation  of  frau4  aooident, 
or  mistake.  The  rule  has  been  well  settled  for  years  that 
matters  which  have  been  tried  and  determined  at  law  cannot 
be  reheard  in  chancery. .  Simpson  v.  Hart,  1  Johns.  Ch.  95 ; 
Cromwell  v.  Sac  County,  94  U.  S.  351 ;  Davis  v.  Brown,  94 
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U.  S.  427 ;  Price  v.  Boyd,  1  Dana,  484.  Courts  of  concurrent 
jurisdiction  cannot  enjoin  each  other.  Superior  courts  can* 
not  enjoin  proceedings  at  law  in  inferior  courts  unless  some 
established  ground  conferring  equity  jurisdiction  is  shown. 
The  case  of  Smelting  Co.  v.  Finch,  6  Colo.  214,  cited  by 
counsel  for  appellee,  is  conclusive  against  him.  The  record 
brought  up  from  the  county  court  in  that  case  showed  no 
jurisdiction  of  the  defendant  in  the  county  court  for  want 
of  service.  Hence,  the  attempt  was  to  enforce  a  void  judg- 
ment, and  the  supreme  court  held  that  fact  conferred  juris- 
diction on  the  court  of  chancery  and  warranted  an  injunction ; 
and  the  court  said,  "  When  a  judgment  is  erroneous  merely, 
or  only  voidable  and  not  void,  a  different  rule  applies."  See 
High  on  Inj.,  sees.  15,  22,  S4,  35,  81, 113, 133, 179,  225 ;  Wil- 
liam* v.  Carr,  4  Colo.  App.  368 ;  Platto  v.  Deuster,  22  Wis. 
460. 

It  follows  that  the  district  court  had  no  jurisdiction,  that 
its  decree  declaring  the  judgment  in  the  county  court  void 
was  erroneous,  and  its  adjudication  of  the  question  and 
decree  declaring  the  mechanic's  lien  statute  invalid  were 
unwarranted  and  gratuitous.  The  decree  of  the  district 
court  will  be  reversed,  and  the  cause  remanded  to  the  district 
court  with  instructions  to  dissolve  the  injunction  and  dismiss 
the  suit. 

Reversed. 


The  Mouat  Lumber  and  Investment  Company  v.  Free- 
man et  AL. 

1.  Stipulations. 

It  is  not  competent  for  counsel  to  stipulate  the  unconstitutionality  of  a 
statute. 

2.  Mechanic's  Libit  Statement. 

There  is  nothing  in  the  act  of  1889  requiring  a  mechanic's  lien  state- 
ment to  show  when  the  first  or  the  last  material  was  furnished. 

3.  Pleadings  in  Mechanic's  Lien  Casks, 

Every  fact  necessary  to  the  creation  of  a  mechanic's  lien  must  be  set 
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forth  in  the  complaint  in  an  action  to  foreclose  it,  and,  if  put  in 
issue,  be  proved  at  the  trial,  whether  it  appears  in  the  lien  state- 
ment or  not. 

Appeal  from  the  District  Court  of  Arapahoe  County* 
Messrs.  Dotjd  &  Fowler,  for  appellant. 
Mr.  S.  A.  Osborn,  for  appellees. 
Thomson,  J.,  delivered  the  opinion  of  the  court. 

This  proceeding  was  instituted  to  enforce  a  mechanic's  lien 
for  material  furnished  in  the  construction  of  certain  buildings 
upon  land  belonging  to  the  defendant  Thomas  Freeman, 
pursuant  to  a  contract  between  him  and  the  plaintiff.  A  de- 
murrer to  the  complaint  was  sustained,  and  final  judgment 
entered  accordingly.    The  plaintiff  appealed. 

The  complaint  contains  the  lien  statement  in  full,  and  the 
reasons  for  sustaining  the  demurrer,  as  set  forth  in  the  judg- 
ment, are  that  the  statement  does  not  show  either  the  first 
or  last  date  upon  which  the  plaintiff  furnished  the  mate- 
rial, and  gives  no  data  from  which  it  can  be  ascertained 
whether  or  not  it  was  filed  for  record  within  the  time 
limited  by  the  statute  after  the  furnishing  of  the  last  material. 
The  material  was  furnished  and  the  statement  prepared  after 
the  enactment  of  the  lien  law  of  1889,  and  the  statement  was 
evidently  designed  to  meet  its  requirements. 

It  seems,  from  what  counsel  for  the  respective  parties  say 
in  their  arguments,  that  the  lower  court  had  in  another  case 
decided  that  the  law  of  1889  was  unconstitutional,  in  that 
the  provisions  of  the  constitution  were  not  observed  in  its 
passage,  and  therefore  tested  the  statement  in  question  by 
the  act  of  1883*  which  was  held  to  be  in  force.  In  what 
respect  the  legislature  failed  in  the  passage  of  the  act  we 
are  not  advised. 

Counsel  for  the  defendants  says  that,  at  the  hearing  upon 
the  demurrer,  the  opposing  counsel  conceded  the  unconsti- 
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tutionality  of  the  statute  of  1889,  and  intimates  that  in  now 
taking  a  contrary  position  they  are  guilty  of  unfairness.  It 
is  not  competent  for  counsel  to  stipulate  the  unconstitution- 
ality of  a  law.  No  reasons  have  been  given  why  we  should 
hold  this  invalid,  and  we  must  therefore  regard  it  as  being 
in  force,  and  the  case  at  bar  governed  by  it. 

There  is  nothing  in  the  act  of  1889,  nor,  for  that  matter, 
in  the  statute  of  1883,  requiring  a  mechanic's  lien  statement 
to  show  when  either  the  first  or  the  last  material  was  fur- 
nished. The  statement  must  contain  all  that  the  law  requires 
it  to  contain,  but  it  need  not  contain  anything  more.  And 
there  is  no  reason  outside  of  the  statute  why  the  statement 
should  show  the  time  of  furnishing  any  material,  first  or 
last.  The  statement  is  not  even  prima  facie  evidence  of 
the  truth  of  anything  which  it  contains.  Every  fact  neces- 
sary in  the  creation  of  a  lien  must  be  set  forth  in  the  com- 
plaint, and  if  put  in  issue,  proved  at  the  trial,  whether  it 
appears  in  the  lien  statement  or  not  Cook  v.  Home  Brick 
Co.,  98  Ala.  409 ;  Pool  v.  Wedemeyer,  56  Tex.  287 ;  Curtis  v. 
Sestanovich,  26  Ore.  107.  In  this  complaint  all  the  required 
facts  are  fully  set  forth,  and  the  statement  is,  in  form,  an 
exact  compliance  with  the  law  of  1889,  and  is  sufficient 
under  that  of  1883. 

The  judgment  will  be  reversed. 

Reverted. 
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Scott  v.  Mills. 

1.  Exemptions— Statutoby  Coxstbuction— Mabbikd  Women. 

The  words  "  other  person/9  used  in  the  exemption  statute  as  classify- 
ing the  persons  entitled  to  its  benefits,  are  held  to  include  married 
women  engaged  in  business  on  their  own  account. 

2.  Same. 

By  our  statute,  every  disability  which  coverture  had  formerly  imposed 
upon  women  concerning  her  own  property  and  earnings  has  been 
removed.  With  respect  to  her  own  property  and  business  she  has 
the  full  capacity  and  all  the  rights  of  a  feme  sole,  including  the 
statutory  right  of  exemption  of  property  from  attachment  and 
execution. 

3.  Same — Married  Women. 

Statutory  exemptions  are  available  to  a  married  woman.  She  may  have 
exemptions,  although  her  husband  also  has  them. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  Exos  Miles,  for  appellant. 

Messrs.  Doud  &  Fowler,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

The  appellant  was  a  married  woman,  living -with  her 
husband,  but  doing  business  in  her  own  name.  The  appel- 
lee, a  creditor,  brought  suit  against  her  to  recover  his  debt, 
and  attached  a  horse  used  and  kept  by  her  for  the  purpose 
of  carrying  on  her  business.  She  claimed  the  animal  as 
exempt  from  seizure  under  the  writ,  and  a  trial  of  her  claim 
resulted  in  judgment  against  her,  from  which  she  appeals 
to  this  court. 

Our  statute  makes  provision  for  exemptions  in  favor  of  two 
classes  of  persons ;  namely,  those  who  are  heads  of  families, 
and  those  who  are  not.  General  Statutes,  sec.  1865.  The 
appellant  was  not  the  head  of  a  family,  and  therefore  does 
not  come  within  the  first  class,  so  that  the  provisions  in  favor 
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of  that  class  have  no  application  to  her;  and  the  only  ques- 
tion argued  and  submitted  to  us  for  determination  is  whether 
she  can  properly  be  regarded  as  belonging  to  the  second 
class.  The  provision  entitling  persons  in  this  class  to  hold 
property  exempt  from  attachment  and  execution  is  contained 
in  the  last  clause  of  the  section  referred  to,  and  is  as  follows : 

44  And  provided  also  further,  that  the  tools,  implements, 
working  animals,  books  and  stock  in  trade,  not  exceeding 
three  hundred  dollars  in  value,  of  any  mechanic,  miner  or 
other  person  not  being  the  head  of  a  family,  used  and  kept 
for  the  purpose  of  carrying  on  his  trade  or  business,  shall  be 
exempt  from  levy  and  sale  on  any  execution  or  writ  of 
attachment  while  such  person  is  a  bona  fide  resident  of  this 
state."  Our  supreme  court  has  held  that  this  subdivision, 
by  the  words  "  other  person,"  would  include  a  woman 
engaged  in  business  in  her  own  behalf.  Martin  v.  Bond,  14 
Colo.  466. 

It  is  contended  that  this  provision  is  not  applicable  to  the 
appellant  because  she  is  a  married  woman, — a  member  of  the 
family  of  which  her  husband  is  the  head, — and  that  the  only 
exemption,  from  which  she  is  entitled  to  any  benefit,  is  that 
provided  in  favor  of  her  husband ;  and  if  there  were  no 
special  legislation  in  this  state,  changing  the  position  for- 
merly occupied  by  married  women  in  relation  to  matters  of 
business,  we  should  find  no  difficulty  in  so  deciding. 

Our  statute  concerning  married  women  contains  the  follow- 
ing sections : 

44  Sec.  2.  Any  married  woman,  while  married,  may  bar- 
gain, sell  and  convey  her  personal  property,  and  enter  into 
any  contracts  in  reference  to  the  same  as  if  she  were  sole.9' 

44  Sec.  3.  Any  woman  may,  while  married  sue  and  be  sued, 
in  all  matters  having  relation  to  her  property,  person  or 
reputation,  in  the  same  manner  as  if  she  were  sole." 

44  Sec.  6.  Any  married  woman  may  carry  on  any  trade  or 
business,  and  perform  any  labor  or  services,  on  her  sole  and 
separate  account,  and  the  earnings  of  any  married  woman, 
from  her  trade,  business,  labor  or  services,  shall  be  her  sole 
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and  separate  property,  and  may  be  used  and  invested  by  her 
in  her  own  name;  and  she  may  sue  and  be  sued  as  if  sole,  in 
regard  to  her  trade,  business,  labor,  services  and  earnings ; 
and  her  property  acquired  by  trade,  business  and  services, 
and  the  proceeds  thereof,  may  be  taken  on  any  execution 
against  her."     General  Statutes,  p.  695. 

The  question  presented  here  has  never,  so  far  as  we  are 
aware,  been  authoritatively  decided  in  this  state,  and  we 
have  not  been  able  to  find  any  decision  outside  to  aid  us  iu 
reaching  a  conclusion ;  but  the  sections  quoted  are  so  remark- 
ably clear  and  explicit,  and  define  the  status  of  a  married 
woman,  owning  property  and  doing  business  in  her  own  name, 
with  such  precision,  that  we  do  not  find  any  difficulty  what- 
ever in  defining  the  position  to  which  she  is  entitled  in  rela- 
tion to  the  exemption  law.  It  was  the  manifest  intention  of 
the  legislature  to  remove  every  disability  which  coverture 
had  formerly  imposed  upon  her,  so  far  as  her  own  property 
and  earnings  are  concerned.  As  to  these  the  statute  places 
her  upon  precisely  the  same  footing  with  a  feme  sole.  She 
may  make  contracts  in  reference  to  her  property,  carry  on  a 
trade  or  business,  and  perform  labor  and  services,  on  her  own 
account,  sue  and  be  sued  in  matters  pertaining  to  her  prop- 
erty or  business  as  if  she  were  sole ;  and  her  property  and  its 
proceeds  may  be  taken  in  execution  against  her.  In  these 
matters  she  is  in  the  eye  of  the  law,  to  all  intents  and  pur- 
poses, sole.  It  certainly  was  not  the  intention  of  the  leg- 
islature to  place  her  in  a  worse  position  than  if  she  were 
unmarried, — to  invite  her  to  incur  liabilities  as  if  she  were 
sole,  but  withhold  from  her  the  protection  extended  to  un- 
married persons.  On  the  contrary,  it  is  entirely  clear  to  us 
that  with  reference  to  the  matters  specified  it  was  the  inten- 
tion to  clothe  her  with  the  full  capacity  and  all  the  rights  of 
a  feme  sole;  and  among  these  rights  is  the  statutory  one  of 
the  exemption  of  property  from  attachment  and  execution. 

In  WeUs  v.  Cat/wood^  3  Colo.  487,  Chief  Justice  Thatcher, 
commenting  upon  this  statute,  said:  "This  is,  essentially, 
an  enabling  statute,  and  as  such  must  be  liberally  construed 
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to  effectuate  the  purpose  of  its  enactment.  It  confers,  in 
terms,  enlarged  rights  and  powers  upon  married  women.  In 
contemplation  of  this  statute,  whatever  may  be  the  actual 
fact,  a  feme  covert  is  no  longer  sub  potentate  viri  in  respect  to 
the  acquisition,  enjoyment  and  disposition  of  real  and  per- 
sonal property.  This  statute  asserts  her  individuality,  and 
emancipates  her,  in  the  respects  within  its  purview,  from  the 
condition  of  thraldom  in  which  she  was  placed  by  the  com- 
mon law.  The  legal  theoretical  unity  of  husband  and  wife 
is  severed  so  far  as  is  necessary  to  carry  out  the  declared  will 
of  the  lawmaking  power.  With  her  own  property  she,  as 
any  other  individual  who  is  sui  juris,  can  do  what  she  will, 
without  reference  to  any  restraints  or  disabilities  of  coverture. 
Whatever  incidents,  privileges  and  profits  attach  to  the  do- 
minion of  property,  when  exercised  by  others,  attach  to  it  in 
her  hands." 

The  question  before  us  was  not  involved  in  that  case,  but 
the  facts  which  gave  rise  to  the  controversy  make  some  con- 
struction of  the  statute  necessary ;  and  the  language  quoted 
is  the  opinion  of  the  supreme  court,  expressed  in  a  general 
way,  upon  the  effect  which  should  be  given  to  the  law.  It 
contains  a  statement  of  principles  which  are  applicable  to 
this,  or  any  other  case,  in  which  the  rights  of  a  married 
woman,  in  relation  to  her  separate  property  are  involved. 
These  are,  first,  that  the  legal  theoretical  unity  of  the  hus- 
band and  wife  are,  for  the  purpose  of  giving  effect  to  the 
law,  severed ;  and,  second,  that  every  incident  and  privilege 
attaching  to  the  dominion  of  property  in  the  hands  of  any 
other  person  attaches  to  it  in  hers.  The  right  to  claim  the 
benefit  of  the  exemption  law  is  both  an  incident  and  a  privi- 
lege, and  she  is  entitled  to  assert  the  right  in  the  manner, 
and  to  the  extent,  provided  in  the  case  of  any  person  not  the 
head  of  a  family. 

The  argument  of  counsel  in  opposition  to  the  exemption 
in  this  case  is  that  the  husband' is  entitled  to  one  exemption 
as  the  head  of  the  family,  and,  if  the  claim  in  controversy 
were  allowed,  the  effect  would  be  to  give  the  same  family 
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two  rights  of  exemption,— one  to  the  husband  because  he  is 
the  head,  and  one  to  the  wife  because  she  is  not  the  head, — 
thus  practically  perverting  the  purpose  of  the  statute. 

But  this  argument  confounds  the  position  occupied  by  the 
wife  as  a  member  of  her  husband's  family  in  virtue  of  the 
marital  relations  existing  between  them,  and  her  position  as 
the  owner  of  separate  property  and  the  proprietor  of  a  busi- 
ness belonging  to  herself  alone.  As  a  wife  merely,  she  would 
be  entitled  to  no  exemption,  for  the  reason  that  she  is  a  mem- 
ber of  a  family  of  which  her  husband  is  the  head,  and  the 
only  right  of  exemption  in  favor  of  a  family  is  that  which 
may  be  asserted  by  its  head.  But  in  matters  pertaining  to 
her  property  and  business,  she  is  not  to  be  regarded  as  a 
member  of  her  husband's  family.  She  is  a  person  as  separate 
and  distinct  from  him  as  if  she  were  unmarried.  As  Chief 
Justice  Thatcher  expressed  it,  the  unity  of  the  two  is  severed. 
They  are  in  effect  strangers.  Therefore  an  exemption  in  his 
favor  upon  an  attachment  or  execution  against  him,  and  an 
exemption  in  her  favor  of  her  separate  property  upon  an  at- 
tachment or  execution  against  her,  does  not  constitute  what 
counsel  term  a  "  multiplication  of  exemptions  "  in  the  same 
family. 

The  fact  that  the  appellant  was  carrying  on  a  business  on 
her  sole  and  separate  account,  and  that  the  horse  in  question 
belonged  to  her,  and  was  used  and  kept  by  her  for  the  pur- 
poses of  her  business,  was  established  beyond  cavil ;  and  for 
the  reasons  set  forth  in  this  opinion  the  judgment  must  be 
reversed. 

Reversed. 


jf38S    412j 


160  First  Nat.  Bank  v.  Kavanagh.        [Sept.  T., 


The  First  National  Bank  of  Pueblo  v.  Kavanagh 

et  AL. 

1.  Fraud — Transactions  Between  Husband  and  Wife. 
Wherever  a  conveyance  from  a  husband  to  his  wife  is  impeached  or 

attacked,  they  are  ordinarily  bo  and  to  show  in  the  clearest  and 
most  favorable  light  an  honesty  of  purpose  and  an  absence  of  all 
intent  to  hinder  or  defraud  those  who  may  be  creditors  of  the  hus- 
band at  the  time  of  the  transaction. 

2.  Same. 

Parties,  whether  husband  and  wife  or  strangers,  have  a  right  to  deal 
with  their  property  as  they  please,  and  no  cause  of  action  will  arise 
in  favor  of  a  creditor  unless  there  be  something  to  show  that  the 
thing  done  was  to  defraud  him  or  his  transferee. 

3.  Same — Preference  of  Creditor. 

A  debtor  may  prefer  his  creditor,  even  though  the  creditor  preferred 
be  his  wife. 

Appeal  from  the  District  Court  of  Arapahoe  Count]/. 

Messrs.  Jerome  &  Hood  and  Mr.  Charles  E.  Gast,  foi 
appellant. 

Messrs.  Felker  &  Dayton,  for  appellees. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

No  matter  of  law  about  which  there  is  any  dispute  is  so 
presented  by  this  record  as  to  necessitate  either  analysis  or 
discussion.  According  to  our  view  of  the  record,  a  very 
brief  statement  of  the  general  facts  which  form  the  history 
of  the  case  will  be  enough  to  indicate  the  basis  of  our  judg- 
ment and  render  the  decision  intelligible.  The  First  Na- 
tional Bank  of  Pueblo  filed  its  complaint  in  February,  1893, 
to  set  aside  a  certain  transfer  which  had  been  made  by  Rod- 
erick F.  Kavanagh  to  Ella  T.,  his  wife.  The  corporate  char- 
acter of  the  plaintiff  was  stated.  The  pleading  recited  the 
recovery  of  two  judgments  against  Roderick  for  a  little  more 
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than  $7,800,  in  September,  1892.  The  source  of  the  bank's 
title  is  not  stated,  though  probably  this  is  wholly  unimpor- 
tant. In  the  summer  of  1891,  Roderick  F.  Kavanagh,  Henri 
Vidal,  and  W.  P.  Lytle  were  the  owners  of  a  restaurant 
called  the  "Tortoni."  It  seems  to  have  been  run  under 
that  name  without  any  formal  copartnership  sign,  and  to  be 
owned  by  the  parties  according  to  the  interests  which  they 
respectively  purchased.  In  July,  Roderick  Kavanagh  bought 
Lytle  out,  and  gave  him  the  two  notes  on  which  the  bank 
subsequently  recovered  judgment.  We  are  not  advised  as 
to  how  long  Lytle  held  them,  nor  the  circumstances  which 
attended  their  transfer  to  the  bank.  It  is  charged  Kavanagh 
remained  in  possession  of  his  entire  interest  from  that  time 
forward  until  November,  1891,  when  he  made  a  sale  or 
transfer  to  his  wife,  Ella,  without  any  consideration.  It  is 
charged  the  transaction  lacked  the  elements  of  good  faith, 
was  colorable,  and  made  with  the  intent  to  defraud  creditors, 
and  that  thereby  Ella  T.  acquired  no  interest  in  the  property. 
The  contents  of  the  bill  need  not  be  further  stated.  The 
defendant  answered  and  asserted  the  good  faith  of  the  trans- 
action. The  answer  was  deemed  insufficient,  and  the  de- 
fendants amended  by  a  statement  in  detail  of  the  entire 
history  of  the  transaction  between  Roderick  and  Ella.  From 
this  answer  it  is  generally  gathered  that  when  the  bill  of 
sale  was  made  by  Roderick  to  his  wife  in  November,  1891, 
she  had  his  note  for  $8,500,  due  in  three  years,  with  ten  per 
cent  interest,  which  she  surrendered  in  exchange  for  Rod- 
erick's interest  in  the  property.  The  defendants  likewise 
offered  evidence  tending  to  show  that  long  prior  to  this 
time  Mrs.  Kavanagh's  father  and  her  husband  had  been 
interested  in  the  ownership  of  certain  lands  in  El  Paso 
county  and  had  certain  government  titles,  or  evidences  of 
title,  to  quite  a  body  of  land  which  was  ultimately  sold  to  a 
stranger,  William  Gaw,  who  paid  about  $10,000  for  it. 
These  parties  testified  to  the  arrangement  which  was  made 
between  Turner,  the  father,  Roderick,  the  husband,  and 
Ella,  whereby  a  portion  of  it  was  to  be  devoted  to  the  pro- 
Vol.  VII— 11 


162  First  Nat.  Bank  v.  Kavanagh.        [Sepo.  T., 

curement  of  a  home  for  Mrs.  Kavanagh  in  Denver.  The 
evidence  tended  to  show  the  purchase  of  the  property  on 
California  street,  the  taking  of  the  title  in  the  husband's 
name  for  purposes  of  convenience,  as  was  stated,  and  the 
ultimate  transfer  of  that  property  to  Elitch,  who  was  the 
owner  of  the  restaurant,  for  another  interest  which  Roderick 
held  in  it  at  the  time  he  bought  from  Lytle.  What  has 
been  stated  will  indicate  very  clearly  the  nature  of  the  trans- 
action, the  character  of  the  defense,  and  the  real  contro- 
versy between  the  parties. 

In  cases  arising  between  creditors  of  the  vendor  and  ven- 
dee of  personal  property,  all  agree  on  certain  general  princi- 
ples of  almost  universal  applicability,  and  there  is  seldom 
much  disagreement  respecting  their  statement  or  the  cir- 
cumstances which  both  permit  and  require  their  enforcement. 
To  be  unimpeachable,  the  transaction  must  be  characterized 
by  the  utmost  good  faith.  We  are  not  concerned  with  the 
refined  distinctions  drawn  in  those  cases  which  show  good 
faith  on  the  part  of  the  vendee  and  the  want  of  it  on  the 
part  of  the  vendor,  wherein  it  is  necessary  to  inquire  about 
the  actual  or  presumptive  knowledge  which  the  vendee  may 
have  had  of  the  vendor's  purposes.  The  necessity  for  the 
payment  of  a  consideration  is  well  settled.  What  that  con- 
sideration must  be  varies  in  different  jurisdictions.  With 
us  a  past  indebtedness  is  as  good  as  the  present  payment  of 
value.  The  decisions  of  our  own  state  thus  remove  what  in 
eorne  forums  is  an  element  of  exceeding  difficulty.  Nobody 
doubts  there  must  be  a  permanent  change  of  possession 
unless  there  be  something  in  the  case  to  take  it  out  of  the 
operation  of  the  rule.  Possession  by  the  vendee  must  not 
only  attend  the  transfer,  but  must  so  continue  as  to  manifest 
and  substantiate  an  actual  sale  made  in  good  faith  as  contra- 
distinguished from  a  colorable  and  temporary  shifting  of 
custody  to  lend  countenance  to  what  would  otherwise  be 
manifestly  fraudulent  as  against  a  complaining  creditor. 
These  various  positions  are  defined  by  the  appellant  in  a  very 
capable  and  perspicacious  brief.     We  do  not  understand 
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the  appellee  to  controvert  any  of  them.  To  apply  the  word  a 
little  inaccurately,  or  at  least  to  divert  it  from  its  customary 
use,  the  appellee  demurs  to  the  argument  because  the  rec- 
ord contains  no  case  which  it  fits.  \Before  we  can  make  any 
legitimate  use  of  these  principles  in  the  solution  of  the 
inquiry,  is  there  error  in  the  record?  because  the  court 
erroneously  applied  the  law  or  disregarded  it  in  the  decision, 
we  must  first  ascertain  what  the  facts  are.  The  first  error 
charged  which  must  be  found  with  the  appellant  to  entitle 
him  to  a  hearing  of  the  other  matters  is,  "  the  court  erred 
in  finding  the  issues  herein  in  favor  of  the  defendants." 
Unless  we  accept  this  error  as  well  laid,  the  appellant  has 
no  basis  on  which  to  rest  his  discussion.  We  do  not  feel 
the  duty  put  on  us  to  analyze,  sift,  and  weigh  the  evidence 
and  state  our  own  convictions  concerning  its  sufficiency  to 
support  the  judgment.  The  whole  case  rests  on  the  proof 
which  the  defendants  prpduced.  It  may  very  well  be  con- 
ceded there  were  many  circumstances  in  the  case  which 
would  excite  inquiry  and  raise  some  suspicion  concerning 
the  absolute  good  faith  of  the  transaction  as  testified  to  by 
the  defendants.  Wherever,  as  in  this  case,  the  dealings  are 
between  husband  and  wife,  whose  relations  are  most  intimate 
and  confidential,  they  are  ordinarily  bound,  whenever  a  trans- 
action between  them  is  impeached  or  attacked,  to  show  in 
the  clearest  and  most  favorable  light  an  honesty  of  purpose 
and  an  absence  of  all  intent  to  hinder  or  defraud  those  who 
may  be  the  creditors  of  the  husband  at  the  time  of  the  trans- 
action. This  law  is  not  disputed.  It  must  be  remembered, 
hojvever,  in  this  case  the  plaintiff  offered  no  proof  to  impeach 
the  transfer  other  than  what  appeared  in  the  general  history 
of  the  dealings  between  the  husband  and  his  wife,  relying 
on  these  facts  and  the  inferences  which  might  be  drawn 
from  the  statements  of  the  defendants.  As  we  understand 
it,  parties,  whether  they  be  husband  and  wife,  or  whether 
they  be  strangers,  have  a  right  to  deal  with  their  property 
as  they  please,  and  a  cause  of  action  will  not  arise  in  favor 
of  a  creditor  unless  there  be  something  to  show  the  thing 
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was  done  to  defraud  him  or  a  transferee.  Of  course,  it  is 
true  Lytle  was  a  creditor  of  Kavanagh  at  the  time  of  this 
transaction.  The  notes  which  represented  Lytle 's  claim 
ultimately  passed  into  the  hands  of  the  bank.  But  the  evi- 
dence undoubtedly  tended  to  show  an  indebtedness  existing 
as  between  Kavanagh  and  his  wife,  which  was  represented 
by  the  note  which  she  held.  Doubtless,  as  between  Lytle, 
Mrs.  Kavanagh,  and  Kavanagh,  the  husband,  had  the  con- 
troversy been  between  those  parties,  the  husband  would  have 
had  an  absolute  right  to  pay  his  wife  in  preference  to  paying 
the  other  creditor,  unless  there  was  something  to  impeach 
the  transaction  other  than  what  this  record  shows.  The 
right  of  a  debtor  to  pay  one  creditor  in  preference  to  another 
is  always  conceded.  The  only  question  is  whether  it  was  a 
payment  and  whether  or  not  the  transaction  was  colorable 
or  in  good  faith.  If  Kavanagh  was  indebted  to  his  wife  in 
the  sum  of  18,500,  and  they  had  sasettled  the  affairs  between 
them,  he  had  a  right  to  pay  that  note  to  the  exclusion  of  his 
other  creditors.  The  only  question  is,  did  the  transaction 
amount  to  a  payment  or  was  it  a  colorable  transfer  ?  As  we 
before  intimated,  we  do  not  feel  compelled  to  support  the 
judgment  of  the  court  below  by  an  argument  based  on  the 
evidence  contained  in  the  record,  nor  do  we  feel  at  all  con- 
strained to  express  our  opinion  concerning,  it.  The  case 
was  tried  to  the  court,  who  saw  the  witnesses  and  heard  the 
evidence,  and  he  found  the  facts  against  the  bank.  Under 
these  circumstances,  we  are  quite  at  liberty  to  accept  his 
judgment  as  conclusive  on  inquiry,  and  we  find  nothing 
in  the  present  case  which  at  ail  inclines  us  to  depart  fjom 
this  well  settled  practice  and  thoroughly  establisljpd  rule. 

The  judgment  of  the  court  was  in  favor  of  the  defendants 
on  the  evidence,  and  when  we  accept  that  conclusion  as  final 
there  is  no  error  in  the  record  which  would  justify  a  rever- 
sal of  the  judgment.  For  this  reason  this  judgment  will  be 
affirmed. 

Affirmed* 
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Hale  v.  Stery. 

1.  Contracts— Incapacity— Dbunkeitoess. 

Drunkenness,  when  it  goes  so  far  as  to  destroy  the  reason,  renders  the 
person  while  in  that  condition  incapable  of  contracting. 

2.  Same. 

A  mortgage  executed  by  one  without  consenting  capacity  by  reason  of 
his  inebriety  will  be  canceled. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr,  Geo.  C.  Norris,  for  plaintiff  in  error. 

Mr.  G.  W.  Taylor  and  Mr.  S.  A.  Osborn,  for  defendant 
in  error. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

On  the  6th  of  July,  1892,  Stery  executed  a  general  mort- 
gage on  the  fixtures  and  stock  in  trade  of  his  bakery  to  Mrs. 
Hale.  The  mortgage  was  foreclosed  in  the  ensuing  August, 
the  property  sold  and  the  proceeds  applied  by  Mrs.  Hale  to 
her  own  use.  Stery  brought  this  suit  to  cancel  the  mortgage 
and  recover  the  damages  resulting  from  the  foreclosure. 

The  circumstances  of  the  transaction  are  somewhat  pecul- 
iar. The  case  lacks  some  of  the  elements  of  an  actual  or  an 
active  fraud  perpetrated  by  the  holder  of  the  instrument. 
The  real  gravamen  of  the  suit  is  found  in  the  allegations 
which  charge  Stery's  incapacity  to  execute  the  instrument. 
He  alleges  he  was  drunk  and  had  no  knowledge  of  the  mak- 
ing of  the  instrument  or  of  any  of  the  matters  attending  the 
transaction.  This  is  the  only  fraud  charged.  He  does  not 
aver  that  Mrs.  Hale  in  any  manner  induced  his  situation  and 
admits  it  was  purely  voluntary.  The  only  aiding  fact  is  the 
asserted  lack  of  consideration  to  support  the  transfer.  The 
only  possible  doubt  respecting  the  accuracy  of  the  judgment 
springs  from  this  circumstance.     Mrs.  Hale  denied  the  alleged 
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incapacity  and  stated  that  Stery  was  indebted  to  her  in  a 
sura  much  beyond  the  amount  of  the  mortgage.  Had  this 
question  been  tried*  the  case  would  have  been  free  from  the 
slightest  embarrassment;  but  counsel  stipulated  to  try  the 
case  on  the  single  question  of  the  legality  of  the  mortgage. 
The  court  intimated,  at  the  conclusion  of  the  testimony,  that 
a  decree  should  be  drawn  expressly  reserving  to  Mrs.  Hale 
the  right  to  maintain  a  suit  on  any  claim  which  she  might 
have  against  Stery.  This  was  not  done,  but  the  judgment 
specifically  canceled  the  mortgage.  During  the  progress  of 
the  trial,  Mrs.  Hale  testified  generally  concerning  the  account 
between  her  and  Stery,  gave  the  sources  of  the  funds  which 
she  claimed  to  have  loaned  him,  and  attempted  in  a  general 
way  to  state  it.  Stery  denied  the  indebtedness.  There  was 
no  evidence  about  it  save  that  given  by  these  parties  aside 
from  proof  of  some  admissions  by  Stery  of  the  amount  of  the 
claim  and  the  genuineness  of  the  security.  If  this  in  any 
wise  tends  to  prejudice  the  plaintiff  in  error,  it  proceeds 
from  her  failure  to  insist  on  an  adjudication  respecting  this 
debt.  Stery  produced  much  evidence  to  show  that,  about 
the  4th  of  July,  he  started  on  a  protracted  spree,  which 
lasted  until  some  time  in  August.  The  evidence  which  he 
offered  tended  to  show  that  he  was  drunk  for  several  weeks 
from  the  commencement  of  his  dissipation,  and  during  all  that 
time  was  totally  incapacitated  to  transact  business  or  to 
understand  what  he  was  about.  Mi's.  Hale  admitted  his  in- 
toxication, but  put  the  date  at  which  he  became  incapacitated 
to  transact  business  subsequent  to  the  6th  of  July,  when  he 
gave  the  mortgage.  Her  own  evidence  and  that  of  the  wit- 
nesses which  she  produced  tended  in  the  same  direction. 
That  Stery  commenced  to  drink  before  the  6th  is  conceded 
by  both  parties,  the  sharply  defined  issue  being  made  as  to 
the  time  at  which  he  became  so  drunk  as  to  be  rendered 
incapable  to  understand  and  know  what  he  was  about.  The 
evidence  was  very  conflicting.  The  court  found  with  Stery. 
He  held  him  entitled  to  the  cancellation  of  the  mortgage, 
found  the  value  of  the  property  to  be  $  1,000,  and  adjudged 
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him  damages  in  that  sum.  Assuming  the  accuracy  of  the 
court's  conclusions  respecting  the  facts,  there  is  no  question 
concerning  the  rightfulness  of  the  judgment.  It  was  early 
decided  under  the  civil  law,  according  to  Pothier,  "that 
drunkenness,  when  it  goes  so  far  as  absolutely  to  destroy  the 
reason,  renders  a  person  in  this  state,  so  long  as  it  continues, 
incapable  of  contracting,  since  it  renders  him  incapable  of 
consent."  Pothier  on  Obligations,  part  1,  chap.  1,  sec.  1, 
art.  4. 

The  earlier  decisions  of  the  common  law  were  not  thus 
lenient  to  the  foibles  and  misfortunes  of  those  who  executed 
contracts  while  in  a  state  of  inebriety.  The  later  decisions, 
however,  seem  to  have  pretty  generally  adopted  the  rule  of 
the  civil  law,  and  wherever  suits  have  been  brought  in  equity 
to  cancel  and  set  aside  instruments  which  have  been  executed 
at  a  time  when  the  contracting  party  was  incapable  of  con- 
sent, the  courts  have  been  liberal  in  extending  their  protec- 
tion. Motives  of  public  policy  seem  to  be  the  ground  upon 
which  the  chancery  courts  have  based  their  decisions.  What- 
ever reasons  are  assigned,  they  all  reach  the  same  result,  and 
never  hesitate  to  set  aside  contracts  which  have  been  entered 
into  under  circumstances  which  lead  the  court  to  believe  their 
enforcement  would  be  unjust  and  inequitable.  No  inflexible 
rule  has  been  adopted.  Regard  is  always  had  to  the  attend- 
ant facts,  to  the  matter  of  the  consideration,  to  any  advantage 
which  has  been  derived  from  the  agreement,  and,  in  general, 
to  all  those  things  which  in  equity  are  regarded  as  determin- 
ing factors  in  estimating  the  fairness  of  the  agreement  and  the 
good  faith  of  the  parties.  Crane  et  ah  v.  Conklin  et  aZ.,  1  N.  J. 
Eq.  346 ;  Duncan  v.  McCullougli,  4  Serg.  &  Rawle,  482 ;  Caulk- 
ins  v.  Fry>  35  Conn.  170  ;  Johns  v.  Fritchey  et  ah,  39  Md.  258. 

These  cases  are  sufficient  to  illustrate  the  general  rule 
which  prevails  in  the  courts  and  the  limitations  usually  put 
on  the  application  of  the  doctrine.  If  the  defendant  had  set 
up  an  indebtedness  between  herself  and  Stery,  and  insisted 
on  the  trial  of  that  issue  and  the  reduction  of  his  damages  to 
the  extent  of  the  outstanding  debts,  another  and  a  different 
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question  might  have  been  presented.  The  only  thing  which 
we  consider  and  decide  is  the  rightfulness  of  the  judgment, 
which  we  treat  as  based  on  the  fact  that  Stery  was  incapable 
of  contracting  when  he  signed  the  mortgage.  If  this  fact  be 
conceded,  the  judgment  is  right.  He  was  found  to  be  with- 
out consenting  capacity.  He  had  a  right  to  have  the  instru- 
ment canceled  and  to  recover  any  damages  resulting  from 
its  enforcement.  The  state  of  the  account  between  the  par- 
ties was  undoubtedly  a  matter  of  legitimate  evidence, as  tend- 
ing to  show  the  presence  or  absence  of  a  consideration  for  the 
instrument,  and  as  tending  to  support  on  the  one  side  the 
contention  that  the  transaction  was  fraudulent  in  law,  and 
on  the  other  its  perfect  fairness  and  freedom  from  an  effort 
or  desire  to  overreach  the  contracting  party.  We  do  not  in- 
tend to  intimate  that  this  would  have  prevented  the  cancel- 
lation of  the  instrument.  Undoubtedly,  if  Stery  was  indebted 
to  Mrs.  Hale,  and  the  debt  was  due  at  the  time  the  suit  was 
brought,  she  might,  if  the  matter  was  a  legitimate  subject  of 
consideration  in  that  kind  of  a  suit,  have  reduced  the  dam- 
ages. This  we  do  not  decide.  We  simply  concur  with  the 
trial  court  in  its  conclusions  respecting  the  execution  of  the 
mortgage.  Whatever  may  be  our  own  convictions  in  the 
premises  as  the  result  of  an  examination  of  the  record,  we 
are  bound,  under  the  well  settled  practice,  to  accept  the  con- 
clusions of  the  trial  judge  when  we  find  in  the  record  suffi- 
cient evidence  on  which  to  rest  them.  It  would  be  impossible 
to  disturb  the  judgment  without  a  violation  of  this  settled 
rule. 

Since  the  court  decided  the  case  on  conflicting  testimony, 
and  its  judgment  is  supported  by  evidence  in  the  record  and 
is  in  harmony  with  the  law,  it  must  be  affirmed. 

Affirmed* 
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1.  Practice  in  Justice  Court— Special  Constable.  ?  Jj§' 
Before  a  justice  of  the  peace  is  authorized  to  appoint  a  special  constable,      ~ — 

it  must  be  made  to  appear  that  some  legal  right  is  liable  to  be  jeop- 
ardized or  that  some  substantial  harm  come  to  a  litigant  before  a 
regular  officer  could  be  found  to  serve  the  process.  The  conven- 
ience mentioned  in  the  statute  authorizing  such  appointment  must 
be  a  legal  one. 

2.  Same — Appearance— Waiver. 

A  voluntary  and  general  appearance  by  a  defendant  in  a  court  having 

jurisdiction  of  the  subject-matter  of  the  action  is  a  waiver  of  defects 

in  the  process  and  service  thereof. 
8.  Variance — Waiver. 
An  objection  that  the  proofs  did  not  correspond  with  the  pleadings  not 

raised  in  the  court  below  will  not  be  considered  on  review. 
4.  Immaterial  Error. 
A  judgment  will  not  be  reversed  for  any  error  which  does  not  affect  the 

substantial  rights  of  the  parties. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  Henry  B.  O'Reilly,  for  appellaftt. 

Messrs.  Teller,  Orahood  &  Morgan,  for  appellees. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

This  proceeding  in  forcible  entry  and  detainer  was  begun 
by  Bostwick  and  Best  to  recover  possession  of  a  section  of 
land  in  Arapahoe  county.  The  petition  was  filed  with  Morse, 
as  justice,  about  the  20th  of  January,  1894.  The  justice 
issued  a  summons  and  delivered  it  to  one  Duffield,  who  re- 
turned it  served,  signing  his  service  as  special  constable. 
No  appointment  was  indorsed  on  the  summons,  nor  was 
Duffield  otherwise  commissioned  as  an  officer.  On  the  27th, 
Cunningham  appeared  and  moved  to  quash  the  summons 
and  abate  the  suit  because  it  was  not  served  on  him  three 
days  before  the  return  day,  and  because  it  was  not  served 
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by  one  duly  or  at  all  authorized  to  serve  such  process.  The 
motion  was  denied  and  the  case  continued  for  service. 
Another  summons  was  issued  to  one  Tait;  the  writ  bearing 
the  indorsement  "  that  there  was  no  qualified  constable  who 
could  conveniently  be  found  in  the  township."  This  sum- 
mons was  served  on  Cunningham,  who  appeared  and  filed  a 
motion  to  quash  because  the  indorsement  was  not  true. 
Cunningham  substantiated  his  statement  by  an  affidavit, 
which  undoubtedly  showed  there  were  plenty  of  constables 
within  convenient  distance  of  the  office  of  the  justice  who 
could  readily  have  been  found  to  serve  the  writ.  The  mo- 
tion was  denied,  whereupon  proceedings  were  begun  in  the 
district  court  to  prohibit  the  justice  from  proceeding  further 
with  the  case.  When  this  matter  was  disposed  of  adversely 
to  Cunningham,  he  moved  to  change  the  venue,  and  the  case 
was  sent  to  Pickens,  justice,  for  trial.  When  it  came  up 
before  him,  the  defendant  filed  an  answer  denying  generally 
the  allegations  of  the  petition,  and  set  up  an  agreement  of  a 
lease  for  five  years  and  a  transfer  of  the  possessory  interest 
of  the  petitioners.  The  case  was  tried  and  went  against 
Cunningham,  who  took  an  appeal  to  the  ,county  court,  where 
the  cause  was  again  tried  and  resulted  in  a  judgment  in 
favor  of  the  petitioners,  from  which  the  defendant  appealed 
to  this  court. 

The  appellant  practically  presents  but  two  propositions  for 
our  consideration.  Since  each  of  these  must  be  resolved 
against  him,  the  result  will  be  the  affirmance  of  the  judg- 
ment. The  principal  point  respects  the  attempted  delegation 
of  authority  to  a  special  constable  to  serve  the  process.  We 
accept  counsel's  contention  respecting  the  authority  of  jus- 
tices in  this  state,  and,  generally  speaking,  the  limitations 
which  he  would  put  on  their  power  to  appoint  special  officers. 
The  practice  of  appointing  such  special  officers  is,  as  all 
lawyers  and  judges  know,  a  crying  and  a  growing  evil.  It 
comes  partly  from  the  loose  phraseology  of  the  statute,  and 
partly  from  the  desire  of  litigants  to  have  particular  persons 
appointed  to  serve  writs  and  to  execute  process.    With  the 
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policy  which  led  to  the  adoption  of  the  act  which  gave  a 
justice  the  power  to  appoint  a  suitable  person  to  act  as  con- 
stable in  a  case  where  there  was  a  probability  that  a  party 
charged  with  a  crime  might  escape,  or  a  likelihood  that  goods 
would  be  removed  before  a  regular  officer  could  be  found  to 
serve  the  process,  we  have  nothing  to  do.  In  and  of  itself, 
the  statute  doubtless  frequently  subserves  a  useful  purpose ; 
and  if  the  authority  which  it  confers  was  always  wisely  and 
discreetly  executed,  very  little  harm  would  come  from  it. 
Unfortunately,  there  is  added  to  this  general  grant  of 
authority,  by  a  disjunctive  conjunction,  a  clause  which  seem- 
ingly enlarges  the  authority  conferred  and  permits  its  exer- 
cise apparently  under  other  circumstances,  and  when  neither 
of  the  contingencies  suggested  by  the  earlier  clauses  may 
exist.  The  clause  is,  "  whenever  no  qualified  constable  can 
conveniently  be  found  in  the  township."  It  is  quite  impos- 
sible to  determine  whether  the  legislature  had  other  condi- 
tions in  mind  than  those  expressed  in  the  other  clauses,  nor 
whether  the  lawmaking  power  intended  to  grant  generally 
to  justices  the  right  to  appoint  special  constables.  Whatever 
may  have  been  their  purpose,  it  is,  of  course,  impossible  to 
attach  the  limitation  to  the  last  clause  that  a  special  constable 
can  only  be  appointed  when  a  criminal  is  about  to  escape,  or 
when  personal  property  is  liable  to  be  removed  before  a  reg- 
ular officer  can  be  found  to  execute  the  process.  There  was 
an  evident  intention  on  the  part  of  the  legislature  to  confer 
the  power  in  still  other  classes  of  cases  than  those  first  men- 
tioned. The  language,  however,  is  not  broad  enough  to  give 
the  justice  the  right  to  appoint  a  special  constable  under  any 
and  all  circumstances,  as  he  may  see  fit  or  proper.  The  latter 
clause  cannot  be  taken  as  a  grant  of  general  authority  to 
appoint  constables  to  act  in  all  cases.  But  for  its  existence 
we  should  undoubtedly  agree  with  the  authorities  in  other 
states,  where  the  justice  is  held  to  have  no  power  to  appoint 
a  special  constable  to  serve  a  summons,  because  it  is  not 
within  the  possibilities  that  a  regular  constable  cannot  be 
found  to  serve  the  writ  within  any  necessary  or  indispensable 
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time.  But  the  words  of  limitation,  to  wit,  "conveniently 
found,'9  must  be  construed  to  have  a  restricting  significance. 
In  other  words,  the  justice  may  not  of  his  own  motion 
appoint  a  special  officer,  nor  may  he  do  it  on  request  of  a 
litigant,  unless  there  exists  a  legal  necessity  for  the  appoint- 
ment; in  other  words,  it  must  be  made  to  appear  to  the  jus- 
tice, before  he  is  authorized  to  appoint  a  special  constable, 
that  some  legal  right  is  liable  to  be  jeopardized  or  some  sub- 
stantial detriment  or  harm  come  to  a  litigant.  If  the  phrase 
may  be  so  applied,  the  convenience  must  be  a  legal  one.  This 
is  manifest  from  the  general  policy  of  the  law.  There  are 
statutes  which  provide  for  the  election  of  constables,  specify 
their  duties,  define  their  powers,  and  provide  for  the  execu- 
tion of  bonds  which  shall  secure  the  faithful  discharge  of  the 
duties  which  the  law  imposes  on  the  officer.  This  policy  has 
a  strong  and  marked  significance  in  this  connection.  The 
defendant  has  a  right  to  insist  that  the  person  deputed  to 
serve  the  writ  shall  be  a  legally  elected  officer,  who  shall 
discharge  his  duties  under  his  oath  of  office,  and  under  the 
restrictions  of  a  liability  on  his  bond  if  he  oppressively  or 
wrongfully  exercises  his  powers.  A  special  constable  is  a 
totally  irresponsible  person.  If  he  oppressively  execute  the 
power  given  him,  the  defendant  is  remediless  and  he  can  get 
no  redress  for  the  abuse.  These  considerations  show  that 
the  justice  must  see  that  some  injury  will  come  to  the  litigant 
if  he  waits  for  a  regularly  appointed  officer.  We  agree  with 
counsel  in  his  propositions  respecting  the  original  inception 
of  this  case.  The  process  ought  to  have  been  quashed  and 
held  insufficient  and  the  service  bad. 

There  were  several  regularly  elected  or  appointed  con- 
stables within  easy  reach  of  the  court,  and  the  justice  had 
no  right  to  make  the  appointment  of  a  special  officer,  either 
from  motives  of  economy,  the  request  of  the  litigant,  or  for 
any  other  reason  than  to  prevent  possible  harm  to  the  plain- 
tiffs. The  question,  however,  is  not  saved,  and  though  we 
assent  to  the  position,  it  is  not  available  to  reverse  the  case. 
The  appellant  did  not  stand  on  his  motion  and  let  the  pro* 
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ceedings  go  on,  but  he  took  a  great  many  steps  which,  under 
the  various  authorities  iu  this  state,  bar  him  from  now  in- 
sisting on  the  illegality  of  the  service  as  a  defense  to  the 
judgment.  The  statute  which  regulates  these  proceedings 
contains  a  broad,  sweeping  clause,  which  adds  much  force 
to  the  authorities  which  will  be  hereafter  cited,  and  the  posi- 
tion taken  with  reference  to  the  force  and  effect  to  be  given 
to  the  defendant's  acts.  The  act  of  1885,  respecting  forci- 
ble entry  and  detainer,  by  section  19,  page  230,  enacts  gen- 
erally that  in  all  appeal  cases  which  have  originated  before  a 
justice,  the  appellate  court  shall  try  the  case  de  novo,  and 
that  no  exception  shall  be  allowed  because  of  the  proceed- 
ings taken  before  the  justice,  where  he  has  jurisdiction  of 
the  subject-matter.  That  this  justice,  according  to  the  pres- 
ent record,  had  jurisdiction  of  the  subject-matter,  goes  with- 
out saying.  The  land  was  situate  in  Arapahoe  county,  and 
both  Morse  and  Pickens  were  justices  in  that  county,  and 
the  petitioner  had  the  right  to  initiate  the  proc  edings  before 
either  one  of  them.  What  the  defendant  did  also  bars  him 
from  raising  the  question.  He  did  not  rest  on  his  motion 
to  quash,  but  first  filed  a  motion  to  change  the  venue  and 
took  the  case  before  another  justice,  which  in  many  instances 
has  been  held  to  be  a  general  appearance,  which  will  waive 
a  defect  in  the  service.  Further,  when  the  case  got  before 
Pickens,  he  filed  an  answer  setting  up  the  defenses  which 
have  been  stated.  On  this  issue  the  cause  was  tried  and 
judgment  followed.  Not  content  with  this  proceeding,  he 
took  an  appeal  to  the  county  court,  came  in  generally,  and 
tried  the  case  on  its  merits  in  a  court  which  had  jurisdiction 
of  the  subject-matter,  and  which  acquired  jurisdiction  of  the 
person  of  the  defendant  by  virtue  of  this  general  and  volun- 
tary appearance.  These  circumstances  all  conspire  to  de- 
prive him  of  the  right  to  raise  the  question  on  which  he  now 
insists.  Colo.  Central  Ry.  Co.  v.  Caldwell,  11  Colo.  545  ; 
Ruby  Chief  Mining  Co.  v.  Qurley,  17  Colo.  199 ;  Burkhardt 
et  al.  v.  Say  cox,  19  Colo.  889;  Campbell  Mfg.  Co.  v.  Marsh 
et  al.,  20  Colo.  22. 
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There  is  nothing  in  the  case  of  Cort  v.  Newman^  6  Colo. 
App.  154,  decided  in  this  court  at  the  April  term,  which  at 
all  conflicts  with  this  general  doctrine.  In  that  case  it  was 
stipulated  by  counsel  that  the  person  who  took  the  goods  in 
execution  of  the  process  had  not  been  duly  or  otherwise  ap- 
pointed as  special  constable  with  authority  to  serve.  It  was 
accordingly  held  that  the  acts  of  the  alleged  special  officer 
were  trespasses,  for  which  the  plaintiff  might  recover.  It 
did  not  transpire  that  the  defendant  had  appeared  generally 
in  the  action,  whereby  the  justice  acquired  jurisdiction  of  his 
person  as  well  as  jurisdiction  of  the  subject-matter,  and  there 
was  no  question  of  any  waiver  on  the  part  of  the  defendant 
of  the  irregularities  in  the  execution  of  the  process.  What- 
ever may  have  been  the  facts  respecting  the  ultimate  levy 
of  the  execution  on  the  goods,  there  was  nothing  in  the  case 
which  tended  to  show  that  the  defendant  had  in  any  way  so 
waived  his  right  as  to  deprive  him  of  his  cause  of  action 
against  the  trespasser  who  took  the  goods.  The  case  lacks 
all  of  the  features  and  facts  which  both  permit  and  compel 
us  to  apply  the  rule  which  has  been  settled  by  so  many  cases 
in  the  supreme  court.  We  have  thus  disposed  of  appellant's 
principal  question. 

There  is  another  matter  on  which  an  argument  is  based, 
which  is  without  sufficient  foundation.  The  petition  alleged 
a  lease  made  on  or  about  the  20th  of  December  for  the  term 
of  one  year  then  next  ensuing.  The  proof  showed  a  leasing 
near  the  last  of  December,  and  for  one  year  from  the  1st  of 
January,  according  to  the  several  judgments  which  were 
entered  against  the  appellant.  Of  course  he  insists  if  the 
lease  was  to  commence  on  the  1st  of  January,  and  not  on  the 
20th  of  December,  there  was  a  variance  between  the  proof 
and  the  plea.  There  are  two  answers  to  the  position.  The 
findings  are  all  against  him  and  with  the  appellees.  It  is 
doubtful  whether  there  was  any  variance  between  the  pleading 
and  the  proof,  but  if  it  is  conceded  the  allegata  and  probata 
do  not  agree,  whether  such  a  variance  will  ever  be  fatal  when 
there  has  been  a  hearing  on  the  merits  and  prejudice  cannot 
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be  demonstrated,  is  open  to  question.  If  we  should  admit 
the  general  proposition,  the  appellant  is  in  no  condition  to 
urge  error.  He  made  no  motion  for  judgment  because  of 
the  variance,  nor  did  he  object  to  the  introduction  of  any 
testimony  because  it  did  not  correspond  with  the  pleading. 
Not  having  saved  the  question  in  any  wise,  he  cannot  be 
heard  in  this  court  to  complain  of  the  judgment. 

There  are  some  other  minor  questions  suggested  in  the 
brief  of  counsel,  but  they  are  not  of  the  sort  which,  if  found 
in  his  favor,  would  require  us  to  reverse  the  judgment.  The 
tendency  of  the  appellate  courts  of  this  state  is  not  to  restrict, 
but  rather  to  extend,  the  application  of  the  statute  which  for- 
bids us  to  reverse  a  judgment  for  any  errors  which  do  not 
affect  the  substantial  rights  of  the  parties.  We  recognize 
the  force  of  the  enactment,  and  unless  we  can  see  that  the 
error  which  has  been  committed  has  worked  manifest  injus- 
tice, we  do  not  regard  it  as  sufficient  to  overturn  the  judg- 
ment. For  this  reason  we  do  not  generally  regard  assignments 
of  error  based  on  such  matters  of  enough  importance  to  re- 
quire extended  analysis  or  discussion. 

Perceiving  no  error  in  the  record,  and  accepting  the  con- 
clusions of  the  trial  court  on  the  matters  of  fact  as  correct, 
we  conclude  that  justice  has  been  done  between  the  parties, 
which  permits  us  to  affirm  the  judgment. 

Affirmed. 


Taylor  v.  Inslby. 


1.  Names— Initials— Presumption. 

While  it  is  presumed  that  every  person  has  both  a  christian  and  a  sur- 
name, .there  is  no  presumption  that  a  letter  is  not  a  christian  name. 

2.  Same— Pbaotice. 

An  objection  to  a  pleading  or  process  that  the  true  full  christian  name 
of  the  plaintiff  is  not  given  cannot  be  raised  by  motion  when  letters 
or  initials  are  given. 

3.  Same. 

The  strict  rule  of  the  common  law  with  respect  to  the  use  of  initials 
instead  of  the  full  name  does  not  prevail  under  modern  practice. 
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4.  Statute  op  Frauds. 

A  written  acceptance  of  an  order  payable  out  of  certain  funds  and  upon 
specified  conditions  is  not  obnoxious  to  tbe  statute  of  frauds. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  A.  S.  Blake,  for  appellant. 

No  appearance  for  appellee. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

M.  H.  Insley,  plaintiff  below,  presented  to  E.  B.  Cravens 
the  following  account : 

"  Denver,  Colo.,  May  29, 1893. 
44  E.  B.  Cravens,  in  account  with  The  Keeley  Institute, 
for  the  cure  of  the  liquor  and  opium  habits,  nervous  diseases 
and  tobacco  habits,  corner  Fifteenth  and  Curtis  streets,  Bel- 
videre  block,  by  Dr.  Lesley  E.  Keeley's  double  chloride  of 
gold  remedies. 

May    1.  Four  weeks*  treatment,         .         .        $100.00 
"    29.  To  cash,  room  rent,  .        .        .  9.00 

44    29.  July,  1892 30.00 

44     29.  W.  J.  Barclay,  attendant,  .         .         2.00 

$141.00" 

At  the  bottom  of  which  was  the  following  order: 

44  J.  W.  Taylor,  please  pay  this  and  charge  to  my  account. 

44  E.  B.  Cravens." 

On  the  same  date  appellant  wrote  across  the  face  of  the 
account : 

44  Accepted,  payable  out  of  the  amount  due  Cravens  on  my 
note  executed  to  him  payable  July  1, 1893,  provided  the  note 
can  be  gotten  here  by  that  date. 

"Joseph  W.  Taylob." 
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The  fourth  paragraph  of  the  complaint  is  the  only  one  that 
need  be  referred  to.  It  is  as  follows :  "  That  the  conditions 
contained  in  said  acceptance  have  all  been  complied  with, 
and  the  note  mentioned  in  the  acceptance  of  the  defendant 
had  been  taken  up  by  defendant,  and  in  paying  the  same  the 
defendant  has  reserved  the  amount  herein  sued  on  out  of  the 
amount  due  on  the  said  note  of  the  said  Cravens." 

Counsel  for  appellant  moved  to  quash  the  summons  and 
strike  the  complaint  from  the  files,  "/or  the  reason  that  there 
is  no  plaintiff  nor  the  name  of  any  plaintiff  designated  therein, 
the  initials  *  M.  2Z"./  preceding  the  word  4  InsleyJ  as  used  therein, 
constituting  no  name.'9  The  motion  was  overruled.  Counsel 
then  demurred  generally  to  the  complaint, — that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action, — which 
was  overruled.  Counsel  stood  by  his  demurrer,  and  judg- 
ment entered  for  appellee  for  $152.30,  from  which  the  appeal 
was  prosecuted  to  this  court. 

Two  questions  are  presented  by  brief  of  appellant's  coun- 
sel: 

First,  it  is  laboredly  and  exhaustively  urged  that  the  court 
erred  in  refusing  to  quash  the  writ  and  strike  the  complaint 
from  the  files.  Many  authorities  are  cited  and  paragraphs 
quoted  to  the  effect  that  "  M.  H.  Insley  "  is  no  name  at  all ; 
consequently  that  there  was  no  plaintiff.  Most  of  the  author- 
ities are  those  at  common  law,  commencing  with  Coke  upon 
Littleton,  and  coming  down  through  Bacon's  abridgment. 
Some  are  from  works  on  criminal  pleading.  Twelve  author- 
ities are  cited  in  support  of  the  proposition,  "  it  is  a  presump- 
tion of  law  that  every  person  has  both  a  christian  and  a 
surname."  No  doubt  that  such  is  the  legal  presumption, 
but  no  authority  is  cited  to  show  that  "  M.  H."  may  not  be 
the  christian  name  and  all  there  is  of  it.  I  know  of  no  good 
reason,  legal  or  otherwise,  why  parents  may  not  select  any 
letter  or  letters  of  the  alphabet  as  the  name  of  a  child ;  and 
although  the  legal  presumption  is  that  each  individual  has  a 
christian  and  surname,  there  is  no  legal  presumption,  when 
a  man  sues  as  "  M.  H.,"  that  that  is  not  all  there  is  of  it,  un- 
Vol.  VII— 12 
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less  the  fact  is  brought  to  the  knowledge  of  the  court  by  a 
plea  in  abatement,  or  in  some  manner  that  will  inform  the 
court,  not  only  that  the  letters  used  are  initial,  but  what  the 
name  is ;  in  the  language  of  the  books,  "  give  the  plaintiff  a 
better  writ."  This  is  not  done  by  the  motion.  The  court  is 
required  to  presume  that  the  full  name  of  the  plaintiff  is  not 
used.  Formerly,  at  common  law,  a  stricter  rule  prevailed 
than  under  modern  practice.  The  use  of  initials  instead  of 
full  names  has  been  indulged  in  to  such  an  extent  that  to 
now  hold  that  the  courts  had  no  jurisdiction  would  result 
disastrously.  I  have  noticed  this  contention  at  some  length, 
because  counsel,  by  the  amount  of  labor  bestowed  upon  it, 
evidently  thought  it  a  ground  for  reversal. 

I  cannot  agree  with  counsel  on  his  second  proposition, — 
that  the  complaint  was  defective  in  substance, — nor  can  I 
adopt  the  statement  that  "  the  action,  as  will  be  seen  from 
the  record,  is  upon  a  guaranty,  whereby,  as  is  claimed  by 
the  appellee,  the  defendant  specially  promised  to  answer  for 
the  debt,  default  or  miscarriage  of  another  person"  I  can 
find  no  element  of  a  guaranty  in  it.  If  it  were  there,  the 
memoranda  in  writing  are  sufficient,  and  the  consideration 
for  the  acceptance  appears  in  the  acceptance  itself;  and, 
although  conditional,  the  allegation  in  regard  to  the  per- 
formance of  the  condition  is  sufficiently  full  upon  demurrer. 

The  transaction  appears  to  me  to  have  been  in  the  nature 
of  a  "novation."  Cravens  owed  Insley;  Taylor  owed 
Cravens ;  Cravens  made  an  order  on  Taylor,  which  was 
accepted  by  Taylor,  who  was  substituted  in  the  place  of 
Cravens;  and,  as  alleged  in  the  complaint,  Cravens  paid 
Taylor,  who  retained  the  money.  Insley  could  recover 
either  upon  the  acceptance  or  as  at  common  law  for  "  money 
had  and  received  by  Taylor  to  the  use  of  the  plaintiff."  We 
can  find  nothing  in  the  authorities  cited  by  counsel  that 
sustains  his  position  that  the  complaint  was  defective.  The 
only  defect  pointed  out  is  that  the  allegation  in  the  com- 
plaint fails  to  state  that  the  note  was  returned  in  time.  We 
think  the  allegation  sufficiently  full  when  taken  in  connec- 
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tion  with  the  cause  of  action.  At  any  rate,  it  is  sufficient 
to  show  that  Taylor  had  received  the  payment  from  Cravens 
before  Insley  brought  suit. 

The  judgment  must  be  affirmed. 

Affirmed. 


Wolff  v.  Chapman,  fob  the  use,  etc. 

1.  ABSTBAOT8  AND  BRIEFS—  TYPE. 

Abstracts  and  briefs  should  not  be  printed  in  smaller  type  than  small 
pica,  which  should  be  well  leaded. 

2.  Appellate  Practice — Assignment  of  Eeeor. 

Where  a  part  of  the  charge  to  the  jury  is  complained  of,  it  should  be 
quoted  in  the  assignment  of  error. 

3.  Instructions. 

Instructions  concerning  a  state  of  facts  with  respect  to  which  there  is 
no  evidence  should  not  be  given. 

4.  Evidence — Receipts. 

A  receipt  is  open  to  explanation. 

Appeal  from  the  District  Court  of  Montrose  County. 

Mr.  Hugo  Selig,  for  appellant. 

Messrs.  Black  &  Catlin,  for  appellees. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

Mesker  Bros,  were  dealers  in  builders'  supplies  and  mate- 
rials in  St.  Louis,  who  furnished  sundry  ironwork  for  use 
on  and  about  a  building  which  was  put  up  for  Wolff  by 
Chapman,  the  contractor,  during  the  year  1891.  By  the 
terms  of  the  contract  between  Wolff  and  Chapman,  the 
amount  to  be  paid  Chapman  for  his  work  and  the  materials 
which  he  was  to  furnish  was  a  little  upwards  of  $12,000. 
The  original  contract  contained  no  provision  or  reference  to 
the  time  within  which  the  work  should  be  done.     A  bond  or 
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contract  was  offered  in  evidence,  which  would  tend  to  show 
an  agreement  to  finish  it  by  a  fixed  date,  subject  to  sundry 
penalties.  It  makes  very  little  difference  what  the  fact  may 
be  about  it,  because  the  building  was  accepted  by  the  owner, 
and  occupied  by  tenants,  and  there  was  no  dispute  between 
the  owner  and  the  contractor  with  reference  to  the  date  of 
its  completion  or  the  penalties  which  the  bond  seems  to 
have  provided  for.  After  the  work  was  commenced,  there 
was  some  correspondence  between  Chapman  and  the  Mes- 
ker  Bros,  with  reference  to  the  ironwork.  The  testimony 
does  not  show  whether  Chapman  ordered  it,  whereby  he 
became  the  principal  debtor,  or  whether  this  class  of  mate- 
rial and  work  was  to  be  obtained  by  the  owner  and  paid 
for  by  him.  It  is,  however,  of  very  slight  consequence  to 
the  issue.  At  all  events,  Wolff  went  to  St.  Louis,  picked 
out  the  plans  and  selected  the  material  which  was  to  be  used, 
and  the  Mesker  Bros,  subsequently  delivered  it.  Chapman 
did  not  pay  for  it.  In  1893,  Mesker  Bros,  brought  suit 
against  Chapman  in  Montrose  county  and  obtained  judg- 
ment for  the  value  of  the  stuff  furnished,  which  would  indi- 
cate an  order  by  him  and  an  agreement  on  his  part  to  pay. 
The  judgment  was  not  paid,  and,  in  aid  of  its  execution, 
they  sued  out  garnishment  process  and  served  it  on  Wolff, 
who  answered  that  he  was  in  no  manner  indebted  to  the 
contractor.  An  issue  was  taken  on  this  answer,  which  was 
afterwards  tried  by  a  jury,  who  found  for  the  creditors,  and 
judgment  was  entered  against  the  garnishee  for  the  value 
of  the  material.  The  garnishee  prosecutes  this  appeal  to 
reverse  that  judgment.  His  principal  error  rests  on  the  ad- 
mission of  two  depositions  taken  in  St.  Louis.  To  settle 
this  matter  it  was  absolutely  necessary  to  read  the  entire 
abstract  to  determine  the  relevancy  of  the  testimony  and 
whether  error  was  committed  in  its  admission.  The  labor 
has  been  one  of  exceeding  difficulty.  The  abstract  and 
argument  were  printed  in  brevier  type,  which  is  exceedingly 
difficult  to  read.  This  occurs  so  frequently,  we  desire  to 
suggest  that  abstracts  and  briefs  should  not  be  printed  in 
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smaller  type  than  small  pica,  which  should  be  well  leaded. 
This  lightens  the  labors  of  the  court  and  facilitates  the  ex- 
amination of  the  record. 

The  statement  indicates  a  single  question,  to  wit,  whether 
Wolff  had  paid  Chapman  what  was  due  him.  The  deposi- 
tions were  the  evidence  of  two  clerks  of  Mesker  Bros.,  who 
testified  concerning  Wolff's  statements  to  them  at  the  time 
the  ironwork  was  ordered,  which,  if  followed  by  other  com- 
petent proof,  would  tend  to  show  a  guaranty  on  his  part  to 
pay  the  price  of  the  materials.  Chapman  testified  to  an 
indebtedness  sufficient  to  pay  this  claim.  Wolff  controverted 
it,  and  produced  a  receipt  for  $3,000,  given  in  the  early 
winter  of  1891,  which,  if  found  to  be  evidence  of  the  pay- 
ment of  that  sum,  would  liquidate  whatever  was  due  Chap- 
man on  the  completion  of  the  building.  Both  parties  gave 
evidence  respecting  the  circumstances  under  which  the  receipt 
was  given ;  one  insisting  it  was  evidence  of  the  payment  of 
all  sums  of  money  due  Chapman,  and  the  other  that  it  was 
given  as  a  protection  against  certain  of  Chapman's  creditors, 
and  that,  in  truth  and  in  fact,  Wolff  had  never  fully  paid 
him  for  the  work. 

Under  the  very  liberal  practice  required  by  the  statute,  we 
do  not  regard  the  admission  of  those  depositions  as  such  sub- 
stantial error  as  to  compel  us  to  reverse  the  case.  Salazar 
v.  Taylor,  18  Colo.  588  ;   Welch  v.  Mayer,  4  Colo.  App.  440. 

The  controversy  was  undoubtedly  over  the  state  of  the 
account  between  Wolff  and  Chapman.  The  depositions 
were  chiefly  to  the  point  that  when  the  iron  was  purchased, 
Wolff  stated  Chapman  was  not  a  responsible  person,  and  he 
would  guarantee  the  payment  of  the  bill.  There  was  no  evi- 
dence of  a  novation  or  of  a  guaranty,  nor  did  the  judgment 
creditors  seek  to  recover  on  any  such  ground.  Their  case 
rested  solely  on  their  ability  to  prove  that  Wolff  was  indebted 
to  Chapman.  Whether  he  had  guaranteed  the  payment  of 
the  bill  would  naturally  have  been  of  slight  consequence  in 
the  settlement  of  this  dispute.  During  the  progress  of  the 
trial,  and  in  the  course  of  Wolff's  examination,  he  was  shown 
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to  be  a  very  careful,  prudent  man,  who  kept  his  accounts 
with  great  correctness  and  accuracy,  and  had  very  substan- 
tial proof  of  all  his  business  transactions.  To  substantiate 
the  receipt  which  he  offered  as  evidence  of  the  payment  of 
$3,000,  the  sum  specified  in  it,  he  testified  to  the  payment  to 
Chapman  at  various  times  of  this  amount  of  money  in  cur- 
rency of  various  amounts.  He  was  not  able  to  give  the  dates, 
nor  the  sums  of  the  payments,  nor  give  any  very  clear,  con- 
nected account  of  the  items  which  went  to  make  up  the  sum 
total,  or  of  the  disbursement  of  that  amount  of  money  in  cash. 
He  kept  an  account  in  two  banks,  and  up  to  the  time  of  giving 
that  receipt  had  made  his  payments  by  check  on  one  or  the 
other  of  the  institutions.  The  jury  evidently  did  not  accept 
this  explanation  as  true  and  found  against  him.  We  can  see 
in  those  depositions  some  materiality  in  support  of  the  issue. 
If  it  were  true  Wolff  had  guaranteed  the  payment  of  Chap- 
man's bill,  as  a  prudent  business  man  he  certainly  would 
not  have  disbursed  to  Chapman  the  entire  sum  which  might 
be  due  him  on  the  completion  of  the  building,  and  leave  him- 
self liable  to  pay  for  this  ironwork  without  recourse  on  any- 
body but  one,  who  was  known  to  him  to  be  insolvent.  In 
this  aspect  the  depositions  have  some  bearing,  and  the  court 
very  strictly  and  carefully  limited  the  consideration  and 
effect  which  the  jury  were  at  liberty  to  give  them.  Under 
this  express  limitation,  coupled  with  the  fact  that  there  was 
abundant  evidence,  if  the  jury  believed  Chapman's  story,  and 
disbelieved  Wolff's,  on  which  they  might  find  Wolff  indebted 
to  Chapman  in  the  sum  for  which  they  found  a  verdict 
against  him,  we  do  not  feel  at  liberty  to  disturb  the  judg- 
ment. We  prefer  to  accept  the  verdict  of  the  jury  as  con- 
clusive so  lpng  as  we  are  not  compelled  to  treat  this  error  as 
a  fatal  one. 

The  appellant  complains  of  the  court's  refusal  to  give  sun- 
dry instructions  which  related  chiefly  to  the  force  and  effect 
of  the  receipt  which  had  been  referred  to,  and  his  refusal  to 
give  some  instructions  concerning  the  guaranty  mentioned 
in  the  depositions.     We  were  under  no  obligation  to  exam- 
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ine  the  instructions  which  the  court  gave,  because  the  part 
of  the  charge  complained  of  was  not  quoted  in  the  assign- 
ment of  errors.  But  we  looked  at  the  instructions  given 
and  those  refused,  and  we  are  unable  to  put  our  finger  on 
an  error  which  permits  us  to  disturb  the  judgment.  With- 
out quoting  it,  or  stating  the  substance  of  what  was  refused, 
we  may  say  generally,  in  support  of  the  court's  charge,  there 
was  no  evidence  in  the  case  respecting  the  guaranty  which 
entitled  the  garnishee  to  an  instruction  on  the  subject.  The 
case  was  not  thus  conceived.  It  was  a  naked  process  of 
garnishment  to  compel  WolfE  to  pay  what  the  judgment 
creditor  contended  was  a  debt  he  owed  Chapman.  The 
absence  of  any  evidence  to  show  any  novation  or  a  guaranty 
disentitled  the  appellant  to  any  instruction  on  the  subject. 
What  the  court  said  about  the  receipt  was  undoubtedly  the 
law.  A  receipt  is  never  conclusive  or  absolute  evidence, 
either  against  the  person  who  gives  it,  or  in  favor  of  the  one 
who  holds  it.  It  is  undoubtedly  the  subject  of  explanation, 
and  what  the  court  said  about  it  tended  to  the  appellant's 
benefit  rather  than  to  his  detriment. 

We  do  not  discover  in  the  record  or  among  the  assign- 
ments any  errors  which  necessitate  the  reversal  of  the  judg- 
ment. The  verdict  is  evidently  supported  by  the  testimony, 
and,  since  we  are  at  liberty  to  accept  the  finding  of  the  jury 
on  the  question,  we  say  the  judgment  is  right  and  should 
be  affirmed,  which  is  accordingly  done. 

Affirmed. 


184  U.  P.,  D.  &  G.  Ry.  Co.  v.  Perkins.        [Sept.  T., 


The  Union  Pacific,  Denver  and  Gulp  Railway  Com- 
pany v.  Perkins. 

1.  Practice  in  Justice  Coubt—  Jurisdiction. 

Action  commenced  before  a  justice  of  the  peace  against  a  corporation 
and  service  had  upon  it  It  appearing  at  the  trial  that  the  wrong 
party  had  been  brought  into  court,  it  was  attempted  to  cure  the 
error  by  substituting  another  corporation.  Ileld,  the  justice  ac- 
quired no  jurisdiction  over  the  substituted  defendant. 

2.  Same. 

By  appealing  from  the  judgment  of  a  justice  of  the  peace  and  going  to 
trial  in  the  county  court,  a  party  waives  his  objection  that  the  jus- 
tice had  acquired  no  jurisdiction  of  his  person. 

3.  Parties— Receives,  Leave  of  Court  to  Sue. 

Where  a  corporation  is  in  the  hands  of  a  receiver  appointed  by  the  fed- 
eral court,  and  its  property  is  in  custodia  legis,  no  valid  judgment 
can  be  taken  against  it  without  making  the  receiver  a  party;  and 
it  seems  that  consent  to  bring  the  action  should  be  obtained  of  the 
federal  court. 

4.  Practice— Rebuttal  Evidence. 

The  admission  of  plaintiff's  evidence  in  this  case  as  rebuttal  was  im- 
proper and  erroneous. 

5.  Verdict,  Excessive  Set  Aside. 

A  verdict  which  is  excessive  should  be  set  aside. 

Error  to  the  County  Court  of  El  Paso  County. 

Messrs.  Teller,  Orahood  &  Morgan  and  Mr.  C.  C. 
Dorsey,  for  plaintiff  in  error. 

Messrs.  Vanatta  &  Cunningham,  for  defendant  in 
error. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

Defendant  in  error  brought  suit  before  a  justice  of  the 
peace  against  The  Union  Pacific  Railway  Company  to  col- 
lect the  value  of  a  mare  alleged  to  have  been  killed  by  an 
engine  of  the  company.  The  summons  commanded  the  offi- 
cer to  "summon  The  Union  Pacific  Railway,"  etc.     A  trial 
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was  had,  of  which  the  following  appeal's  in  the  transcript  of 
the  docket  of  the  justice  of  the  peace :  "  Defendant  appeared 
by  attorney  F.  E.  Brooks ;  made  objection  to  admitting  any 
evidence  in  the  case  on  account  of  insufficiency  of  the  ser- 
vice, the  name  of  the  corporation  being  The  Union  Pacific, 
Denver  and  Gulf  Railway.  Plaintiff  moved  to  amend  to 
meet  the  defendant's  objection.  Motion  allowed  and  trial 
proceeded.  After  hearing  all  the  evidence  in  the  case,  it  is 
determined  and  adjudged  that  the  plaintiff  R.  E.  Perkins 
make  of  the  defendant  The  Union  Pacific  Railway  Company 
the  sum  of  one  hundred  and  fifty  dollars,  and  costs  of  suit, 
taxed  at  $9.52."  From  which  an  appeal  was  taken  to  the 
county  court,  where  a  trial  was  had  to  a  jury,  resulting  in  a 
judgment  against  the  defendant  for  the  same  amount  ($150). 

Upon  the  trial,  after  the  jury  were  impaneled,  counsel 
for  the  defendant  moved  the  court  to  dismiss  the  action 
against  appellant  for  want  of  jurisdiction;  that  the  sub- 
stitution by  the  justice  of  the  peace  upon  the  trial  of  appel- 
lant in  place  of  The  Union  Pacific  Railway  Company  did 
not  confer  jurisdiction. 

2d.  A  motion  to  dismiss  made  by  the  defendant,  because 
no  service  had  ever  been  had  upon  the  appellant. 

3d.  To  dismiss  because  of  insufficiency  of  the  service  of 
the  summons. 

4th.  Objected  to  any  evidence  being  received,  because  the 
record  showed  that  appellant  was  never  served  with  sum- 
mons. Each  of  which  was  overruled  by  the  court  and  an 
exception  taken. 

The  attention  of  the  court,  in  the  trial  before  the  justice 
of  the  peace,  was  called  to  the  fact  that  the  suit  had  been 
instituted  against  the  wrong  party,  and  service  had  upon  the 
wrong  party.  Instead  of  dismissing  the  suit,  the  court  at- 
tempted to  rectify  the  error  by  substituting  the  proper  de- 
fendant, proceeded  to  trial,  and  entered  up  judgment  against 
a  corporation  that  no  suit  was  instituted  against,  no  process 
issued,  no  service  had,  and  no  appearance  entered. 

Precisely  the  same  thing  was  done  in  the  county  court. 
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The  Union  Pacific  Railway  Company  and  The  Union  Pacific, 
Denver  and  Gulf  Railway  Company  are  two  separate  and 
distinct  corporations.  Where  the  suit  was  instituted  against 
The  Union  Pacific  Railway  Company,  and  service  had  upon 
it,  the  court  could  no  more  acquire  jurisdiction  in  the  man- 
ner attempted  than  by  substituting  a  neighbor  by  the  name 
of  Smith  as  defendant  in  a  suit  instituted  against  and  service 
had  upon  Jones.  This  fact  is  urged  for  reversal  of  the  judg- 
ment. 

It  is  true  that  the  justice  of  the  peace  had  no  jurisdiction 
of  appellant,  nor  did  the  insertion  of  its  name  in  the  sum- 
mons confer  jurisdiction.  Except  by  the  acts  of  appellant's 
attorneys,  there  could  have  been  no  jurisdiction.  They  ap- 
pear to  have  participated  in  the  trial  representing  appellant, 
but  at  the  close  of  the  trial,  as  shown  by  the  transcript,  no 
judgment  was  rendered  against  appellant.  The  judgment 
was  against  The  Union  Pacific  Railroad  Company.  How 
appellant  could  appeal  from  such  a  judgment,  and  why  it  did 
so,  are  enigmas. 

A  bond  was  made,  alleging  a  judgment  against  appellant, 
and  it  appeared  by  counsel  and  proceeded  to  trial.  Instead 
of  relying  upon  its  defense  of  want  of  jurisdiction,  by  its 
appeal  and  participation  in  the  trial  it  not  only  recognized 
the  judgment,  but  waived  its  own  contention. 

It  is  true,  also,  that  appellant  was  in  the  hands  of  a  receiver 
appointed  by  the  federal  court,  and  its  entire  property  in 
custodia  legis.  The  receiver  was  not  made  a  party.  It  is 
undoubtedly  correct,  as  a  legal  proposition,  that  no  valid 
judgment  could  be  had  without  the  receiver,  and  it  is  prob- 
ably true  that  consent  from  the  federal  court  should  have 
been  obtained,  as  it  had  full  and  complete  custody;  but  in 
order  to  have  been  available,  the  matter  should  have  been 
brought  to  the  attention  of  the  court  in  some  manner  that 
could  legally  present  it  as  a  defense.  It  appears  that  it  was 
suggested  to  the  court  during  the  proceedings,  and  there  the 
matter  was  dropped.  Consequently  there  is  nothing  on  that 
question  presented  to  this  court  for  review. 


1895.]        U.  P.,  D.  &  G.  Ry.  Co.  v.  Perkins.  187 

The'plaintiff  testified  that  the  value  of  the  animal  alleged 
to  have  been  killed  was  $150.  Tim  Perkins,  a  brother  of 
plaintiff,  testified :  u  I  think  that  a  fair  market  value  of  this 
animal  in  her  condition  would  be  $150.  *  *  *  I  know  the 
reputed  age  of  the  animal.  I  presume  she  was  ten  or  eleven 
years  old."     There  plaintiff  rested. 

Defendant  called  J.  L.  Williams,  a  lawyer,  who  sold  the 
mare  to  the  plaintiff.  He  testified :  "  This  Fox  mare  that  was 
killed  by  the  railroad  I  had  owned  eight  or  nine  years  when 
I  sold  her  to  Mr.  Perkins,  and  at  the  time  I  bought  her  she 
was  claimed  to  be  seven  or  eight  years  old.  *  *  *  The  cash 
market  value  of  this  mare  in  controversy — I  do  not  know 
that  she  did  have  any ;  an  animal  of  that  description  is  hard 
to  sell ;  I  put  her  in  the  trade  to  Perkins  at  $80.00 ;  before 
that  I  sold  her  once  and  bought  her  back  for  $25.00.  *  *  * 
I  think  there  were  seven  horses;  there  was  a  fixed  value 
placed  upon  each  one ;  the  Fox  mare  was  called  $80.00  ;  the 
value  of  all  of  them  was  called  $200.  *  *  *  Mr.  Perkins 
came  to  me  one  day  and  tried  to  get  me  to  testify  to  a  high 
valuation  of  this  animal ;  he  wanted  that  I  should  pedigree 
her,  and  I  declined  to  concede  to  his  terms.  He  said  at  that 
time  that  he  wanted  I  should  pedigree  the  mare,  and  I  told 
him  I  could  not  do  it." 

Defendant  rested,  when  plaintiff,  ostensibly  for  the  pur- 
pose of  rebuttal,  again  took  the  stand,  but  the  only  rebuttal 
was  his  statement  that  Williams  told  him  that  he  had  spent 
$300  in  developing  the  speed  of  the  mare.  Williams'  state- 
ment was  only,  "  I  never  knew  she  had  any  speed."  No  one 
testified  that  she  had.  Speed,  perhaps,  in  a  younger  animal 
might  be  an  element  of  value  if  established  ;  but  how  proof 
of  an  expenditure  of  money  to  develop  speed,  which  ended 
in  failure,  could  be  competent  as  proof  of  value,  we  are  at  a 
loss  to  understand. 

The  only  evidence  that  might  be  possibly  considered  as 
rebuttal  was  that  in  the  trade  with  Williams  "  there  was  no 
specific  value  agreed  for  that  one  particular  mare."  This 
does  not  rebut  the  testimony  of  Williams.     He  did  not  tes- 
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tify  to  an  agreed  price.  He  said,  "  I  put  her  in  trade  to 
Perkins  at  $30.00."  Whether  it  was  an  agreed  value  or  his 
own  estimate  does  not  appear. 

Here  also  occurs  the  novel  fact  of  a  mare  fifteen  or  seven- 
teen years  old  improving  by  age. 

"  Q.  You  may  state  the  value  of  the  mare  at  the  time  she 
was  killed  as  compared  to  her  value  at  the  time  you  purchased 
her?"  to  which  plaintiff  answered,  "I  would  consider  her 
worth  50  per  cent  more  ;  and  then  she  was  with  foal,  and  in 
a  great  deal  better  condition."  In  his  former  evidence,  that 
she  was  in  foal  was  given  not  as  a  fact,  but  as  an  opinion. 
The  entire  examination  was  objected  to  and  exceptions  saved. 

John  Lay,  the  horseman,  was  recalled,  reiterated  his  for- 
mer statement  of  value  of  $  150,  but  qualified  by  the  state- 
ments that  she  was  worth  that  amount  if  in  foal^  and  had 
the  pedigree  they  claim.  u  I  know  nothing  of  my  own 
knowledge.  I  base  my  knowledge  of  the  pedigree  on  what 
was  told  me."  No  pedigree  whatever  had  been  established. 
Williams  testified  that  the  plaintiff  tried  to  get  him  to  tes- 
tify to  a  pedigree  to  enhance  the  value,  but  he  declined. 
Counsel  moved  to  strike  out  the  entire  evidence,  which  was 
refused,  and  an  exception  taken. 

One  Charles  Williams  was  called,  and,  over  the  objec- 
tions of  defendant,  testified  that  to  the  best  of  his  knowl- 
edge the  mare  was  about  twelve  years  old,  and  "she  ought 
to  be  worth  1150." 

The  admission  of  all  the  testimony  as  rebuttal  was  im- 
proper and  erroneous. 

For  another  reason  the  judgment  should  not  be  allowed  to 
stand:  The  verdict  was  excessive  ;  not  warranted  by  any  evi- 
dence in  the  case  ;  based  upon  the  hypothesis  that  the  mare 
was  younger  than  shown  by  the  evidence ;  that  she  was  in 
foal,  which  was  based  entirely  upon  supposition ;  and  upon 
speed  and  pedigree,  which  were  shown  to  have  been  purely 
imaginary,  if  not  inspired  by  the  questionable  attempt  of 
plaintiff  to  enhance  the  value  by  such  fictitious  aids.  The 
jury  gave  the  highest  amount  claimed.    Taking  the  uncon- 
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tradicted  testimony  of  the  mare's  value  at  the  time  plaintiff 
got  her,  and  his  evidence  that  she  was  worth  50  per  cent 
more  at  the  time  of  her  death,  and  we  only  have  a  value  of 
$45.00,  while  Lay,  the  expert  who  testified  twice  to  the  same 
effect,  admitted  that  if  not  in  foal  her  value  was  only  $100. 

It  is  evident  that  the  jury  was  misled  by  the  error  of  the 
court  in  admitting  rebuttal  testimony,  or  that  the  verdict 
was  the  result  of  bias  and  prejudice.  Whether  by  one  or 
the  other,  or  both,  is  immaterial.  It  was  unwarranted  by  the 
evidence,  and  was  at  least  twice  as  much  as  it  should  have 
been.  At  any  rate,  the  judgment  must  be  reversed  and 
cause  remanded  for  a  new  trial. 

The  judgment  will  be  reversed  and  cause  remanded. 

Reversed. 


The  Greeley,  Salt  Lake  and  Pacific  Railway  Com- 
pany v.  Yount. 

1.  Eminent  Domain — Measure  of  Damages. 

In  an  action  to  recover  for  the  unauthorized  appropriation  of  land,  the 
measure  of  damages  is  the  market  value  of  the  land  at  the  time  it 
was  taken,  with  the  damage  to  the  remainder  of  the  tract  resulting 
from  the  occupation  of  the  land  taken. 

2.  Preponderance  op  Evidence — Instructions. 

The  refusal  to  charge  that,  in  determining  the  preponderance  of  evi- 
dence, the  jury  may  consider  the  opportunities  of  the  witnesses  for 
forming  acquaintance  with  the  facts,  their  demeanor,  their  interest 
in  the  result,  and  probability  of  their  statements,  is  not  reversible 
error. 

3.  Interest. 

In  the  absence  of  contract,  interest  is  recoverable  only  in  the  oases  enu- 
merated in  the  statute. 

Error  to  the  District  Court  of  Boulder  County. 

Messrs.  Teller,  Obahood  &  Morgan,  for  plaintiff  in 
error. 

Mr.  Chas.  M.  Campbell,  for  defendant  in  error. 
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Thomson,  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  to  recover  damages  against  the 
defendant  company  for  its  unauthorized  appropriation  and 
occupancy  of  the  plaintiffs  land  for  the  purposes  of  its  rail- 
road. Plaintiff  had  judgment  for  $916,  from  which  the  de- 
fendant prosecutes  error  to  this  court. 

Aside  from  several  specific  denials  in  the  answer,  the 
defenses  were  that  the  cause  of  action  did  not  accrue  within 
six  years  before  the  suit  was  commenced,  and  that  the  defend- 
ant had  been  in  the  quiet  and  undisputed  possession  of  the 
land,  under  claim  and  color  of  title,  made  in  good  faith,  for 
more  than  five  successive  years  next  preceding  the  time  of 
the  commencement  of  the  action,  and  during  that  period  had 
paid  all  taxes  assessed  against  it. 

There  was  evidence  that  the  defendant  took  possession  of 
the  land  in  1882,  and  this  suit  was  brought  in  1887.  The 
six  years  limit  of  the  statute  had  therefore  not  expired. 
The  defense  of  five  years  possession  and  payment  of  taxes 
under  color  of  title  was  not  sustained.  There  was  no  proof 
or  pretense  of  color  of  title  upon  the  trial ;  and  there  was  no 
evidence  of  payment  of  taxes  upon  the  land  taken.  The 
only  reference  to  the  subject  of  taxes  in  the  way  of  evidence 
was  the  following  stipulation : 

"  That  the  right  of  way  for  the  defendant  to  go  through 
the  streets  of  Boulder  was  granted  by  the  city  of  Boulder  on 
the  11th  day  of  July,  1881,  and  that  said  right  of  way  has 
been  regularly  assessed  and  the  taxes  paid  by  the  defendant 
each  year  since  the  road  was  constructed  in  1881." 

The  extent  of  this  admission  is  that  taxes  upon  the  right 
of  way  through  the  streets  of  Boulder  were  assessed  and 
paid.  The  land  in  question  was  not  in  or  near  Boulder,  and 
the  admission  does  not  affect  it 

There  are  forty-eight  assignments  of  error,  mostly  directed 
to  the  admission  of  testimony,  and  the  giving  and  refusing 
of  instructions. 

We  find  nothing  in  the  court's  rulings  upon  objections  to 
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testimony  which  would  warrant  us  in  reversing  the  judgment. 
The  defendant  requested  instructions  that  the  action  was 
barred  by  the  statute  of  limitations,  and  that  the  plaintiff 
was  not  entitled  to  recover.  We  think  counsel  will  agree 
with  us  that  these  were  properly  refused.  The  defendant 
also  asked  an  instruction  that  the  measure  of  damages  was 
the  actual  cash  or  market  value  of  the  property  taken,  at  the 
time  it  entered  thereon.  This  is  correct  as  far  as  it  goes, 
but  it  was  contained  in  the  instructions  given,  which  also 
authorized  the  jury  to  find  the  damages,  if  any,  to  the  re- 
mainder of  the  tract,  resulting  from  its  occupation  of  this. 
The  court  declared  the  law  correctly,  and  the  refusal  com- 
plained of  was  not  error. 

Another  instruction,  requested  and  refused,  was  that  the 
preponderance  of  evidence  in  a  case  does  not  depend  wholly 
upon  the  number  of  witnesses  testifying  to  a  particular  fact, 
or  state  of  facts ;  but  that  in  determining  upon  which  side 
the  preponderance  is,  the  opportunities  of  the  witnesses  for 
forming  acquaintance  with  the  facts  concerning  which  they 
testify,  their  demeanor  while  testifying,  their  interest  or  lack 
of  interest  in  the  result,  and  the  probability  or  improbability 
of  their  statements,  in  the  light  of  all  the  other  evidence,  and 
of  the  attending  facts  and  circumstances,  should  be  taken 
into  consideration. 

The  doctrine  of  this  proposed  instruction  is  sound,  and  no 
valid  objection  to  its  allowance  occurs  to  us.  But  we  were 
never  very  strongly  impressed  with  the  importance  of  an  in- 
struction of  that  nature.  It  is  based  upon  a  theory  in  con- 
sonance with  which  men  ordinarily  reach  their  conclusions 
and  regulate  their  actions  in  the  affairs  of  life,  without  sug- 
gestion from  others.  A  rule  of  that  kind  is  applicable  in 
matters  of  private  business  as  well  as  in  lawsuits.  The  com- 
mon experience  of  men  makes  its  utility  apparent,  and  we 
think  that  in  a  trial  of  questions  of  fact  it  is  more  properly 
the  subject  of  argument  than  of  instruction.  If  there  were 
no  other  ground  of  complaint  than  the  refusal  of  this  in- 
struction, we  should  not  feel  justified  in  remanding  the  case. 

The  instructions  given  seem  to  have  clearly  and  correctly 
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presented  the  questions  involved,  and  declared  the  law  appli- 
cable to  the  case,  with  one  exception,  which  will  now  be  con- 
sidered. The  court,  among  its  other  instructions,  gave  the 
following : 

"If  you  find  that  anything  was  owing  to  the  plaintiff  for 
damages,  the  plaintiff  is  entitled  to  interest  at  eight  per  cent 
per  annum  since  the  time  the  damage  accrued.  This  inter- 
est is  to  be  computed  by  you  so  that  your  verdict  will  be  for 
just  one  single  amount." 

This  instruction  was  erroneous.  The  right  to  interest,  in- 
dependent of  an  agreement  to  pay  it,  is  statutory.  It  is  not 
given  by  the  common  law.  In  this  state  there  has  always 
been  a  statute  providing  for  interest,  and  enumerating  the 
cases  in  which  it  might  be  allowed.  The.  following  are  sec- 
tions 1  and  2  of  the  act  of  March  22,  1889  : 

"  The  legal  rate  of  interest  on  the  forbearance  or  loan  of 
any  money  when  there  is  no  agreement  between  the  parties, 
as  specified  in  section  three  of  this  act,  shall  be  at  the  rate  of 
eight  per  centum  per  annum." 

"  Creditors  shall  be  allowed  to  receive  interest  when  there 
is  no  agreement  as  to  the  rate  thereof,  at  the  rate  of  eight 
per  centum  per  annum,  for  all  moneys  after  they  become  due, 
on  any  bond,  bill,  promissory  note  or  other  instrument  of 
writing,  or  on  any  judgment  recovered  before  any  court  or 
magistrate  authorized  to  enter  up  the  same  within  this  state, 
from  the  day  of  entering  up  said  judgment  until  satisfaction 
thereof  be  made ;  also,  on  money  due  on  mutual  settlement 
of  accounts  from  the  date  of  such  settlement  on  money  due 
on  account  from  the  date  when  the  same  became  due,  and 
on  money  received  to  the  use  of  another  and  retained  with- 
out the  owner's  knowledge."    Session  Laws,  1889,  p.  206. 

The  law  in  force  prior  to  1889  was  the  act  of  February  2, 
1887,  which,  except  that  the  rate  allowed  was  ten  per  cent, 
and  that  interest  might  be  recovered  on  money  withheld  by 
unreasonable  and  vexatious  delay,  was  substantially  the  same 
as  the  foregoing.  General  Statutes,  sees.  1706, 1707.  It  will 
be  seen  that  cases  like  this  are  not  embraced  in  the  list.  There 
is  no  provision  for  interest  upon  damages  resulting  from  the 
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wrongful  taking  of  property ;  and  without  statutory  author- 
ity it  is  not  recoverable. 

In  R.  R.  Co.  v.  Conway,  8  Colo.  2,  the  supreme  court  said : 
"  Interest  in  this  state  is  a  creature  of  statute  and  regulated 
thereby.  It  is  only  recoverable,  in  the  absence  of  contract, 
in  the  cases  enumerated  in  the  statute,  and  damages  to  prop- 
erty arising  from  the  wrong  or  negligence  of  a  defendant  is 
not  one  of  the  enumerated  cases."  See,  also,  Pettit  v.  Thai- 
Jieimery  3  Colo.  App.  855. 

In  the  case  of  the  wrongful  taking  or  detention  of  personal 
property,  it  has  been  held  that  interest  on  its  value  is  a  proper 
measure  of  the  damages  for  the  detention,  where  they  can- 
not readily  be  fixed  otherwise.  But  the  recovery  was  allowed 
as  damages,  and  not  as  interest,  and  the  legal  rate  of  inter- 
est was  used  as  their  measure,  because  the  character  of  the 
property  was  such  that  there  was  no  other  practicable  method 
of  ascertaining  their  amount.  Machette  v.  Wanless,  2  Colo. 
169 ;  Hanauer  v.  Bartels,  2  Colo.  514 ;  Smelting  $  Refining 
Co.  v.  Tabor,  13  Colo.  41. 

These  decisions  were  not  based  upon  the  statute,  and  the 
statute  did  not  figure  in  them,  except  in  so  far  as  the  rate  of 
interest  which  it  allowed  on  money  was  used  as  a  criterion 
by  which  the  damages  might  be  estimated ;  and  the  reasons 
given  by  the  court  for  using  that  criterion  make  the  decisions 
entirely  inapplicable  to  a  case  like  this. 

We  are  bound  to  presume  that  the  jury  followed  the  instruc- 
tion of  the  court,  and  that  their  verdict  combined  the  amount 
in  which  they  found  the  plaintiff  to  have  been  originally 
damaged  with  interest  on  the  same  at  eight  per  cent  per 
annum  from  the  time  of  the  taking  in  1882  to  the  time  of 
the  trial  in  1894;  and  that  the  verdict  therefore  exceeds 
what  the  plaintiff  is  entitled  to  under  the  law,  by  the  amount 
of  interest  which  it  contains.  The  principal  and  interest  are 
consolidated  into  one  gross  sum,  and  a  separation  of  the  two 
is  impossible. 

The  judgment  must  therefore  be  reversed. 

Reversed. 
Vol.  VII— 13 
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n  84g        Wilson  v.  The  American  National  Bank  op  Pueblo. 

1.  Statute  op  Frauds— Trusts. 

Conveyances,  assignments,  etc.,  made  in  trust  for  the  use  of  the  person 
making  the  same  are  void  as  against  the  existing  creditors  of  such 
person,  and  it  is  unimportant  Whether  the  reservation  is  contained 
in  the  instrument  of  transfer  or  rests  in  parol. 

2.  Same. 

The  object  of  the  eleventh  section  of  the  statute  of  frauds  is  to  invali- 
date transfers  of  personal  property  which  have  the  effect  of  placing 
it  beyond  the  reach  of  creditors  of  the  person  making  the  transfer, 
but  which  leave  a  beneficial  use,  control  or  ownership  in  him. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Laws  &  Prescott,  for  appellant. 

Messrs.  Rogers,  Cuthbert  &  Ellis  and  Mr.  Frank  L. 
Woodward,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

On  the  25th  day  of  January,  1893,  the  appellaut  brought 
suit  against  W.  R.  Gregg  for  $585.83,  due  on  account.  A 
writ  of  attachment  was  issued,  and  process  in  garnishment 
served  upon  certain  debtors  of  Gregg,  who  thereupon  an- 
swered, admitting  their  indebtedness  to  him.  On  the  27th 
day  of  February,  1893,  the  appellee  filed  its  petition  in  inter- 
vention in  the  cause,  alleging  that  it  was  the  owner  of  the 
debts  attached,  by  virtue  of  an  assignment  to  it  for  a  valuable 
consideration,  made  by  Gregg  on  the  24th  day  of  January, 
1893,  of  all  his  book  accounts  and  bills  receivable,  among 
which  were  the  debts  above  mentioned,  and  praying  an  order 
upon  the  garnishees  for  the  payment  to  the  intervenor  of  the 
moneys  for  which  they  had  answered  they  were  indebted. 

It  appears  from  the  evidence  that,  on  January  24th,  Gregg 
owed  the  intervenor  about  $11,000 ;  and  that,  in  the  evening 
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of  that  day,  the  bank  interviewed  Mr.  Gregg  upon  the  sub- 
ject of  an  adjustment  of  the  indebtedness.  He  professed 
himself  unable  to  do  anything  except  to  transfer  his  book 
accounts.     The  following  instrument  was  then  executed : 

"  Pueblo,  Colorado,  January  24, 1892. 
"  For  value  received,  I  hereby  assign,  transfer,  and  set  over 
to  The  American  National  Bank  of  Pueblo,  all  book  accounts 
and  bills  receivable,  due  and  owing  to  me  at  Pueblo,  Besse- 
mer, and  Denver,  growing  out  of  my  business  at  those  places 
as  a  dealer  in  coal,  and  I  hereby  authorize  the  said  bank  to 
take  possession  of  my  books  of  account,  and  collect  the  said 
accounts. 

"  W.  R.  Gregg." 

The  bank,  upon  investigation,  found  that  the  accounts 
were  insufficient,  and  immediately  instituted  legal  proceed- 
ings for  the  recovery  of  the  debt,  which  afterwards  resulted 
in  the  collection  of  the  amount  of  its  claim,  except  about 
$4,000. 

Upon  the  hypothesis  that  the  accounts  were  assigned  as 
security  for  the  debt,  counsel  contend  that  the  transaction 
was  void  by  virtue  of  section  11  of  the  statute  of  frauds, 
which  reads  as  follows :  "All  deeds  of  gift,  all  conveyances, 
and  all  transfers  or  assignments,  verbal  or  written,  of  goods, 
chattels  or  things  in  action,  made  in  trust  for  the  use  of  the 
person  making  the  same,  shall  be  void,  as  against  the  cred- 
itors existing  of  such  person."  General  Statutes,  sec.  1520. 
They  lay  down  the  general  and  comprehensive  proposition 
that  a  sale,  absolute  on  its  face,  but  in  reality  given  for  the 
purpose  of  securing  a  past  indebtedness,  is  equivalent  to  a 
reservation  of  a  trust  for  the  use  of  the  vendor,  and  is  there- 
fore within  the  statute,  citing  Hill  v.  Rutledge,  83  Ala.  162  ; 
McDerniott  v.  Eborn,  90  Ala.  258 ;  Newell  v.  Wagnes8y  1  N. 
Dak.  62  ;  Innis  v.  Carpenter,  4  Colo.  App.  30. 

We  shall  give  some  attention  to  these  cases  after  we  have 
considered  the  purpose  and  effect  of  the  statute  itself.  Its 
object,  as  appears  upon  its  face,  is  to  invalidate  transfers  of 


196  Wilson  v.  American  Nat.  Bank.     [Sept.  T., 

personal  property,  which  have  the  effect  of  placing  it  beyond 
the  reach  of  creditors  of  the  person  making  the  transfer, 
but  which  at  the  same  time  leave  a  beneficial  use,  or  control, 
or  ownership  in  him.  It  is  unimportant  whether  the  reser- 
vation of  the  use  is  contained  in  the  instrument  of  transfer, 
or  rests  in  parol.  In  either  case  the  transaction  is  void  as 
against  creditors.  It  is  the  fact  that  property  is  actually 
conveyed  in  trust  for  the  use  of  the  person  making  the  con- 
veyance, whether  the  declaration  of  trust  is  open  or  secret, 
— expressed  in  the  conveyance,  or  the  subject  of  a  private 
understanding, — which  enables  creditors  to  avoid  the  trans- 
fer. There  may  be  no  active  intention  to  hinder,  delay  or 
defraud  creditors,  but  there  must  be  an  intent  that  some 
benefit  in  the  property,  or  proceeding  from  it,  shall  remain 
in  the  vendor.  The  trust  for  his  use  must  be  created  by 
contract. 

In  Curtis  v.  Leavitt^  15  N.  Y.  9,  a  case  in  which  this  stat- 
ute was  the  subject  of  discussion,  commencing  at  page  121, 
the  court  said :  "  What  then  is  the  true  meaning  of  the  stat- 
ute ?  It  declares  that  '  all  deeds  of  gift,  all  conveyances,  all 
transfers  or  assignments,  verbal  or  written,  of  goods,  chattels, 
or  things  in  action,  made  in  trust  for  the  use  of  the  person 
making  the  same,  shall  be  void  as  against  creditors,  existing 
or  subsequent,  of  such  person.'  All  reasoning  and  all  au- 
thority, as  we  have  seen,  concur  in  the  conclusion  that  it  has 
no  application  to  cases  of  real  and  actual  alienation  upon 
valuable  consideration  and  for  active  and  real  purposes, 
although  incidental  benefits  are  reserved  to  the  grantor. 
There  is  but  one  other  possible  interpretation,  and  that  is 
the  one  to  which  the  language  itself  points.  It  is  the  deed, 
etc.,  to  the  use  of  the  grantor,  which  is  void,  and  not  the 
deed  to  other  uses  and  for  other  objects.  Its  true  name 
should  be  a  statute  of  personal  uses.  Its  object  is  to  render 
simply  ineffectual,  purely  nominal  transfers  of  personal  estate 
where  the  entire  use  and  control  are,  by  a  declaration  of  trust 
in  or  out  of  the  instrument,  left  in  him  who  makes  the 
transfer." 


1895.]         Wilson  v.  Amebican  Nat.  Bank.  197 

In  Campbell  v.  C.  C.  £  L  Co.,  9  Colo  60,  Helm,  J.,  after 
quoting  the  statute,  said :  "  The  intent  with  which  the 
transaction  is  had  governs  the  application  of  this  provision. 
Similar  statutes  have  been  held  to  include  only  those  cases 
where  the  use  or  the  trust  for  the  benefit  of  the  grantor  was 
the  principal  purpose  accomplished  by  the  conveyance ;  but 
where  such  benefit  was  merely  an  incident,  the  main  purpose 
and  effect  of  the  instrument  being  lawful,  the  application  of 
the  statute,  save  possibly  as  to  such  incidental  use  or  benefit, 
has  been  denied." 

A  transfer,  purporting  to  be  an  absolute  sale,  but  actually 
made  to  secure  an  indebtedness,  may  be  obnoxious  to  the 
statute ;  but  there  must  be  some  purpose  in  the  transaction 
other  than  merely  securing  the  debt.  There  must  be  a  use, 
or  control,  or  benefit  in  the  property,  reserved  to  the  vendor 
after  the  debt  is  paid.  Subject  to  the  payment  of  his  claim, 
the  vendee  must  hold  the  property  to  the  use  of  the  vendor. 
In  such  case  it  is  immaterial  whether  the  claim  is  for  a  past 
indebtedness,  or  for  one  then  created.  It  is  the  fact  that  the 
use  condemned  by  the  statute  is  reserved  that  is  fatal  to  the 
conveyance. 

We  shall  now  see  how  far  the  authorities  cited  by  counsel 
sustain  them  in  the  sweeping  statement  that  any  ostensibly 
absolute  conveyance  or  assignment,  the  real  purpose  of  which 
is  to  secure  a  past  debt,  is  void. 

In  Hill  v.  Rutledge,  Blacock  executed  a  bill  of  sale  to  Rut- 
ledge  of  his  entire  crop  of  cotton,  corn,  peas,  fodder  and 
potatoes.  The  evidence  was  that  the  bill  of  sale  was  given 
to  secure  a  preexisting  debt  from  Blacock  to  Rutledge,  and 
for  the  further  purpose  of  securing  advances  already  made, 
and  to  be  made  by  Rutledge  to  Blacock ;  and  that  Blacock 
was  financially  embarrassed  and  insolvent  at  the  time  and 
Rutledge  had  knowledge  of  that  fact.  There  were  two  prom- 
inent features  of  this  transaction  in  addition  to  that  of  security. 
First,  the  conveyance  of  the  whole  property  was  not  necessary 
for  the  security  of  the  debt  owing  to  Rutledge.  It  was  by  out- 
side parol  agreement  made  the  basis  of  future  advances  from 
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him  to  Blacock.  Second,  Blacock  was  insolvent  to  the  khowk 
edge  of  Rutledge.  Property,  therefore,  which  should  have 
been  available  to  creditors  of  Blacock  was  covered  up  in 
Rutledge's  name.  The  court  seemed  to  attach  considerable 
importance  to  the  insolvency  of  Blacock ;  but  we  think  that, 
without  that  feature,  the  case  was  within  the  statute,  because 
such  portion  of  the  property  conveyed  as  was  unnecessary 
for  Rutledge's  security,  and  on  account  of  which  Blacock 
was  to  receive  advances,  was  unquestionably  held  by  Rut- 
ledge  in  trust  for  Blacock's  use. 

The  facts  upon  which  McDermott  v.  Eborn  was  decided 
we  shall  give  in  the  language  of  the  judge  delivering  the 
opinion :  "  The  transfer  of  the  grantor's  stock  of  merchan- 
dise made  to  the  Jefferson  County  Savings  Bank  by  Eborn, 
on  June  7th,  1886,  was  in  form  a  bill  of  sale ;  but  the  evi- 
dence clearly  shows  that  it  was  intended  as  a  security  for  a 
debt  of  $1,500,  and  it  was,  therefore,  but  a  mortgage.  There 
is  no  controversy  on  this  point.  The  mortgagor  was  per- 
mitted to  remain  in  possession  of  the  goods  for  over  three 
months,  and  to  daily  sell  and  appropriate  the  proceeds  of 
sale  to  his  own  use.  The  evidence  satisfies  us,  moreover, 
that  there  was  an  implied  agreement  to  keep  the  matter  se- 
cret, and  not  register  the  mortgage  upon  the  public  records." 
Upon  this  state  of  facts  the  court  held  that  the  transfer  was 
made  in  trust  for  the  use  of  Eborn.  Comment  upon  this 
decision  is  needless. 

The  facts  in  Newell  v.  Wagnesa  were  these:  T.  T.  Lee 
owed  Newell  &  Co.  an  unsecured  debt  of  $2,959.07.  He 
was  indebted  to  the  Merchants'  National  Bank  of  Devil's 
Lake  in  the  sum  of  $2,486.04,  which  was  secured  by  mort- 
gage upon  his  homestead.  His  homestead  was  by  law 
exempt  from  execution,  and  therefore  could  not  be  reached 
by  his  general  creditors. 

He  made  a  bill  of  sale  of  his  entire  stock  of  merchandise, 
his  safe,  store  fixtures,  book  accounts  and  bills  receivable  to 
Newell  &  Co.  The  transaction  purported  to  be  an  absolute 
sale ;  but  it  was  orally  and  privately  agreed  between  him 
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and  Newell  &  Co.  that  the  property  should  be  received  by 
them  as  security  for  their  debt,  and,  further,  that  they  would 
convert  the  property  into  cash,  and,  after  paying  their  own 
claim,  pay  the  mortgage  of  the  bank  upon  the  homestead, 
turning  over  what  was  left,  af ter  making  these  payments,  to 
Lee.  The  cash  value  of  the  stock  of  merchandise  and  fix- 
tures on  the  day  of  the  transaction  was  $2,700,  and  the  cash 
value  of  the  book  accounts  and  bills  receivable,  #6,000.  Lee 
was  insolvent,  and  was  being  pressed  for  payment  by  various 
creditors,  which  facts  were  well  known  to  Newell  &  Co.  at 
the  time  they  took  the  property ;  and  it  was  also  known  to 
them  that  the  property  upon  which  the  bank  held  its  mort- 
gage was  Lee's  homestead.  The  court  held  that  the  secret 
trust  vitiated  the  sale.  And  why  not?  Here  was  a  trans- 
fer of  property  worth  $8,700  in  cash  to  secure  a  debt  of 
$2,959.07,  with  a  private  agreement  that  after  paying  this 
amount  out  of  the  proceeds,  the  residue,  amounting  to  over 
$5,700,  should  be  devoted  to  Lee's  personal  use ; — part  of  it 
to  be  applied  in  the  satisfaction  of  a  mortgage  upon  his 
homestead,  which  would  then  be  unincumbered  property, 
and  beyond  the  power  of  his  creditors  to  touch ;  and  the 
remaining  part  to  be  given  to  him  in  cash. 

We  now  come  to  the  case  of  Innis  v.  Carpenter^  upon  the 
decision  in  which  counsel  seem  to  place  their  chief  reliance, 
and  between  which  and  the  case  at  bar  they  think  they  find 
a  similarity  amounting  to  parallelism.  Let  us  see  what 
were  the  distinguishing  features  of  that  case.  J.  C.  Ken- 
nedy owed  Carpenter  something  over  $1,000  upon  notes 
which  were  not  due,  and  conveyed  to  him  a  stock  of  goods 
in  his  store,  and  certain  real  estate,  receiving  from  Carpen- 
ter $150  in  money  when  the  conveyance  was  made.  A  por- 
tion of  the  goods  were  attached  by  Hover  &  Co.,  creditors  of 
Kennedy.  Carpenter  testified  that  the  transaction  was  an 
absolute  sale,  and  that  the  $150  was  part  of  the  consider- 
ation. Kennedy  testified  that  this  money  was  an  additional 
loan,  that  the  conveyance  was  in  trust  to  secure  his  indebt- 
edness to  Carpenter,  and  that  there  was  a  parol  agreement 


200  Wilson  v.  American  Nat.  Bank.      [Sept.  T., 

between  them  that  Carpenter  should  take  charge  of  the 
store,  manage  the  business,  keep  an  account  of  receipts  and 
expenditures,  and  when  a  sum  sufficient  to  discharge  the 
indebtedness  was  realized,  turn  the  store  back  to  Kennedy. 
There  were  other  facts  and  circumstances  in  the  case  which 
made  it  conclusive  that  the  transfer  was  not  intended  to  be 
absolute,  and  that  the  version  of  Kennedy  was  the  true  one. 
It  further  appeared  that  the  conveyance  embraced  all  the 
property  owned  by  Kennedy.  Referring  to  this,  Reed,  J., 
said :  "  It  would  seem  to  have  been,  in  contemplation  of 
law,  an  assignment  of  all  his  assets,  not  for  the  benefit  of  all 
creditors,  but,  in  the  way  of  an  absolute  conveyance,  for  the 
benefit  of  one."  It  was  also  established  that  the  real  estate 
alone  which  was  conveyed  exceeded  in  value  the  entire 
amount  of  the  indebtedness.  There  was  no  evidence  of  the 
value  of  the  stock  of  goods ;  but  a  statement  subsequently 
procured  from  Carpenter  by  a  sister  of  Kennedy  showed 
sales  of  these  goods  to  the  net  amount  of  $1,267.95.  What 
became  of  the  accounts  and  bills  receivable  did  not  appear. 
An  instruction  to  the  effect  that  if  the  jury  believed  the  sale 
was  not  absolute,  but  was  made  as  security  for  the  indebted- 
ness, the  transaction  was  void,  was  held  to  be  correct.  The 
expression  of  the  court  in  reference  to  this  instruction  is  the 
only  one  in  the  entire  opinion  which  has  even  an  appear- 
ance of  sustaining  counsel's  proposition.  But,  examining  it 
carefully,  we  find  no  such  doctrine  in  it.  It  does  not  say 
that  any  sale,  apparently  absolute,  but  intended  only  as 
security,  is  void  as  to  creditors.  Its  effect  is  that  if  this  par- 
ticular sale  was  not  absolute,  but  was  made  as  a  security  for 
this  particular  indebtedness,  the  transaction  was  void.  It  was 
therefore,  as  a  declaration  of  law,  by  its  terms,  applicable 
only  to  the  facts  of  the  case  on  trial,  and  was  not,  and  was 
not  intended  to  be,  a  statement  of  a  general  principle.  If 
it  were  such  it  would  be  incorrect,  because  it  would  declare 
such  a  transaction  void,  without  qualification ;  whereas  it 
would  be  void,  if  void  at  all,  only  as  to  existing  creditors. 
That  transaction  being,  upon  the  facts  of  that  case,  void  as 
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to  the  attaching  creditors,  it  was  void  for  all  the  purposes  of 
the  case  ;  and  the  significant  omission  of  the  statutory  qual- 
ification would  confine  the  effect  of  the  instruction  to  the 
particular  case  in  which  it  was  given,  even  if  its  general 
language  did  not  explicitly  so  confine  it. 

Now  what  appearance  do  the  facts  of  that  case  present? 
The  store  alone  was  regarded  by  the  parties  as  more  than 
sufficient  to  pay  the  indebtedness.  The  agreement  was  to 
restore  it  to  Kennedy  when  Carpenter  should  realize  the 
amount  of  the  debt  from  sales  of  the  goods.  After  he  had 
made  sales  to  the  amount  shown  in  the  statement,  there  were 
still  goods  for  Hover  &  Co.  to  attach.  What  the  amount  of 
their  claim  was,  and  what  was  the  value  of  the  goods  attached, 
we  do  not  know ;  but  from  the  entire  case  it  seems  quite  clear 
that  the  value  of  the  whole  stock  was  considerably  in  excess 
of  the  amount  owing  to  Carpenter.  Then,  besides  the  goods, 
Carpenter  took  a  conveyance  of  real  estate,  which  of  itself 
was  worth  more  than  all  that  Kennedy  owed  him.  Kennedy 
denuded  himself  of  his  entire  property,  and  placed  everything 
he  had  beyond  the  reach  of  his  creditors.  A  large  proportion 
of  the  property  was  unnecessary  for  any  purpose  of  security, 
and  by  the  conveyance  was  simply  covered  up  in  the  name 
of  Carpenter.  It  was  upon  these  facts  that  this  court  held 
the  transfer  of  the  goods  to  be  in  trust  for  the  use  of  Ken- 
nedy, and  therefore  void  as  to  creditors.  In  this,  as  in  eveiy 
case  to  which  we  have  been  referred,  where  it  was  held  that 
an  absolute  sale,  made  as  security  for  a  debt,  was  within  the 
statute,  the  transfer  embraced  property  which  the  professed 
object  of  the  transaction  did  not  require,  and  which,  being 
unnecessary  for  purposes  of  security,  and  by  reason  of  the 
transfer,  unavailable  to  creditors,  was  necessarily  in  the  ven- 
dee's hands  solely  for  the  use  of  the  vendor. 

The  opinion  in  Newell  v.  Wagness,  supra,  contains  the  fol- 
lowing statement  of  the  principle,  quoted  from  McCullock  v. 
Hutchinson,  7  Watts,  434 :  "  A  bill  of  sale  by  a  debtor  to  one 
preferred  creditor,  purporting  on  its  face  to  be  an  absolute 
conveyance  of  the  goods  of  the  debtor  at  a  fixed  price,  but  in 
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reality  accompanied  with  a  secret  trust  that  the  creditor  shall 
hold  and  dispose  of  the  goods  for  the  discharge  of  a  debt  much 
less  in  amount,  and  pay  over  the  balance  to  the  debtor,  is 
manifestly  a  contrivance  by  which  other  creditors  may  be  hin- 
dered and  prevented  in  the  recovery  of  their  debts.  It  is  the 
secrecy  of  this  trust — a  trust  incompatible  with  that  which 
appeai-s  on  the  face  of  the  transaction — that  constitutes  its 
illegality." 

The  character  of  the  transaction  which  is  the  subject  of 
this  controversy  can  be  gathered  only  from  the  instrument 
of  assignment,  and  the  circumstances  attending  its  execution. 
Gregg  was  largely  indebted  to  the  bank.  The  bank  wanted 
the  debt  paid  or  secured,  and  so  notified  Gregg.  The  result 
was  the  assignment  of  the  accounts  and  bills  receivable,  with 
authority  to  collect  them.  There  was  no  express  agreement 
to  account  to  Gregg  for  any  of  the  money  after  it  might  be 
collected.  The  evidence  does  not  show  what  the  accounts 
aggregated,  or  what  proportion  of  them  was  collectible,  and 
what  not ;  but  it  distinctly  appears  that  on  their  face  they 
were  insufficient  to  satisfy  the  demand.  How  far  they  fell 
short  was  not  shown.  The  facts  of  the  transaction  imply  an 
agreement  on  the  part  of  the  bank  to  collect  the  accounts, 
and  apply  the  money  realized,  as  far  as  it  would  go,  in  pay- 
ment of  the  debt.  There  was  then  a  transfer  of  the  accounts, 
absolute  in  form,  the  money  collected  upon  them  to  be  re- 
ceived by  the  bank  in  payment,  pro  tanto,  of  its  claim.  This 
implied  agreement  was  the  only  agreement  in  connection 
with  the  transaction,  outside  of  what  is  expressed  in  the  in- 
strument of  assignment  itself.  Now,  it  does  not  matter  much 
whether  we  call  this  an  absolute  sale,  or  an  assignment  for 
security.  Its  practical  effect  is  the  same,  whatever  technical 
name  we  may  give  it.  The  accounts  would  not  pay  the  debt, 
even  if  they  were  all  collected.  There  could  be  no  surplus 
to  return  to  Gregg,  and  there  was  therefore  nothing  which 
could  be  the  subject  of  a  trust  for  his  use.  There  was  no 
express  agreement,  and  the  facts  imply  none,  which  could 
bring  the  transaction  within  the  statute  upon  any  construe* 
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tion  of  which  it  appears  to  us  to  be  susceptible,  or  which  has 
been  given  to  it  in  any  case  within  our  knowledge. 

It  is  true  that  the  bank  afterwards  instituted  legal  proceed- 
ings, by  means  of  which  it  realized  out  of  other  property  of 
Gregg  sufficient  money  to  reduce  its  demand  to  $4,000 ;  but 
neither  this  nor  anything  else  which  occurred  after  the  trans- 
action was  completed,  affected,  or  could  affect,  its  character. 
Furthermore,  for  aught  that  appears,  the  accounts  were  in- 
sufficient, or  were  not  more  than  sufficient,  to  satisfy  this 
balance.  As  to  that  matter  we  can  presume  nothing.  The 
fact  that  the  bank  was  able  to  realize  money  from  its  suit 
has  some  value  as  showing  that  Gregg  was  possessed  of  prop- 
erty outside  of  the  accounts  and  bills  receivable,  which  was 
available  to  creditors.  Upon  the  facts  of  this  case,  as  they 
are  disclosed  by  the  record,  the  assignment  by  Gregg  to  the 
bank  was  valid,  and  gave  the  bank  the  right  to  collect  the 
debts  assigned,  and  apply  the  money  upon  its  demand  against 
Gregg. 

The  judgment  will  be  affirmed. 

Affirmed. 


Coe  et  al.  v.  Waters. 


1.  Appellate  Practice. 

A  judgment  will  not  be  reversed  for  an  error  which  has  worked  no  sub- 
stantial injury. 

2.  Same. 

Where  the  whole  charge  to  the  jury  upon  the  only  issue  of  fact  was  a 
correct  statement  of  the  law,  fairly  submitting  the  issue  to  the 
jury,  and  substantial  justice  has  been  done  between  the  parties,  the 
judgment  will  not  be  reversed  because  some  parts  of  the  instruc- 
tions standing  alone  may  have  been  technically  erroneous. 

8.  Same— Variance. 

A  variance  between  the  allegations  and  proof  is  no  longer  fatal.  Any 
error  which  does  not  affect  the  substantial  rights  of  the  parties  is 
to  be  disregarded.  Amendments  to  make  the  allegations  conform 
to  the  proof  are  to  be  permitted  subject  to  terms  and  conditions. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
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Mr.  Earl  B.  Coe  and  Mr.  S.  L.  Carpenter,  for  appel- 
lants. 

Messrs.  Norltn  &  McDuffie,  for  appellee. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  originally  brought  in  the  county  court  of 
Arapahoe  county  by  Mrs.  Waters  against  Coe  Bros.,  because 
of  a  transaction  which  she  had  with  that  firm.  The  case 
went  by  appeal  to  the  district  court,  where  it  was  again  tried, 
and  in  both  cases  the  judgment  went  against  the  appellants. 
The  appeal,  as  argued  by  counsel,  is  based  on  one  principal 
error  concerning  the  form  of  the  action  and  the  method  of 
trial,  with  some  other  collateral  matters,  which  may  be  very 
briefly  disposed  of.  Omitting  whatever  is  unessential  to  an 
apprehension  of  the  contention,  the  case  is  briefly  this :  Mrs. 
Waters  was  the  owner  and  in  possession  of  a  restaurant, 
which  she  valued  at  about  $1,200.  The  question  of  value  is 
of  no  particular  consequence.  It  was  mortgaged  for  $350, 
and  the  notes  which  the  security  covered  were  due  and  un- 
paid. Mrs.  Waters  was  unable  to  raise  the  money  to  liqui- 
date the  indebtedness,  and  went  to  Coe  Bros.,  who  were 
brokers  and  dealers  in  real  estate  and  such  securities,  to 
make  some  arrangement  for  the  disposition  of  the  mortgaged 
property.  At  this  time  Coe  Bros.,  according  to  their  state- 
ments, held  the  notes  for  collection.  Some  interviews  had 
been  had  between  the  parties  with  reference  to  the  paper, 
which  culminated  in  the  transaction  about  which  Mrs. 
Waters  complains.  At  about  the  time  of  the  interview  with 
Coe  Bros.,  one  Fuller  was  a  prospective  purchaser  of  the 
restaurant  and  its  fixtures,  and  he  offered,  according  to  her 
claim,  to  assume  the  incumbrance  and  to  pay  an  additional 
consideration  for  the  transfer.  This  was  to  be  paid  by  a 
deed  on  certain  property  in  Topeka,  which  Fuller  owned. 
Mrs.  Waters  insists  that  she  counseled  with  the  Coe  Bros, 
with  reference  to  the  expediency  of  this  transaction,  who 
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advised  her  to  reject  the  offer,  on  the  basis  of  a  probability 
that  they  would  be  able  to  dispose  of  it,  if  it  was  placed  in 
their  hands,  at  a  better  figure.  This  was  accordingly  done, 
and  she  left  the  property  with  them  for  such  trade  or  sale  as 
they  might  be  able  to  make.  Shortly  afterwards  the  Coe 
Bros,  attempted  to  foreclose  the  mortgage  on  the  property, 
and,  in  execution  of  their  purpose,  took  possession  of  it, 
stating,  as  Mrs.  Waters  says,  that  they  were  unable  to  make 
any  sale  or  other  disposition  of  the  property.  Being  other- 
wise unable  to  settle  the  claim  which  they  held,  she  made  no 
objections  to  the  proceedings  in  foreclosure  which  they  took. 
There  is  some  little  controversy  about  that,  but  it  is  of  no 
moment.  At  all  events,  within  a  day  or  two  of  the  time 
when  they  took  possession  under  their  security,  Fuller  went 
into  control.  He  seems,  according  to  the  evidence,  to  have 
made  the  same  identical  trade  with  the  Coe  Bros,  that  he 
had  offered  to  Mi's.  Waters.  In  other  words,  he  assumed 
the  incumbrance,  agreed  to  take  care  of  the  notes,  took  them 
up  with  his  own  paper,  and  deeded  to  one  of  the  firm  the 
property  in  Topeka.  When  Mrs.  Waters  learned  of  this, 
she  insisted  on  some  adjustment  with  the  firm,  and  that  their 
conduct  was  in  bad  faith  and  in  derogation  of  her  rights  and 
in  violation  of  their  obligations  as  her  agents,  which  position 
they  had  assumed  in  the  matter.  The  case  has  been  stated 
according  to  Mrs.  Waters'  contention,  though  none  of  the 
facts  essential  to  her  recovery  were  admitted,  but  were  stren- 
uously denied  by  the  parties  who  were  connected  with  it. 
Since  the  case  has  been  twice  tried,  and  once  by  a  jury,  and 
on  both  occasions  the  findings  were  adverse  to  the  appellants, 
we  must  assume  the  plaintiffs  case  to  have  been  made  out 
and  those  facts  as  to  which  she  offered  evidence,  which  were 
essential  to  her  recovery,  to  have  been  sufficiently  established 
by  proof.  Bringing  her  suit  on  this  basis,  she  stated  the  case 
generally  in  her  complaint  and  originally  prayed  for  the  re- 
covery of  what  she  alleged  to  be  the  value  of  the  property, 
to  wit,  $1,200,  and  also  to  compel  the  Coe  Bros,  to  deed  to 
her  the  Topeka  lots.     In  other  words,  her  prayer  was  in  the 
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alternative,  and  would  seem  to  be  for  equitable  relief.  In 
the  county  court,  however,  the  latter  part  of  the  prayer  was 
eliminated,  and  she  sought  to  recover  only  what  would  be 
damages  for  the  injury.  The  appellants  contended  the  ac- 
tion to  be  one  in  equity,  objected  to  the  calling  of  the  jury 
and  the  submission  of  the  issue  to  them  for  a  verdict.  It 
was  insisted  the  court  had  no  power  to  submit  the  cause  gen- 
erally, but,  while  it  had  a  right  to  impanel  a  jury  to  try  any 
question  of  fact,  it  was  powerless  to  call  for  a  general  ver- 
dict, or  to  do  otherwise  than  take  it  as  advisory,  and  render 
thereon  such  judgment  as  the  court  should  conclude  was 
proper. 

Possibly  the  complaint  is  somewhat  inartistic,  and  in  its 
form  and  allegations  lends  some  support  to  the  appellants' 
contention.  We  do  not,  however,  concede  that  the  facts  as 
stated  or  the  case  as  made  was  one  which  of  necessity  was 
equitable  in  its  character.  In  other  words,  the  plaintiff  pos- 
sibly had  the  right  to  bring  her  action  and  treat  the  transac- 
tion as  having  been  done  in  her  favor  and  on  her  behalf,  to 
affirm  it  and  compel  the  Coe  Bros,  to  account  for  the  value 
of  the  property  or  invest  her  with  the  title.  The  complaint 
was  not  aptly  conceived  for  this  purpose,  nor  was  it  the  evi- 
dent design  of  the  pleader.  In  reality  the  action  took  the 
form  of  one  for  deceit,  and  a  recovery  was  had  for  the  alleged 
fraudulent  character  of  the  Coe  Bros.'  acts  while  they  were 
attempting  to  discharge  for  Mrs.  Waters  the  duties  of  an 
agent  in  the  premises.  It  therefore  follows  the  court  was 
not  in  error  in  submitting  the  question  to  the  jury  and  per- 
mitting them  to  return  a  general  verdict  in  the  premises. 
The  case  of  Hulley  v.  Chedicy  36  Pac.  Rep.  783,  from  Ne- 
vada, which  is  so  largely  relied  on  by  appellants'  counsel, 
is  inapplicable  to  the  present  case,  and  we  do  not  intend  to 
express  an  opinion  as  to  the  rule  which  that  court  has  de- 
clared. It  was  undoubtedly  there  held  that  where  the  action 
is  one  of  purely  equitable  cognizance,  the  court  cannot  sub- 
mit the  issues  to  a  jury,  take  a  verdict  and  render  judgment 
as  in  a  law  action.    The  case,  however,  was  purely  an  equi* 
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table  one,  for  it  was  an  attempt  to  follow  money  which  had 
been  paid  by  a  debtor  who  was  garnisheed  to  a  third  person, 
to  whom  a  judgment  had  been  assigned  with  an  intent  on  the 
part  of  the  assignor  to  defraud  his  creditors.  The  court 
held  that  garnishment  created  no  lien  on  the  money,  but,  to 
follow  it  into  the  hands  of  the  person  who  had  received  it, 
the  party  must  establish  the  alleged  fraud,  attack  the  trans- 
fer, and  by  decree  compel  the  assignee  to  pay  over  the  money 
which  the  creditor  had  attempted  to  reach  by  his  garnish- 
ment proceedings.  Of  course,  in  a  case  of  this  description, 
an  action  at  law  would  not  lie  against  the  assignee,  nor  could 
a  money  judgment  be  properly  entered  against  her.  There 
is  no  analogy  between  the  two  cases.  It  was  based  on  what 
was  alleged  to  be  a  fraud  or  wrong  done  by  the  agents  in 
the  transaction  of  the  business  of  their  principal,  whereby 
injury  came  to  the  principal,  for  which  an  action  would  lie. 
In  a  case  of  this  sort,  not  only  could  a  money  judgment  be 
had,  but  it  could  properly  be  enforced  if  the  verdict  should 
be  found  against  the  wrongdoers.  Whether,  in  any  suit 
under  our  system  of  practice,  this  would  be  a  substantial 
error  requiring  the  reversal  of  the  case,  is  a  question  of  some 
gravity.  Our  supreme  court,  in  one  of  the  cases  which  will 
be  hereafter  cited,  has  gone  to  a  very  considerable  length  in 
the  application  of  the  statute  which  forbids  the  appellate 
courts  to  reverse  a  case  where  the  error  complained  of  has 
worked  no  substantial  injury  to  the  parties.  We  do  not  de- 
cide whether  the  case  is- absolutely  within  the  scope  of  the 
decisions,  but  it  certainly  approaches  it.  The  entry  of  the 
judgment  might  be  taken  to  be  the  conclusion  of  the  court 
on  the  facts,  since  it  was  necessarily  entered  after  a  motion 
for  a  new  trial  had  been  overruled.  The  other  conclusion, 
however,  is  so  entirely  satisfactory,  we  do  not  attempt  to  pro- 
tect the  judgment  by  the  application  of  what  is  usually  found 
to  be  a  very  satisfactory  rule. 

There  are  several  other  errors  assigned  and  argued  in  the 
brief,  based  principally  on  the  instructions.  The  objections 
to  the  charge  were  with  reference  to  two  paragraphs  of  it. 
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These  are  probably  sufficiently  definite  to  be  the  basis  of 
assignments  of  error,  but  they  are  so  completely  separated 
from  the  balance  of  the  charge  that  we  are  quite  able  to  say 
the  appellants  were  not  harmed  by  them.  They  may  be  in 
some  respects  technically  erroneous,  and  they  may  have  been 
given  respecting  some  matters  which  could  well  have  been 
taken  away  from  the  consideration  of  the  jury.  In  the  main, 
however,  the  charge  was  entirely  correct,  and  on  the  princi- 
pal and  only  question,  to  wit,  the  good  faith  of  the  Coe  Bros., 
was  a  fair  statement  of  the  law,  and  left  this  issue  to  the  jury. 
Errors  of  this  description  have  been  repeatedly  adjudged 
insufficient  to  reverse  a  judgment,  if  the  verdict  of  the  jury 
is  accepted,  and  the  case  has  been  fairly  tried  and  substantial 
justice  has  been  thereby  done  between  the  parties.  We  are 
unable  to  conclude  otherwise,  and  consider  the  case  fairly 
within  the  scope  of  this  principle.  Patrick  Red  Sandstone 
Co.  v.  Skoman,  1  Colo.  App.  323  ;  Salazar  v.  Taylor,  18  Colo. 
538  ;   Williams  v.  Williams,  20  Colo.  51. 

These  considerations  dispose  of  all  the  matters  which  are 
presented  to  our  attention,  and,  finding  nothing  in  the  record 
to  warrant  any  other  result,  we  affirm  the  judgment. 

Affirmed. 

ON  PETITION  FOR  REHEARING. 

Per  Curiam.  This  petition  for  rehearing  deals  princi- 
pally with  a  proposition  to  which  no  particular  attention  was 
given  in  the  original  opinion.  Itwas  disregarded  because  it 
was  deemed  of  slight  importance,  and  little  reliance  seemed 
to  have  been  placed  on  it  in  the  argument.  It  is  totally 
unnecessary  for  us  to  give  it  the  attention  requisite  to  a  full 
expression  of  our  views  on  the  subject,  and  we  shall  only 
briefly  state  them.  There  is  no  need  for  a  controversy 
between  the  court  and  counsel  respecting  the  impossibility  to 
bring  certain  classes  of  actions  in  particular  cases  which  are 
used  as  illustrative  of  the  argument.  It  is  quite  true,  as  a 
general  proposition,  the  plaintiff  is  bound  to  state  in  his  com- 
plaint the  cause  of  action  which  he  attempts  to  prove,  and  his 
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proof  must  correspond  with  his  allegations.  While  this  is 
conceded  to  be  the  law,  we  cannot  admit  the  result  which 
the  argument  suggests.  A  variance  at  the  common  law  was 
undoubtedly  fatal,  and  advantage  might  be  taken  of  it  by- 
way of  demurrer  or  by  motion  in  arrest  of  judgment,  and  it 
made  very  little  difference  whether  the  variance  was  com- 
plete or  simply  extended  to  some  material  matter  involved  in 
the  action.  Under  our  code,  by  virtue  of  section  78,  this  rule 
is  entirely  abrogated.  The  court  is  bound  to  disregard  any 
error  and  defect  in  the  proceedings  which  does  not  affect  the 
substantial  rights  of  the  parties,  and,  wherever  there  may  be 
a  variance  between  the  allegations  and  the  proof,  a  specific 
remedy  is  provided.  The  court  is  bound  to  permit  amend- 
ments of  the  allegations,  to  make  them  correspond  with  the 
proof,  subject,  of  course,  to  the  provision  which  will  protect 
the  rights  of  the  complaining  party.  It  is  equally  true, 
when  the  case  comes  to  this  court  by  appeal,  we  are  bound  to 
disregard  any  defect  in  the  pleadings  if  in  our  judgment 
the  substantial  rights  of  the  parties  remain  unaffected.  The 
fundamental  difficulty,  of  course,  rests  in  the  difference 
between  the  court  and  counsel  respecting  the  nature  of  the 
action  which  the  plaintiff  brought. 

The  astute  counsel  has  always  insisted  the  action  was 
equitable  as  contradistinguished  from  a  legal  one.  We  were 
impelled  to  differ  with  him,  and  we  still  adhere  to  our  con- 
clusion as  expressed.  When  this  stumbling  block  is  removed, 
it  deprives  the  appellants'  case  of  any  substantial  merit. 
During  the  progress  of  the  trial  the  defendant  interposed  no 
objections  to  the  introduction  of  the  testimony,  but,  on  the 
conclusion  of  the  plaintiff's  proof,  moved  to  strike  it  out  be- 
cause it  was  variant  from  the  case  as  laid.  When  the  legal 
character  of  the  action  is  once  conceded,  that  motion  was 
manifestly  not  sufficient  to  preserve  the  question  in  the 
record,  if  it  is  a  question  on  which  he  has  a  right  to  insist. 
Doubtless,  if  the  defendant  had  been  surprised  by  the  testi- 
mony, and  a  totally  different  case  had  been  made  from  that 
which  he  was  called  upon  to  answer,  he  would  have  been  en- 
Vol,  VII— 14 
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titled  to  a  continuance.  He  might  likewise,  perhaps,  in  the 
present  instance,  have  compelled  an  amendment  of  the  com- 
plaint so  as  to  have  presented  a  legally  accurate  statement 
of  the  plaintiffs  action.  Taking  no  steps  in  either  one  of 
these  directions,  we  do  not  regard  the  question  of  variance 
as  so  saved  in  the  record  as  to  call  for  a  specific  judgment 
respecting  it.  While  we  concede  the  complaint  is  not  so 
drafted  as  to  present  with  technical  accuracy  the  cause  of 
action  which  was,  according  to  the  verdict  of  the  jury,  sus- 
tained by  the  proof,  it  did  contain  all  the  allegations  requisite 
to  the  plaintiffs  recovery.  The  action  may  not  have  been 
by  the  court  designated  with  extreme  accuracy  when  it  was 
called  an  action  for  deceit.  It  is  useless  to  quarrel  about 
terms,  for  what  the  court  intended  to  express  was  the  idea 
that  the  transaction  between  the  parties  having  occasioned 
damage  to  the  plaintiff  and  being  done  in  wrong  of  her  rights, 
entitled  her  to  maintain  suit  for  whatever  damages  she  might 
be  able  to  demonstrate  by  her  testimony.  She  undoubtedly  had 
either  one  of  two  remedies.  She  might  have  brought  an  action 
to  compel  the  defendants  to  convey  the  Topeka  property,  or  she 
might  have  brought  an  action  for  the  damages  occasioned  by 
their  wrongdoing,  and  their  measure  would  be  of  necessity  the 
value  of  this  property  as  it  might  be  established.  The  case  was 
tried  on  the  latter  hypothesis,  the  verdict  establishes  the  acts  of 
the  appellants  to  have  been  wrongful,  and  the  juiy  have  fixed 
the  value  of  the  property  by  their  verdict.  While  we  are 
very  frank  to  say  our  conclusion  on  the  testimony  as  pre- 
sented by  the  record  might  not  harmonize  with  the  conclu- 
sions at  which  the  jury  arrived,  we  regard  ourselves  as  con- 
cluded by  their  verdict  and  without  the  right  to  disturb  the 
judgment  because  it  is  against  the  evidence.  Since  we  accept 
the  result  and  the  facts  as  they  are  thus  exhibited  in  con- 
crete form,  we  are  unable  to  see  that  any  error  has  been  com- 
mitted which  substantially  affects  the  rights  of  the  parties. 
We  therefore  conclude  the  rehearing  must  be  denied  and 
the  judgment  affirmed  according  to  the  original  opinion. 

Rehearing  denied. 
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Silver  State  Council  No.  1,  op  The  American  Order 
of  Steam  Engineers,  v.  Rhodes  et  al. 

Equity — Labob  Organizations. 

A  labor  organization  has  no  cause  of  action  against  another  body  for 

adopting  regulations  the  tendency  of  which  is  to  diminish  plaintiffs 

membership. 

Error  to  the  District  Court  of  Arapahoe  County. 

Messrs.  Allen  &  McAndrew,  for  plaintiff  in  error. 

Mr.  I.  N.  Stevens  and  Mr.  Thos.  D.  Adams,  for  defend- 
ants in  error. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

The  purpose  for  which  this  proceeding  was  instituted  is 
set  forth  in  the  prayer  of  the  complaint,  which  we  quote : 

"That  an  injunction  issue  out  of  this  honorable  court, 
enjoining,  restraining  and  prohibiting  the  above  named  de- 
fendants, each  and  all  of  them,  and  their  said  organizations, 
their  servants,  agents  and  employees,  both  as  individuals  and 
organizations,  in  any  manner  interfering  with  or  trying  by 
threats,  boycotts,  strikes  or  intimidations  to  break  up  and 
destroy  or  cause  the  resignation  of  any  member  by  threats, 
boycotts,  strikes  or  intimidations  of  Silver  State  Council 
No.  1,  American  Order  of  Steam  Engineers,  plaintiff  herein, 
or  by  strikes,  boycotts  or  any  other  threats  to  compel  it  or 
its  members  to  throw  up  its  certificate,  articles  or  charter  of 
incorporation  or  organization,  or  to  in  any  manner  interfere 
with  the  rights  and  privileges  of  Silver  State  Council  No.  1, 
of  the  American  Order  of  Steam  Engineers,  plaintiff  herein, 
or  its  right  to  exist  and  enjoy  its  rights,  privileges  and  free- 
dom under  the  laws  under  which  it  was  created,  for  costs 
herein  expended,  and  will  ever  pray." 
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The  complaint  avers  the  capacity  in  which  the  plaintiff 
sues,  and  the  objects  of  its  corporate  existence  as  follows  : 

"  That  plaintiff  is  a  corporation  organized  and  existing  by 
and  under  the  laws  of  the  state  of  Colorado,  for  the  purpose 
of  promoting  a  thorough  knowledge  in  its  members  of  theo- 
retical and  practical  steam  engineering,  to  help  each  other  to 
obtain  employment,  bury  the  dead,  extend  the  license  law 
throughout  the  United  States  as  well  as  the  state  of  Colorado, 
and  for  the  further  purpose  of  helping  its  members  according 
to  the  terms  set  forth  in  its  certificate  of  incorporation,  refer- 
ence of  which  is  hereto  made." 

The  complaint  further  states  that  the  plaintiff  is  a  "non- 
striking  labor  organization;"  that  certain  of  the  defendants 
are  trustees  of  an  organization  called  "  The  Trades  and  Labor 
Assembly,"  which  is  composed  of  various  labor  unions  of  Den- 
ver and  vicinity,  and  was  organized  for  the  purpose  (among 
other  things)  "  of  enforcing  the  rights  of  their  several  com- 
ponent parts  by  ordering  a  strike  against  all  other  organiza- 
tions, employers  or  individuals  against  whom  it  or  they  may 
have  a  grievance,  and  cannot  enforce  their  rights  upon  which 
they  base  their  demands ; "  that  certain  other  defendants  are 
officers  and  members  of  an  organization  known  as  "  Steam 
Engineers'  Protective  Union  No.  5703,  of  The  American  Fed- 
eration of  Labor,"  whose  objects  are  to  compel  all  stationary 
steam  engineers  to  join  their  order,  "  and  to  resort  to  force 
by  boycotting  any  one  who  employs  stationary  steam  engi- 
neers not  members  of  said  organization,"  or  not  subject  to 
its  orders  or  those  of  the  Federation  of  Labor ;  and  that  the 
members  of  this  organization  are  also  members  of  the  Trades 
and  Labor  Assembly.  It  is  also  alleged  that  in  March,  1892, 
the  plaintiff  was  admitted  into,  and  became  a  member  of,  the 
Trades  and  Labor  Assembly,  and  in  April,  1893,  was  expelled 
from  that  body  because  its  charter,  constitution  and  by-laws, 
disclosed  that  it  was  a  "  nonstriking  "  organization ;  and  that 
its  expulsion  was  in  pursuance  of  a  conspiracy  among  certain 
of  the  defendants,  members  of  the  assembly,  who,  together 
with  the  other  defendants,  have  since  its  expulsion  been  con- 
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stantly  endeavoring  "in  all  manner  and  ways,  both  openly 
and  in  secret,  to  destroy  and  exterminate  "  it.  This  purpose 
was  proposed  to  be  accomplished  u  by  declaring  boycotts  and 
strikes  and  using  other  means  of  warfare  known  to  striking 
labor  organizations  against  any  and  all  who  would  employ  any 
stationary  steam  engineer  who  was  a  member  or  belonged  to 
Silver  State  Council  No.  1,  of  The  American  Order  of  Steam 
Engineers."  Some  instances  are  given  in  which  it  was  at- 
tempted to  compel  engineers  belonging  to  the  plaintiffs 
organization  to  join  the  union,  or  procure  their  discharge 
from  employment,  by  threatening  to  "  boycott,"  and  u  levy 
strikes  against,"  their  employers. 

The  complaint  containing  an  averment  that  the  case  was 
too  urgent  to  admit  of  the  delay  incident  to  giving  notice,  a 
temporary  injunction  was  granted  ex  parte,  which  was  after- 
wards, on  motion  of  the  defendants,  dissolved  on  the  ground 
that  the  case  made  by  the  complaint  was  not  one  of  equitable 
cognizance. 

The  motion  admits  the  truth  of  the  allegations  of  the 
complaint,  and  the  question  is  whether,  taken  together,  they 
constitute  a  cause  of  action.  The  plaintiff  is  a  corporation, 
and  to  entitle  it  to  relief  it  must  appear  that  its  corporate 
rights  are  threatened  with  some  injury  of  a  kind  which  may 
be  made  the  subject  of  an  action,  and  for  which  courts  have 
the  power  to  afford  redress.  The  complaint  is  that  the 
defendants  have  banded  together  and  conspired  to  "  exter- 
minate" the  plaintiff;  and  that  they  propose  to  accomplish 
their  purpose  by  compelling  its  members  to  leave  it.  Of 
course,  when  its  members  have  all  withdrawn,  it  will  be 
extinct.  We  need  not  discuss  the  character  of  the  means  to 
be  employed  for  its  disintegration.  Whether  they  are  legal 
or  illegal,  they  cannot  be  made  the  subject  of  an  action  in 
favor  of  the  plaintiff.  It  has  no  property  in  its  members, 
and  in  losing  them  it  sustains  no  damage  which  the  law  rec- 
ognizes as  damage.  It  cannot  compel  its  members  to  remain 
with  it ;  and  if  they  are  violently  driven  out  of  it, — if  they 
are  forced  to  relinquish  their  membership  against  their  will, 
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— the  grievance  is  theirs  and  not  the  plaintiffs.  Or  if,  for 
the  purpose  of  forcing  their  withdrawal,  others,  by  means  of 
"boycotts"  or  "strikes,"  are  made  to  suffer,  the  latter  must 
fight  their  own  battles.  The  law  does  not  make  the  plain- 
tiff their  champion.  The  disorganization  and  resulting  ex- 
tinction of  the  plaintiff  would  doubtless  be  a  calamity ;  but 
it  is  one  which  the  law  is  powerless  to  avert.  We  have  cited 
no  authorities  because  we  can  find  none  which  are  of  any 
use.  If  a  case  bearing  the  remotest  analogy  to  this  was  ever 
the  subject  of  adjudication,  our  most  diligent  effort  has  failed 
to  unearth  any  record  of  it. 
The  judgment  will  be  affirmed. 

Affirmed. 


The  State  Insurance  Company  of  Des  Moines,  Iowa, 
v.  Du  Bois  et  al. 

1.  Statutes — Extraterritorial  Force— Insurance. 

The  statute  of  a  state  in  which  a  policy  of  insurance  was  applied  for 
and  issued  upon  property  there  situate,  providing  that  no  action 
shall  be  begun  within  ninety  days  after  notice  of  loss  shall  have 
been  given,  is  not  operative  or  controlling  in  this  state. 

2.  Agency. 

A  principal  is  bound  by  the  acts  of  his  agent  to  the  extent  of  his  appar- 
ent authority,  unless  limitations  to  his  power  be  brought  to  the 
knowledge  of  the  other  party. 

3.  Insurance — Misstatement  in  Application. 

A  statement  in  an  application  for  insurance  to  the  effect  that  the  title 
was  in  the  applicant  and  by  warranty  deed,  when  in  truth  it  was  in 
him  and  another  by  will,  is  not  available  as  a  defense  to  an  action 
on  the  policy  where  it  appears  that  the  applicant  disclosed  all  the 
facts  to  the  soliciting  agent  of  the  company,  by  whom  the  misstate- 
ment was  written. 

4.  Appellate  Practice — Assignment  of  Error. 

Assignments  of  error  must  definitely  and  specifically  point  out  the  sup- 
posed error. 

5.  Practice  in  Insurance  Cases— Materiality  of  Misstatement. 

Generally,  it  is  for  the  jury  to  say  whether  the  facts  concealed  or  mis- 
stated were  material  to  the  risk,  and  the  burden  is  upon  the  insurer 
to  establish  the  materiality  of  the  representation  complained  of  and 
its  falsity. 
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6.  Same. 

In  order  to  avoid  a  policy  on  the  ground  of  misrepresentation  on  part 

of  the  assured,  it  is  enough  to  show  that  the  representation  was  in 

fact  false  and  was  material  to  the  risk. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

On  and  prior  to  July  31, 1889,  appellees,  Bradford  and 
Jacob  J.  B.  Du  Bois,  brothers,  were  owners  of  a  farm  in 
Lucas  county,  Iowa,  upon  which  was  a  barn  of  the  value  of 
$2,600,  two  water  tanks  of  the  value  of  $60.00.  The  title 
to  the  property  was  in  both  brothers,  equally,  as  tenants  in 
common ;  was  by  devise  and  will  of  a  deceased  uncle. 

On  the  date  above  mentioned,  Bradford  H.  Du  Bois  ap- 
plied to  the  local  agent  of  appellant,  one  R.  S.  Gray,  for 
insurance  upon  the  barn,  water  tanks  and  hay  stored  in  the 
barn,  to  the  amount  of  $1,200, — $1,000  upon  the  barn,  $150 
upon  the  hay,  and  $50.00  upon  the  water  tanks.  An  appli- 
cation for  the  insurance  was  made  out  by  the  agent  and 
signed  by  the  appellant  Bradford  H.  Du  Bois,  in  which  it 
was  stated  that  the  title  was  in  the  name  of  applicant,  Brad- 
ford H.,  and  that  the  title  was  by  warranty  deed.  The 
policy  was  made  out  by  the  agent,  the  money  premium  of 
$18.00  received  by  the  agent  for  insurance  for  five  years 
from  date,  and  the  policy  and  the  application  was  sent  by 
the  agent  to  the  company  for  approval.  Application  ap- 
proved and  policy  issued  for  the  $1,200  on  the  8d  day  of 
August,  1889.  On  the  26th  of  September,  1892,  the  insured 
property  was  consumed  by  fire,  and  within  the  prescribed 
time  proof  of  the  loss  was  made.  No  question  is  made  as 
to  the  regularity  of  the  proof  of  loss,  or  the  value  of  the  prop- 
erty destroyed.  The  following  appears  in  the  policy  of  in- 
surance : 

"  And  it  is  expressly  understood  and  agreed  by  the  parties 
hereto,  that  application  and  survey  No.  332188,  made  by  the 
assured,  is  hereby  made  a  part  of  this  policy,  and  a  warranty 
on  the  part  of  the  assured;  and  that  this  policy  is  issued 
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upon  the  faith  of  the  statements  in  said  application  and  sur- 
vey, as  they  thus  appear  in  writing  therein  only? 

The  legal  defenses  interposed  were :  First,  that  the  suit 
was  instituted  in  less  than  ninety  days  after  the  service  of 
the  notice  of  loss,  when,  by  a  provision  of  the  statute  of  the 
state  of  Iowa,  it  was  declared  "  that  no  action  shall  be  begun 
within  ninety  days  after  such  notice  shall  have  been  given." 
Second,  that  the  alleged  misstatement  of  the  title  by  Brad- 
ford H.  vitiated  the  policy  and  rendered  it  void. 

To  the  second  defense  plaintiffs  replied  as  follows :  "And 
further  replying  to  said  fourth  and  fifth  paragraphs  and  de- 
fenses of  said  answer,  plaintiffs  allege :  That  shortly  prior 
to  the  issuing  of  said  policy  of  insurance,  the  plaintiff,  Brad- 
ford H.  Du  Bois,  was  solicited  and  requested  by  the  duly 
authorized  agent  of  the  defendant  to  insure  the  property 
described  in  the  complaint  with  said  defendant  company,  and 
thereupon  said  solicitor  and  agent  of  the  defendant  examined 
said  property,  and  had  and  obtained  full  information  with 
respect  to  the  same,  and  said  agent,  without  any  direction 
or  authority  from  said  Bradford  H.  Du  Bois  or  the  plaintiffs, 
filled  out  a  pretended  application,  by  writing  in  certain  al- 
leged answers  to  printed  questions  upon  a  blank  form  fur- 
nished by  the  defendant  to  its  said  agent  for  that  purpose, 
and  presented  the  same  to  Bradford  H.  Du  Bois  for  signa- 
ture, within  the  said  state  of  Iowa,  which  is  the  alleged 
written  application  referred  to  in  said  answer ;  and  plain- 
tiffs further  say,  that  prior  to  the  signing  of  said  pretended 
written  application,  said  Bradford  H.  Du  Bois  duly  and  fully 
informed  defendant's  said  agent  of  the  facts  with  reference 
to  the  title  and  ownership  of  said  insured  property,  and  the 
lands  and  premises  upon  which  the  same  was  situated,  and 
then  and  there  informed  said  agent  that  said  property  and 
premises  belonged  to  the  plaintiffs  jointly,  and  in  common, 
and  that  the  said  property  and  premises  had  been  devised  to 
the  plaintiffs  by  will,  and  that  said  Bradford  H.  Du  Bois  was 
transacting  business  with  reference  to  said  property  and 
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premises,  and  obtaining  insurance  thereon  for  both  of  the 
plaintiffs  and  in  their  joint  interest 

•*  Plaintiffs  further  say :  That  it  was  then  and  there  rep- 
resented and  stated  to  said  Bradford  H.  Du  Bois,  by  defend- 
ant's said  solicitor  and  agent,  that  it  was  right  and  proper 
for  said  Bradford  H.  Du  Bois  to  sign  his  name  alone  to  the 
application  so  prepared  and  made  out  by  said  agent  as  afore- 
said ;  and  that  the  insurance  to  be  written  thereon  by  the 
defendant  would  cover  all  of  said  insured  property  and  the 
interests  of  both  of  said  plaintiffs  therein ;  that  said  Brad- 
ford H.  Du  Bois  had  no  knowledge  of  said  alleged  represen- 
tations, inquiries  and  responses  thereto,  or  said  alleged  war- 
ranties or  statements  contained  in  said  application,  but 
relied  upon  the  statements  of  defendant's  said  agent  with 
respect  to  the  same ;  that  said  policy  of  insurance  was  writ- 
ten and  delivered  by  the  defendant  to  the  plaintiffs,  and 
was  received  and  paid  for  by  them,  through  the  said  Brad- 
ford H.  Du  Bois,  in  full  reliance  and  upon  the  faith  of  said 
representations  and  declarations  of  said  defendant's  agent 
aforesaid,  and  with  full  knowledge  on  the  part  of  the  defend- 
ant of  the  title  and  ownership  of  the  plaintiffs  to  and  in 
said  insured  property,  and  the  premises  on  which  the  same 
are  situated,  as  above  set  forth,  and  for  the  purpose  of  insur- 
ing the  interests  of  both  the  plaintiffs  in  said  insured  prop- 
erty, and  not  otherwise." 

A  trial  was  had  to  a  jury;  verdict  for  plaintiffs  for 
$1,283.60,  from  which  $8.00  was  remitted ;  judgment  upon 
the  verdict,  from  which  an  appeal  was  taken  to  this  court. 

Mr.  Sylvester  G.  Williams,  for  appellant. 

Mr.  S.  D.  Walling,  for  appellee. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

We  cannot  agree  with  the  contention  of  counsel  that  the 
statute  of  the  state  of  Iowa  limiting  the  time  in  which  an 
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action  could  be  commenced  to  ninety  days  was  operative 
and  controlling  in  this  state.  Even  in  that  state,  with  the 
statute  in  existence,  the  statute  could  be  waived  by  contract, 
and  when  waived,  and  an  absolute  contract  made  to  pay  in 
sixty  days,  a  cause  of  action  would  accrue  upon  default  of 
the  payment,  and  the  law  would  be  powerless  to  extend  the 
time  and  make  a  new  contract  differing  from  the  one  made 
by  the  parties.  Where  no  contract  was  made  as  to  the  time 
of  payment,  perhaps  the  legislature  could  make  one ;  but  a 
law  changing  and  making  a  new  contract  for  the  parties 
would  be  of  very  doubtful  validity,  even  if  it  operated  on 
all  obligations  to  pay ;  but  it,  by  its  terms,  is  confined  to 
one  line  of  contracts,  and  might  be  classed  as  specific  or 
"class"  legislation,  that  is  always  regarded  as  of  very  doubt- 
ful constitutionality.  But,  however  this  may  be,  we  are  sat- 
isfied that  the  statute  is  purely  remedial  in  its  character, 
does  not  affect  the  contract,  but  only  the  remedy  to  enforce 
it,  and  if  valid  can  only  be  made  available  within  the  state, 
— a  sort  of  a  statute  of  limitations,  which  is  purely  local  in 
character,  that  has  no  extraterritorial  application  or  force, 
and  the  trial  court  so  properly  held. 

II.  The  pleadings  clearly  set  out  the  only  important  issue 
of  fact  in  the  case,  and  the  only  one  tried. 

The  following  facts  were  fully  established  by  the  evidence : 
That  R.  S.  Gray  was  the  local  agent  of  the  company  to 
solicit  insurance,  examine  the  property  to  be  insured,  receive 
the  application  and  premium,  make  out  the  policy  and  for- 
ward it  with  the  application  to  the  general  office,  and,  if 
approved,  the  policy  was  executed  and  became  operative ; 
second,  that  he,  as  such  agent,  made  a  survey  of  the  prop- 
erty, filled  up  the  blank  application  in  writing,  presented  it 
to  B.  H.  Du  Bois  for  his  signature ;  that  Du  Bois  at  the 
time  called  his  attention  to  the  error  in  the  application  in 
the  statement  of  the  title,  and  told  him  that  the  property 
was  owned  equally  and  jointly  by  himself  and  brother,  that 
the  title  was  by  devise,  and  that  he  represented  his  brother 
and  was  taking  the  insurance  for  the  benefit  of  both. 
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Du  Bois  testified :  "  That  Gray  prepared  the  application, 
that  the  conversation  referred  to  was  right  there,  before  the 
application  was  signed,  at  that  time.  I  told  him  the  circum- 
stances exactly.  They  didn't  correspond  exactly  with  the 
application,  and  he  told  me  to  sign  it,  and  he  would  accept 
the  application  all  right  if  I  was  doing  business  for  my 
brother,  which  I  said  I  was,  for  my  brother  and  myself." 

R.  S.  Gray,  the  agent  who  effected  the  insurance,  testified : 
44  That  he  was  the  agent  of  the  defendant  coftipany  July  81, 
1889,  in  soliciting  and  writing  applications  for  insurance ; 
that  witness  wrote  and  filled  out  the  application  on  the  barn, 
hay  and  water  tanks  for  plaintiffs;  that  witness  himself 
wrote  in  the  answers ;  that  Du  Bois  told  witness  that  the 
property  was  willed  to  him,  Du  Bois,  and  his  brother,  and 
belonged  to  him  and  his  brother  equally ;  that  he,  Du  Bois, 
was  transacting  business  both  for  himself  and  brother  ;  that 
Du  Bois  did  not  state  to  witness  that  he  was  the  sole  and 
undisputed  owner  of  the  property.  Du  Bois  told  witness  he, 
Du  Bois,  was  insuring  the  property  for  the  benefit  of  himself 
and  brother." 

44  Cr.  Int.  14.  Was  your  attention  ever  called  to  this  appli- 
cation from  the  time  it  was  made  until  after  the  fire  ?  A.  Not 
that  I  remember  of ;  don't  think  it  was. 

44  Cr.  Int.  15.  When  did  you  first  learn  that  there  was  any 
question  about  the  truth  of  the  answers  in  the  application  ? 
A.  Never  heard  of  any  question  about  the  truth  of  the 
answers  in  the  application. 

44  Cr.  Int.  16.  Did  you,  at  the  time  this  application  was 
made,  willfully  and  knowingly  insert  false  answers  in  the 
application  ?  If  so,  why  did  you  so  knowingly  make  such 
false  answers  ?  A.  I  never  willfully  or  knowingly  inserted 
any  false  answers  in  the  application." 

This  evidence  was  undisputed,  and  only  met  by  the  evi- 
dence of  Theodore  Grefe,  who  was  assistaut  secretary  of  the 
company  and  superintendent  of  its  agencies.     He  said : 

44  Int.  4.  State  in  general  the  manner  in  which  said  business 
was  conducted  in  respect  to  the  taking  of  risks  and  issuing 
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of  policies.  A.  Soliciting  agent,  such  as  that  of  R.  S.  Gray, 
who  solicited  the  insurance  of  the  plaintiff  upon  which  the 
policy  in  controversy  was  issued,  procured  application  from 
parties  and  submitted  them  to  the  company  for  approval,  and 
if  such  application  were  accepted  and  approved,  the  company 
at  its  home  office  issued  the  policy,  and  mailed  it  direct  to 
the  assured,  unless  otherwise  requested,  it  being  frequently 
the  case  that  they  went  to  parties  holding  mortgages  ou  the 
property  insured,  and  such  an  agent  has  no  power  to  bind 
the  company,  he  being  employed  to  solicit  applications  and 
for  that  purpose  only. 

"That  the  policy  of  insurance  was  issued  by  defendant 
upon  this  application  to  B.  H.  Du  Bois,  and  mailed  August  3, 
1889,  to  B.  H.  Du  Bois,  at  Denver,  Colorado.  That  the 
application  was  received  from  R.  S.  Gray,  solicitor.  That 
the  policy  was  issued  wholly  and  solely  upon  the  basis  of  the 
statements  made  in  the  application,  the  application  being  the 
basis  upon  which  all  business  was  accepted  from  solicitors. 

"  That  R.  S.  Gray  was,  on  July  31,  1889,  a  solicitor  of 
applications  for  insurance  in  the  defendant  company,  and 
had  authority  from  the  auditor  of  the  state  of  Towa  to  so 
solicit.  He  had  no  power  to  issue  policies  of  said  company, 
or  to  otherwise  bind  the  defendant  company.  In  regard  to 
the  application  in  question,  R.  S.  Gray  had  no  right  to  do 
anything  but  to  take  Du  Bois9  statement  and  answers  to  all 
questions  in  the  application,  just  as  he  gave  them,  and  sub- 
mit the  application  to  the  company  for  its  approval.  He  had 
no  right  or  authority  to  issue  policies  or  bind  the  company 
in  any  manner." 

This  evidence  in  no  way  contradicted  or  rebutted  the  evi- 
dence of  the  plaintiff.  What  the  general  course  of  business 
of  the  company  was  and  how  conducted  was  of  very  little 
legal  importance,  without  proof  of  knowledge  of  it  having 
been  brought  home  to  the  other  contracting  party ;  and  as 
to  the  power  of  Gray  to  bind  the  company,  it  is  a  well 
settled  rule  of  the  law  of  agency  that  where  a  recognized 
agency  exists,  unless  limitations  of  such  agency  are  brought 
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to  the  knowledge  of  the  other  contracting  party,  such  limi- 
tations are  inoperative  and  the  principal  is  bound  not  only 
by  the  actual  authority  conferred,  but  by  his  acts,  in  the  line 
of  his  agency,  to  the  extent  of  his  apparent  authority.  This 
is  a  well  established  principle,  founded  upon  reason  and  jus- 
tice, to  prevent  imposition  and  protect  innocent  parties ;  and 
it  is  a  fact  to  be  deplored  that  in  the  business  of  insurance 
this  principle  is  so  often  attempted  to  be  disregarded,  and 
that  the  principal,  while  taking  all  the  benefits  of  the  con- 
tract, when  liability  is  incurred,  attempts  to  throw  off  the 
responsibility  by  setting  up  the  limited  authority  of  the 
agent,  known  only  to  the  principal.  But  in  this  case  it  is 
not  necessary  to  rely  upon  the  apparent  authority  of  the 
agent.  The  actual  authority  conferred  upon  the  agent,  when 
taken  in  connection  with  the  established  and  undisputed 
facts,  was  sufficient  to  make  the  application  forwarded  to  the 
company  by  the  agent  the  act  of  the  company,  and  not  of  the 
insured,  and  estop  it  to  deny  its  correctness  and  regularity. 

The  following  is  section  1  of  an  act  relating  to  insurance 
in  the  state  of  Iowa,  approved  March  31,  1880,  and  in  force 
at  the  time  this  contract  of  insurance  was  made : 

"  Any  person  who  shall  hereafter  solicit  insurance,  or  pro- 
cure applications  therefor,  shall  be  held  to  be  the  soliciting 
agent  of  insurance  company  or  association  issuing  a  policy 
on  such  application,  or  on  a  renewal  thereof,  anything  in  the 
application  or  policy  to  the  contrary  notwithstanding." 

Grefe,  the  officer  of  the  company,  testified:  "That  the 
application  was  received  from  R.  S.  Gray,  solicitor.  *  *  * 
That  R.  S.  Gray  was,  on  July  31, 1889,  a  solicitor  of  appli- 
cations for  insurance  in  the  defendant  company,  and  had 
authority  from  the  auditor  of  the  state  of  Iowa  to  solicit. 
He  had  no  power  to  issue  policies  of  said  company,  or  other- 
wise bind  the  defendant  company." 

The  statute,  as  well  as  the  evidence,  made  Gray  the  agent 
of  the  company  to  solicit  insurance,  receive  applications  and 
forward  them  to  the  company.  This  was  all  he  did  in  this 
instance.    There  is  no  claim  that  he  exceeded  or  attempted 


222  State  Ins.  Co.  v.  Du  Bois.  [Sept.  T., 

to  exceed  his  authority.  If,  with  full  knowledge  of  all  the 
facts,  and  with  his  attention  directly  called  to  the  error,  he 
accepted  it,  forwarded  it  to  his  principal  without  explanation 
or  calling  its  attention  to  the  facts,  it  became  responsible  for 
the  errors  contained  in  the  application. 

The  numerous  technical  and  complicated  provisions  in- 
serted in  modern  policies,  the  result  of  years  of  experiments 
and  experience,  are  supposed  to  be  safeguards  to  protect  in- 
surance companies  against  the  frauds  that  might  be  perpe- 
trated by  designing  applicants  against  the  company,  and 
where  the  application  is  willfully  and  knowingly  false,  the 
forfeiture  and  defense  are  based  upon  the  fraud  and  deceit 
by  which  the  contract  was  obtained.  In  the  absence  of  those, 
there  is  no  basis  for  the  defense. 

In  this  case  there  was  no  fraudulent  intention  shown  on 
the  part  of  either  the  insured  or  the  agent.  It  is  not  claimed 
that  the  failure  to  insert  the  name  of  the  brother  or  the  source 
of  title  in  any  way  increased  the  risk,  or  that  the  result  would 
have  been  in  an)*  way  different  if  the  agent  had  made  the 
application  conform  to  the  facts  as  given  to  him  by  the  appli- 
cant. It  seems  to  have  arisen  from  want  of  qualification  of 
the  agent  and  a  resulting  mistake,  as  B.  H.  DuBois  was  the 
applicant,  he  seems  to  have  thought  the  application  correct 
and  so  informed  the  applicant.  If  such  was  not  the  fact,  we 
have  only  the  alternative  that  it  was  an  intentional,  pre- 
meditated fraud,  not  of  the  applicant  against  the  company, 
but  by  the  latter,  through  its  accredited  agent,  against  the 
assured.  Our  conclusion  is,  that  under  the  facts  as  shown, 
neither  DuBois  brothel's  nor  B.  H.  DuBois,  are  responsible 
for  the  contents  of  the  application,  having  fully  disclosed  all 
the  facts  to  the  agent;  and  that  the  misstatements  in  the 
application  cannot  avail  the  appellant  as  a  defense  to  the 
action,  see  State  Ins.  Co.  v.  Taylor,  14  Colo.  499 ;  Wich  v. 
Equitable  Ins.  Co.,  2  Colo.  App.  484 ;  California  Ins.  Co.  v. 
Q-racey,  15  Colo.  70 ;  Brown  v.  Com.  Ins.  Co.,  86  Ala.  189 ; 
Dupreau  v.  Ins.  Co,,  76  Mich.  615  ;  Mowry  v.  JRosendale,  74 
N.  Y.  361 ;  Iron  Works  v.  Ins.  Co.,  25  Conn.  465 ;  Ins.  Co. 
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v.  Ivers,  56  111.  402  ;  Ins.  Co.  v.  Chipp,  93  111.  96 ;  Ellenberger 
v.  Ins.  Co.,  89  Pa.  St.  464 ;  Wood  on  Ins.,  sec.  384 ;  May  on 
Ins.,  sec.  140. 

Counsel  assigned  several  errors  upon  the  admission  and 
rejection  of  evidence  upon  the  trial,  but  they  are  general  in 
character.  In  order  to  be  reviewed  they  should  be  definite  and 
specific,  pointing  out  the  supposed  error.  General  assign- 
ments,— that  the  court  erred  in  admitting  evidence  of  plain- 
tiff and  in  rejecting  the  evidence  of  defendant, — might  well 
be  omitted. 

A  careful  examination  of  the  instructions  asked  by  the 
defendant  and  refused  fails  to  disclose  any  error.  All  were 
properly  refused.  Each  in  effect  was  equivalent  to  the  in- 
struction that  plaintiff  could  not  recover,  and  practically 
withdrawing  from  the  jury  the  questions  of  fact  necessary 
to  a  determination  of  the  issues. 

The  charge  of  the  court  as  given  was  short  and  specific, 
and  in  accord  with  the  decisions  of  the  courts  of  this  state 
and  of  many  others.  One  paragraph,  taken  by  itself,  in 
regard  to  ratification  and  estoppel,  might  be  open  to  criti- 
cism, but,  as  explained  and  modified  by  the  balance,  would 
not  warrant  a  reversal. 

Aside  from  the  amount  of  loss  sustained,  all  the  law  of  the 
case  was  contained  in  the  following  brief,  concise  paragraphs : 
"  That  the  plaintiff  is  entitled  to  recover  that  amount,  unless 
you  believe  from  the  evidence  that  there  was  such  fraud  or  de- 
ceit practiced  at  the  time  of  obtaining  this  insurance  as 
would  be  a  defense;"  and,  "The  court  will  instruct  you 
that  the  application  is  a  part  of  the  policy.  The  answers 
therein  made  shall  be  taken  as  true,  unless  you  find,  from 
the  evidence,  that  at  the  time  the  application  was  made  and 
signed  by  the  plaintiff,  B.  H.  Du  Bois,  that  the  agent  then 
and  there  kne.w  the  status  of  affairs,  as  to  the  ownership, 
and  the  agent  himself,  knowing  these  facts,  would  estop  the 
company  from  setting  up  an  affirmative  defense  of  that  kind." 

They  presented  fairly  to  the  jury  the  only  questions  pre- 
sented by  the  issues. 

The  general  rule  is  well  stated  in  1  Wood  on  Insurance, 
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sec.  236 :  "  It  is  for  the  jury  to  say  whether  the  facts  con- 
cealed or  misstated  were  material  to  the  risk.  And  the  bur- 
den is  upon  the  insurer  to  establish  the  materiality  of  the 
representation  and  its  falsity." 

"  If  fraud  on  the  part  of  the  assured  is  set  up  in  avoidance 
of  the  policy,  the  insurer  must  establish  it  by  competent 
affirmative  proof,  as  it  will  be  presumed  that  the  assured 
acted  honestly  and  in  good  faith,  until  the  contrary  is  satis- 
factorily established.  In  order,  however,  to  avoid  a  policy 
upon  the  ground  of  misrepresentation  on  the  part  of  the 
assured,  it  is  not  necessary  that  a  fraudulent  purpose  or  in- 
tent, on  the  part  of  the  assured,  should  be  established.  It  is 
enough  if  the  representation  was  in  fact  false,  and  was  material 
to  the  risky 

"  It  is  the  peculiar  province  of  the  jury  to  determine  all 
questions  of  fact  in  a  case.  Thus,  it  is  for  the  court  to  say 
what  amounts  to  a  misdescription  of  premises,  but  it  is  for 
the  jury  to  say  whether  or  not  a  misdescription  was  material 
to  the  risk,  so  as  to  misrepresentation  or  concealment,  so  it 
is  for  the  jury  to  say  whether  there  has  been  a  breach  of 
warranty,  and,  in  a  case  where  the  warranty  is  dependent 
upon  a  matter  of  fact  whether  a  warranty  in  fact  exists.  It 
is  for  the  jury  to  say  whether  there  has  been  a  material  al- 
teration or  increase  of  the  risk."  See,  also,  Wich  v.  JSquitable 
Ins.  Co.,  supra ;  Boos  v.  Life  Ins.  Co.,  64  N.  Y.  236 ;  Board- 
man  v.  Ins.  Co.,  20  N.  H.  551 ;  M*Lanahan  v.  Ins.  Co.,  1 
Pet.  170 ;  Parker  v.  Ins.  Co.,  10  Gray  (Mass.),  302 ;  Per- 
cival  v.  Ins.  Co.,  83  Me.  242 ;  Ins.  Co.  v.  Mitchell,  48  Pa.  St. 
374 ;  Jones  Mfg.  Co.  v.  Ins.  Co.,  8  Cush.  (Mass.)  82 ;  Ins. 
Co.  v.  Lawrence,  10  Pet.  507  ;  Mat.  Ins.  Co.  v.  Deale,  18  Md. 
26 ;  Seminary  v.  Ins.  Co.,  14  Gray  (Mass.),  459 ;  Curry  v. 
Ins.  Co.,  10  Pick.  (Mass.)  535 ;  Richards  v.  Ins.  Co.,  80  Me. 
273. 

The  questions  of  fact  having  been  fairly  submitted  and 
found  for  the  plaintiff,  such  finding  is  conclusive  upon  this 
court,  and  our  view  of  the  law  of  the  case,  being  as  stated 
above,  the  judgment  will  be  affirmed. 

Affirmed. 
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The  Larimer  and  Weld  Reservoir  Company  v.  The     ls25c  w 
Water  Supply  and  Storage  Company. 

Equity— Pabties— Water  Rights. 

A  reservoir  company  taking  water  for  storage  from  a  tributary  is  not 

liable  to  be  enjoined  from  so  doing  at  the  suit  of  an  appropriates 

of  water  from  the  main  stream  above  the  mouth  of  the  tributary. 

The  rights  of  appropriators  below  cannot  be  determined  except  in 

a  proceeding  to  which  they  are  parties. 

Error  to  the  District  Court  of  Larimer  County. 

Messrs.  Robinson  &  Love  and  Mr.  H.  N.  Haynes,  for 
plaintiff  in  error. 

Mr.  Geo.  W.  Bailey  and  Mr.  H.  I.  Garbutt,  for  defend- 
ant in  error. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

The  Water  Supply  and  Storage  Company  is  a  corporation 
organized  to  supply  water  for  irrigation  to  its  stockholders, 
taking  water  for  that  purpose  from  the  Cache  la  Poudre  river. 
The  Larimer  and  Weld  Reservoir  Company  is  a  corporation 
organized  to  furnish  water  for  irrigation  to  its  stockholdei-s, 
and  has*  been  doing  so  by  means  of  a  reservoir  which  it  filled 
from  Dry  creek,  an  affluent  of  the  Cache  la  Poudre.  The 
Storage  Company  takes  its  water  from  the  Cache  la  Poudre 
above  the  point  where  Dry  creek  joins  it.  The  Storage 
Company  brought  this  action  to  restrain  and  enjoin  the  Res- 
ervoir Company  from  continuing  to  divert  the  waters  of  Dry 
creek  during  the  times  when  water  was  needed  by  the  plain- 
tiff for  the  use  of  its  stockholders,  alleging  that  the  plaintiffs 
appropriation  preceded  and  was  superior  to  that  of  the  de- 
fendant, and  that  the  defendant  was  diverting,  and  threat- 
ened to  continue  to  divert,  the  waters  of  Dry  creek,  to  the 
diminution  of  the  amount  to  which  the  plaintiff  was  entitled* 
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and  to  the  irreparable  injury  of  its  stockholders,  by  reason 
of  the  failure  and  ruin  of  their  crops  which  would  be  caused 
by  an  insufficient  supply  of  water.  A  decree  was  rendered 
according  to  the  prayer  of  the  complaint,  and  the  defendant 
brings  the  case  here. 

The  defendant  pleaded  a  former  judgment  in  its  favor  in 
a  case  brought  by  it,  as  plaintiff,  against  the  plaintiff  in  this 
case,  as  defendant ;  and  it  is  maintained  on  one  side,  and 
denied  on  the  other,  that  this  judgment  is  conclusive  of  the 
question  of  priority  of  appropriation  as  between  the  Storage 
Company  and  the  Reservoir  Company.  Upon  an  examina- 
tion of  the  record,  we  find  that  the  case  will  be  disposed  of 
before  the  question  of  the  effect  of  that  judgment  is  reached, 
and  nothing  of  value  will  be  gained  by  discussing  it.  It 
may  therefore  be  dismissed  from  consideration. 

The  defendant's  appropriation  is  from  Dry  creek,  and  the 
plaintiffs  from  the  Cache  la  Poudre,  above  the  point  of 
junction  of  the  two  streams.  That  the  diversion  of  the 
waters  of  Dry  creek  by  the  defendant  should  result  in  any 
direct  injury  to  the  plaintiff  is  therefore  a  physical  impossi- 
bility. Dry  creek  has  no  connection  whatever  with  the 
source  of  the  plaintiff's  supply ;  and  no  appropriation  from 
it  could  affect  in  any  way  the  amount  of  water  which  might 
flow  from  the  Cache  la  Poudre  into  the  plaintiff's  ditch. 
Therefore,  if  the  plaintiff  was  in  danger  of  losing  a  portion 
of  the  water  to  which  it  was  entitled,  the  danger  must  have 
arisen  out  of  some  facts  beyond  the  mere  tapping  of  Dry 
creek.  No  such  facts  appear  in  the  record.  The  statements 
of  the  complaint  are  confined  to  the  priority  of  the  plaintiff's 
appropriation  over  that  of  the  defendant,  the  threatened  di- 
version by  the  defendant,  and  the  consequent  injury  to  the 
plaintiff.  In  what  manner  the  injury  could  possibly  arise 
is  not  stated.  There  was  a  demurrer  to  the  complaint, 
which,  instead  of  being  sustained,  as  it  should  have  been,  was 
overruled.  The  hearing  was  had,  partly  upon  an  agreed 
statement,  and  partly  upon  evidence.  But  neither  in  the 
statement  nor  the  evidence  were  the  facts,  absent  from  the 
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complaint,  but  essential  to  the  plaintiff's  right  to  relief, 
supplied. 

The  argument  of  plaintiff's  counsel  amounts  to  this :  That 
as  the  defendant's  taking  of  the  water  will  diminish  the  quan- 
tity to  which  the  appropriators  from  the  Cache  la  Poudre 
below  the  mouth  of  Dry  creek,  whose  appropriations  are  sen- 
ior to  those  of  the  plaintiff  and  defendant,  are  entitled,  and 
as  those  appropriators  could  compel  the  plaintiff  to  make 
good  their  deficiency  out  of  its  own  appropriation,  therefore 
it  can  compel  the  defendant  to  desist  from  taking  from  Dry 
creek  water  which  would  otherwise  flow  into  the  Cache  la 
Poudre  and  go  to  the  benefit  of  the  senior  appropriators. 
Counsel  say  :  "  Suppose,  for  the  purpose  of  illustration,  that 
the  stream  and  its  tributaries  carry  1,000  cubic  feet  of  water, 
which  is  all  appropriated  by  the  owners  of  various  ditches 
along  the  line  of  the  stream.  The  junior  appropriator,  with 
an  appropriation  of  100  feet,  is  up  the  river,  and  below  the 
headgate  of  the  junior  appropriator  is  a  tributary  carrying 
100  feet.  So  long  as  this  100  feet  is  permitted  to  flow  into 
the  stream  it  goes  to  supply  the  senior  appropriator,  the  head 
of  whose  ditch  is  below  the  mouth  of  the  tributary,  and  the 
junior  appropriator  is  at  liberty  to  take  100  feet  of  the  waters 
flowing  down  the  main  stream ;  but,  permit  another  to  divert 
the  water  from  the  tributary,  and  the  senior  appropriator 
immediately  has  recourse  to  the  water  in  the  main  stream, 
and  the  loss  falls  directly  upon  the  junior  appropriator,  it 
being  immaterial  whether  his  headgate  is  above  or  below  the 
mouth  of  the  tributary." 

One  trouble  with  this  argument  is  that  there  is  no  foundation 
of  fact  for  it  to  rest  upon.  It  nowhere  appears  that  there 
were  any  senior  appropriators  below  the  mouth  of  Dry  creek. 
The  complaint  says  that  the  plaintiff's  appropriation  was 
No.  100.  There  were  then  ninety-nine  appropriations  ahead  of 
it ;  but,  for  aught  that  is  shown,  none  of  them  was  located 
where  its  supply  would  have  been  at  all  interfered  with  by 
the  threatened  acts  of  the  defendant.  Neither  was  it  alleged 
that  the  water  flowing  in  the  Cache  la  Poudre  was  not  amply 
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sufficient  for  all  appropriators,  senior  and  junior,  after  deduct- 
ing the  amount  which  the  defendant  proposed  to  withdraw 
from  Dry  creek ;  or  that  by  reason  of  the  threatened  diver- 
sion any  person  would  suffer  any  loss  of  supply.  As  long  as 
there  is  water  sufficient  for  the  demands  of  every  person  in- 
terested, there  is  and  can  be  no  cause  of  complaint. 

But  if  the  facts,  which  the  argument  assumes,  had  been 
alleged  and  proved,  the  argument  would  nevertheless  have 
been  without  foundation  in  law.  Even  if  it  had  clearly 
appeared  that  there  were  appropriators  upon  the  Cache  la 
Poudre  below  the  mouth  of  Dry  creek,  whose  rights  were 
superior  and  paramount  to  those  of  the  plaintiff,  and  that  the 
diversion  by  the  defendant  would  result  in  depriving  them 
of  water  which  they  needed,  and  to  which  they  were  entitled, 
there  would  still  be  no  right  of  action  in  the  plaintiff.  It  is 
true  that  where  the  water  supply  of  the  first  appropriators 
falls  short,  the  loss  must  ultimately  be  borne  by  those  whose 
appropriations  were  made  last.  These  will  not  be  permitted 
to  continue  the  use  of  water  which  those  below  are  entitled 
to,  and  of  which  that  use  deprives  them.  But  the  question 
whether  there  is  or  would  be  a  deprivation  cannot  be  judi- 
cially determined  in  a  proceeding  to  which  the  persons  who 
would  receive  the  water,  if  it  were  not  taken  from  the  stream 
at  a  point  above  them,  are  not  parties.  The  plaintiff,  the 
diversion  of  whose  water  by  the  defendant's  tapping  of  Dry 
creek  was  impossible,  could  not  call  the  defendant  to  account, 
even  if  the  senior  appropriators  below  were  complaining, 
because  the  defendant  has  the  right  to  a  trial  and  determi- 
nation of  the  question  whether  in  fact  its  proposed  acts  would 
impair  their  rights  ;  and  such  trial  and  determination  cannot 
be  had  except  in  a  proceeding  in  which  relief  is  sought  in 
their  behalf. 

Not  only  is  this  complaint  utterly  insufficient,  but  the  un- 
disputed facts  are  conclusive  that  direct  injury  to  the  plain- 
tiff from  robbing  Dry  creek  of  its  water  is  impossible,  and 
no  indirect  injury  is  alleged  or  shown. 

The  judgment  will  be  reversed. 

Reversed. 
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The  People  ex  rel.  Rollins  v.  The  Board  of  County 
Commissioners  op  the  County  op  Rio  Grande  et  al. 

1.  Mandamus. 


7    239 
11     126 


A  mandamus  is  not  regarded  as  a  prerogative  writ.  7 

2.  Judgments — Collateral  Attack.  jie 
In  mandamus  proceedings  against  a  board  of  county  commissioners  to 

compel  the  levy  of  a  tax  for  the  payment  of  a  judgment  against  a 
county,  the  judgment  must  be  accepted  as  a  verity,  not  open  to 
collateral  attack. 

3.  Statutory  Construction — "  May  " — "  Must." 

In  the  construction  of  statutes,  such  as  the  act  of  April  28,  1887  (Sess. 
Laws,  1887,  p.  240),  the  word  u  may  "  is  to  be  interpreted  to  mean 
"  must." 

4.  Mandamus  to  Compel  Levy  op  Tax. 

When  there  is  no  fund  in  the  treasury  applicable  to  the  payment  of  a 
judgment  against  a  county,  the  judgment  creditor  is,  upon  the 
refusal  of  the  board  of  county  commissioners  to  levy  a  tax  for  the 
payment  of  the  judgment,  entitled  to  peremptory  mandamus  to 
compel  them  to  levy  one  for  that  purpose. 

5.  Pleadings  in  Mandamus,  How  Construed. 

A  petition  for  a  mandamus  is  to  be  construed  in  the  same  manner  as 
an  ordinary  complaint.  Certainty  to  a  certain  intent  in  every  par- 
ticular is  no  longer  a  prerequisite  to  the  issuance  of  the  writ. 

Error  to  the  District  Court  of  Bio  Grande  County. 

Mr.  E.  F.  Richardson,  for  plaintiffs  in  error. 

Mr.  Jesse  Stephenson  and  Mr.  Geo.  P.  Wilson,  for  de- 
fendants in  error. 

Messrs.  Doud  &  Fowler,  amid  curice. 
Bissell,  J.,  delivered  the  opinion  of  the  court. 

Frank  W.  Rollins,  the  owner  of  a  judgment  against  Rio 
Grande  county,  instituted  these  proceedings  in  mandamus  to 
compel  the  county  to  levy  a  tax  to  pay  the  judgment.  As  orig- 
inally formed,  issues  both  of  fact  and  of  law  were  tendered 
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by  the  petition  and  the  answer.  All  questions  of  fact  were 
subsequently  eliminated  by  stipulation  of  counsel  and  an 
order  of  court,  and  only  that  part  of  the  answer  was  retained 
which  practically,  though  somewhat  informally,  tendered 
an  issue  of  law  as  upon  a  demurrer  regularly  and  formally 
put  into  the  petition.  We  are  therefore  only  concerned  with 
this  matter.  Stating  only  the  salient  and  material  allegations, 
the  petition  recited  the  organization  of  the  county  of  Rio 
Grande  under  the  constitution  of  the  laws  of  Colorado,  and 
its  possession  of  the  general  contractual,  governmental  and 
political  powers  which  belong  to  this  class  of  corporations ; 
the  election  of  a  board  of  county  commissioners,  who  were 
named  and  alleged  to  have  been  representing  the  county  and 
transacting  its  business  at  the  time  of  the  demand  of  pay- 
ment; the  recovery  of  a  judgment  in  January,  1885,  by  Bur- 
rows in  one  of  the  district  courts  of  the  state  for  $10,502.77 
and  costs ;  the  nonpayment  of  the  judgment,  and  the  peti- 
tioner's title.  The  judgment  was  in  force  and  unreversed, 
and  the  right  of  the  petitioner  to  collect  it  was  stated  in  apt 
terms.  The  steps  taken  to  collect  it  were  fully  narrated. 
On  the  11th  of  December,  1893,  the  petitioner  served  a 
notice  and  demand  on  the  board  of  county  commissioners  at 
one  of  the  regular  sessions  when  all  the  parties  named  as 
commissioners  were  present.  Generally,  the  notice  recited 
that  the  plaintiff,  Rollins,  was  the  owner  of  the  judgment, 
and  the  board  was  requested  to  levy  a  tax  to  pay  the  judg- 
ment and  interest,  demanding  that  it  be  levied  and  put  on 
the  tax  roll  of  the  county  for  the  current  year.  The  notice 
was  dated  on  the  11th  of  December,  and  served  on  the  same 
day.  This  claimant  owned  several  other  judgments  against 
•the  county  and  his  demand  covered  them.  The  petition  pur- 
ported to  state  the  record  of  the  proceedings  of  the  board  at 
this  meeting.  The  board  ordered  that  the  demand  which 
was  made  by  Rollins  be  rejected,  and  the  clerk  was  instructed 
to  notify  him  that  the  board  declined  to  levy  a  tax  or  to  pay 
the  judgments.  The  petition  alleged  there  were  no  funds  in 
the  treasury  applicable  to  the  payment  of  the  debt,  and  that 
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there  had  been  none  therein  since  the  rendition  of  the  judg- 
ment The  failure  of  the  county  to  pay  the  judgments  or 
any  part  of  them  or  to  levy  any  tax  to  liquidate  them  was 
averred.     These  in  brief  are  the  allegations  of  the  pleading. 

When  the  petition  was  filed,  an  order  was  made  directing 
the  issue  of  the  alternative  writ,  which  accords  both  with  the 
statute  regulating  proceedings  in  mandamus  and  is  in  har- 
mony with  the  usual  course  of  the  common  law.  The  order 
was  not  carried  out,  but  the  county  appeared  and  stipulated 
that  the  petition  should  be  taken  for  the  alternative  writ  and 
the  matter  be  heard  on  the  law  issue  formed  by  the  pleadings. 
This  was  not  an  irregularity  which  at  all  affects  the  proceed- 
ings and  really  accords  with  the  very  general  practice  which 
now  prevails.  A  mandamus  is  no  longer  regarded  as  a  pre- 
rogative writ.  Its  form,  tenor  and  purpose,  and  perhaps  it 
may  therefore  be  said  many  of  its  objects,  are  totally  different 
from  those  which  obtained  when  the  writ  was  first  devised. 
This  position  could  be  easily  sustained  by  a  reference  to  the 
authorities.  However  interesting  this  might  be  as  a  bit  of 
history  or  of  learning,  it  would  have  very  little  significance 
in  the  determination  of  the  present  matter,  or  aid  in  the 
establishment  of  a  practice  which  may  be  deemed  pretty  well 
settled  by  both  the  statute  and  the  decisions.  Fisher  v.  The 
City  of  Charleston,  17  W.  Va.  595. 

We  now  recur  to  the  main  question.  Put  in  the  tersest 
fashion,  it  concerns  the  right  of  a  judgment  creditor  to  com- 
pel a  county  to  levy  a  tax  to  pay  his  judgment.  If  this  right 
exists,  it  must  be  either  because  it  is  conferred  in  direct 
terms  by  some  statute,  or  conferred  in  terms  which  grant  the 
right  when  the  act  is  construed  according  to  well  recognized 
principles  of  statu tory  construction.  The  revenue  legislation 
pertaining  to  this  matter,  and  that  which  confers  political 
and  governmental  authority  on  these  subdivisions  of  the 
state,  are  not  always  definite  and  are  frequently  obscure. 
This  uncertainty  and  obscurity  is  pronounced  and  unfortu- 
nate. Some  of  the  enactments  bear  the  evident  marks  of  an 
attempt  to  oonfer  the  authority  on  the  county  authorities  and 
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to  so  confer  it  as  to  make  it  a  legal  certainty,  though  so 
deftly  expressed  as  to  leave  the  purpose  of  the  legislation  in 
doubt  to  any  but  a  trained  legal  mind.  Notwithstanding  this 
apparent  fact,  the  duty  is  put  on  the  court  to  construe  the 
act  in  the  light  of  judicial  precedent  and  the  apparent  pur- 
pose of  the  legislation,  regardless  of  our  judgment  of  the 
source  or  the  history  of  the  acts.  As  the  law  stood  in  1883, 
whenever  a  judgment  was  rendered  against  a  county,  it  was 
to  be  paid  by  a  tax  levied  like  other  county  charges,  paid 
into  the  treasury  and  turned  over  to  the  person  to  whom  the 
money  was  adjudged.  There  was  a  proviso  in  the  section 
which  likewise  permitted  the  payment  of  the  judgment  by 
warrant  on  the  county  treasury,  when  there  were  funds 
there  not  otherwise  appropriated  which  could  be  applied  to 
the  purpose.     General  Statutes,  1883,  sec.  527. 

Whether  this  general  right  to  levy  a  tax  to  pay  a  judgment 
would  be  always  available  is  not  entirely  clear.  Subsequent 
legislation  puts  certain  restrictions  on  the  county  authorities 
with  reference  to  the  amount  of  taxes  which  may  be  levied 
in  any  one  year.     General  Statutes,  sec.  2816. 

According  to  this  provision,  the  tax  levy  for  any  current 
year  was  limited  to  ten  mills  on  the  dollar  for  ordinary  county 
purposes.  Evidently  this  might  or  might  not,  in  any  given 
case,  produce  a  surplus  after  the  payment  of  any  outstanding 
judgment.  We  are  not  concerned  with  this  possible  difficulty. 
Subsequent  acts  of  the  legislature  have  totally  changed  this 
general  scheme,  and  have  brought  about  the  result  which 
creates  our  present  difficulty.  In  1887,  the  legislature  passed 
an  act  specifically  providing  for  the  levy  of  taxes  to  pay 
judgments  against  counties.  Section  1  of  the  act  reads  as 
follows : 

"  That  section  7,  chapter  XXIII.,  of  the  General  Statutes 
of  the  state  of  Colorado,  be,  and  the  same  is  hereby  amended 
so  as  to  read  as  follows :  Sec.  7.  When  a  judgment  shall  be 
given  and  rendered  against  a  county  of  this  state  in  the  name 
of  its  board  of  county  commissioners,  or  against  any  county 
officer,  in  an  action  prosecuted  by  or  against  him  in  his 
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official  capacity,  or  name  of  office,  when  the  judgment  is  for 
money,  and  is  a  lawful  county  charge,  no  execution  shall 
issue  thereon,  but  the  same  may  be  paid  by  the  levy  of  a  tax 
upon  the  taxable  property  of  said  county,  and  when  the  tax 
shall  be  collected  by  the  county  treasurer,  it  shall  be  paid 
over,  as  fast  as  collected  by  him,  to  the  judgment  creditor, 
or  his  or  her  assigns,  upon  the  execution  and  delivery  of 
proper  vouchers  therefor ;  but  nothing  contained  in  this  sec- 
tion shall  operate  to  prevent  the  county  commissioners  from 
paying  all  or  any  part  of  any  such  judgment  by  a  warrant, 
drawn  by  them  upon  the  ordinary  county  fund  in  the  county 
treasury;  Provided,  That  the  power  hereby  conferred  to  pay 
such  judgment  by  a  special  levy  of  such  tax,  shall  be  held  to 
be  in  addition  to  the  taxing  power  given  and  granted  to  such 
board,  to  levy  taxes  for  other  county  purposes,  but  the  board 
of  county  commissioners  shall  levy  under  this  law  only  such 
taxes  as  they,  in  their  discretion,  may  deem  expedient  or 
necessary,  and  all  taxes  levied  by  authority  of  this  act  shall 
not  exceed  one  and  one-half  per  centum  on  the  dollar  of 
assessed  property  for  any  one  fiscal  year;  And,  provided, 
further,  That  the  powers  herein  given  to  the  board  of  county 
commissioners  shall  not  be  construed  as  requiring  said  board 
to  levy  any  special  tax  to  pay  any  judgment,  unless  in  its 
discretion  the  said  board  shall  so  determine.  Any  and  all 
taxes  levied  to  pay  the  last  payment  upon,  or  to  pay  any 
such  judgment  shall  be  valid,  whether  the  sum  sought 
to  be  raised  thereby  exceeds  the  sum  due  on  such  judg- 
ment, principal  and  interest  or  not;  but  such  excess  of 
the  sum  required  shall  not  exceed  a  sum  equal  to  ten  per 
centum  of  such  required  sum,  and  no  sale  of  real  estate  made 
to  make  such  taxes  shall  be  invalid  by  reason  of  such  excess, 
if  the  same  is  within  the  above  specified  limit ;  but  all  levies 
to  pay  ju<%raents  shall  be  made  as  near  as  possible,  to  raise 
a  sum  equal  to  that  due  on  the  judgment  to  pay  which  the 
tax  is  levied ;  but,  nevertheless,  any  excess  levied,  if  such 
excess  does  not  exceed  the  said  ten  per  centum  of  the  sum 
due  and  desired  to  be  paid,  shall  not  invalidate  any  tax  levy 


\ 


234    People  ex  bel.  v.  Rio  Grande  County.   [Sept.  T., 

upon  or  tax  sale  of  real  or  personal  estate,  made  to  raise, 
make  or  collect  the  said  sum  due  and  excess."  Session 
Laws,  1887,  page  240. 

The  grant  of  authority  is  plain,  definite,  broad  and  complete. 
Taking  the  granting  clauses  by  themselves,  they  give  the 
amplest  authority  to  levy  a  tax  to  pay  a  judgment.  There 
can  be  no  possible  dubitation  concerning  it.  The  same  re- 
striction which  was  expressed  in  section  527  of  the  General 
Statutes  is  retained  here.  The  judgment  creditor  may  not 
issue  an  execution  and  levy  on  the  property  of  the  county. 
The  legislature  still  restricted  his  relief  to  the  levy  of  a  tax 
which  might  be  applied  to  this  purpose.  The  county  commis- 
sioners are  not  necessarily  limited  to  the  exercise  of  this 
power.  According  to  this  act,H;he  board  can  levy  a  tax,  or  it 
may  pay  the  creditor  by  a  warrant  drawn  on  the  treasury. 
This  is  on  the  assumption  that  there  is  money  in  the  treasury, 
not  otherwise  appropriated  or  disposed  of,  which  the  board 
sees  fit  to  apply  to  the  liquidation  of  any  such  claim.  There 
would  of  necessity  be  no  money  in  the  treasury  which  could 
be  thus  used,  unless  the  restricted  levy  of  ten  mills  should 
produce  a  sum  which  would  exceed  the  ordinary  expenses  of 
the  county.  This  might  often  happen.  Cases  might  arise 
where  there  would  be  money  in  the  treasury  if  the  board  had 
levied  a  tax  to  the  full  limit  of  their  authority  and  the  pro- 
ceeds had  gone  into  the  county  treasury.  No  such  fact  exists. 
The  petition  avers  there  was  no  money  in  the  treasury  which 
could  be  applied  to  the  payment  of  the  judgment.  On  de- 
murrer this  must  be  taken  to  be  true,  and  we  thus  have  a 
case  where  there  is  no  money  properly  applicable  to  the  pay- 
ment of  the  judgment  in  the  county  treasury,  and  where  the 
only  relief  the  creditor  can  obtain  is  through  the  exercise  of 
the  authority  to  levy  a  tax.  There  is  still  another  consider- 
ation arising  from  a  subsequent  act  of  the  legislature  which 
is  of  very  great  significance,  force  and  import  in  compelling 
this  court  to  follow  the  precedents  which  will  be  cited.  As 
has  already  been  stated,  up  to  1887  the  county  had  the  right 
to  levy  a  ten  mills  tax  for  ordinary  county  purposes,  and  de- 
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vote  any  money  in  excess  of  the  ordinary  county  charges  to 
the  payment  of  judgment  creditors.  This  power  has  been 
taken  away.  The  county  authorities  may  not  now  levy  a 
tax  which  shall  equal  the  sum  of  ten  mills  on  the  dollar, 
except  under  certain  definite  conditions.  In  1891,  the  legis- 
lature amended  chapter  94  of  the  Statutes  of  1883,  and 
thereby  limited  the  power  of  the  county  authorities  with 
respect  to  the  levy  of  taxes  by  the  following  provision  : 

"  Section  5.  There  shall  be  levied  and  assessed  *  *  *  for 
state  purposes  *  *  * ;  for  interest  and  payment  on  county 
bonds  *  *  * ;  for  support  of  schools  *  *  * ;  for  ordinary 
county  revenue  such  rate  as  will  be  sufficient  to  defray  the 
ordinary  county  expenses."  *  *  *  Session  Laws,  1891,  page 
289.- 

It  can  therefore  never  happen  that  there  will  be  in  the 
county  treasury  any  funds  on  which  a  warrant  can  be  drawn 
to  pay  the  judgment  creditor.  It  must  be  assumed  the 
board  will  obey  the  legislative  command  and  levy  only  such 
taxes  as  shall  produce  a  sum  adequate  to  pay  the  esti- 
mated and  probable  current  operating  expenses  of  the 
county.  The  averment  that  there  was  no  money  in  the 
treasury  applicable  to  the  payment  of  this  judgment  may 
not  only  be  accepted  as  true  by  the  admissions  of  the  demur- 
rer, but  must  be  taken  to  be  legally  and  presumptively  true 
because  of  this  legislation.  Under  these  circumstances  the 
creditor  can  never  be  paid  unless  the  county  authorities 
shall  levy  a  tax  to  satisfy  the  judgment.  It  is  impossible 
otherwise  to  get  any  funds  into  the  treasury  which  shall  be 
legally  and  legitimately  applicable  to  this  specific  object. 
That  the  purpose  is  a  legitimate  one  must  be  conceded, 
because  the  act  of  1887  expressly  confers  on  the  board  the 
authority  to  levy  a  tax  to  pay  such  debts.  Considering 
only  the  terms  in  which  the  authority  is  granted,  and  regard- 
ing only  the  fact  that  the  creditor  is  such  by  judgment,  and 
therefore  entitled  in  law  to  his  money,  everybody  would 
concede  the  duty  to  perform  was  thereby  laid  on  the  board. 
The  only  possible  answer  to  the  decision  is  derivable  from 
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the  proviso  contained  in  the  act.  That  proviso  apparently 
limited  the  power  and  left  the  creditor  without  the  right  to 
compel  its  exercise  because  of  the  discretion  conceded  to 
the  county  authorities.  If  we  should  accept  this  construc- 
tion, it  would  create  an  insurmountable  difficulty.  The 
creditor  would  be  at  the  mercy  of  the  county  authorities. 
He  would  be  entirely  dependent  on  the  good  faith  and  the 
business  integrity  of  those  who  might  happen  to  constitute 
the  county  government.  We  can  easily  imagine  his  situa- 
tion, if  the  county  was  at  all  embarrassed,  either  by  the 
extent  of  its  expenditures,  or  the  limit  of  the  debts  it  had 
already  contracted,  and  the  burden  of  its  current  levies. 
The  situation  would  be  heightened  and  embarrassed  by  the 
general  desire  to  escape  the  burden  of  taxation.  The 
extravagance  of  one  board,  and  the  contraction  of  debts 
which  might  be  put  into  judgments,  would  be  succeeded  by 
a  corresponding  economy  and  an  agreed  limitation  of  the 
levy  to  the  most  economical  management  of  the  county 
affairs.  The  history  of  municipalities,  of  county  govern- 
ments, of  state  affairs,  and  even  of  national  concerns,  permits 
us  to  indulge  in  the  presumption  that  the  acceptance  of  this 
construction  might  lead  to  the  wholesale  repudiation  of  the 
legitimate  obligations  and  debts  of  counties.  This  consid- 
eration forbids  us  to  accept  the  construction  which  the  rep- 
resentatives of  the  county  would  place  on  the  statute.  It 
lacks  honesty  of  purpose,  and  we  may  at  least  mistrust  an 
intention  to  repudiate  a  debt  which  has  been  regularly  and 
legally  established.  We  shall  accept  no  such  construction 
on  the  basis  of  any  such  indefinite  legislation.  Scanning 
the  answer,  we  might  be  led  to  conclude  the  judgment  was 
not  legitimately  obtained,  and,  if  the  matter  had  been  prop- 
erly defended  by  the  then  constituted  county  authorities,  the 
debt  might  not  have  resulted  in  a  judgment.  We  are  not 
at  liberty,  however,  on  this  hearing,  or  in  these  proceedings, 
to  indulge  in  any  such  inferences,  or  on  the  basis  of  any  such 
presumptions  to  hesitate  to  enforce  the  apparent  legal  rights 
of  this  judgment  creditor.     In  these  proceedings  the  judg- 
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ment  must  be  accepted  as  a  verity.  It  cannot  be  collater- 
ally attacked.  It  must  be  assumed  to  represent  an  honest 
debt,  regularly  contracted,  fairly  and  honestly  put  into  col- 
lectible form.  United  States  v.  New  Orleans,  98  U.  S.  381 ; 
Wells  v.  The  Town  of  Mason,  23  W.  Va.  456. 

These  and  many  other  authorities  hold  the  indebtedness 
represented  by  a  judgment  to  be  conclusively  established  by 
the  formal  entry.  It  therefore  follows  Rollins  had  a  claim 
which  the  county  could  not  impeach  or  attack  because  of  the 
character  of  the  indebtedness  on  which  it  was  entered.  The 
ancillary  right  of  enforcement  is  a  legitimate  deduction  from 
these  facts  and  this  law,  providing  the  discretion  which  the 
act  attempted  to  give  the  authorities  is  no  bar  to  proceedings 
by  mandamus  to  compel  the  levy  of  the  tax. 

This  question  has  been  so  often  and  so  uniformly  adjudged 
in  favor  of  the  judgment  creditor  as  to  require  no  argument 
to  demonstrate  it,  and  scarcely  the  citation  of  an  authority 
to  support  it.  Ever  since  the  early  case  of  Supervisors  v. 
United  States  ex  rel.,  4  Wall.  435,  it  has  been  uniformly 
adjudged  words  like  those  contained  in  this  statute  do  not 
confer  a  discretion  which  permits  the  board  to  levy  a  tax  to 
pay  a  judgment  or  to  refuse  to  levy  it,  as  they  may  deem  fit. 
In  all  statutes  of  this  description,  the  word  "  may  "  is  inter- 
preted to  mean  "must."  The  permission  is  regarded  s# 
equivalent  to  a  mandate  wherever  the  public  interests  or 
the  rights  of  third  persons  are  concerned.  The  discretion 
only  exists  where  there  are  no  third  parties,  either  the  pub- 
lic or  persons,  to  be  injuriously  affected  by  its  exercise. 
This  matter  has  been  settled  by  a  long  line  of  authorities 
that  may  be  found  in  all  the  text-books  which  treat  of  this 
matter.  Dillon's  Mun.  Corp.,  vol.  1,  sec.  98  ;  Endlich  Intp. 
of  Statutes,  sec.  147 ;  Sutherland  on  Statutory  Construction, 
sec.  460,  et  seq. 

Following  this  well  established  rule,  we  are  compelled  to 
conclude  the  proviso  in  the  statute  does  not  bar  the  applica- 
tion, and  the  judgment  creditor,  being  otherwise  remediless, 
may  invoke  the  power  of  the  court  to  issue  a  mandamus  to 
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compel  the  board  to  levy  the  tax  requisite  to  pay  his  judg- 
ment. He  was  without  other  adequate  remedy,  and,  under 
such  circumstances,  his  right  to  mandamus  is  well  settled. 

We  are  aware  of  a  recent  decision  in  the  circuit  court  of  ap- 
peals of  the  eighth  circuit  (Board  of  Commissioners  of  Grand 
County  v.  King,  67  Fed.  Rep.  202)  which  is  opposed  to  this 
doctrine.  We  have  read  the  opinion  with  a  great  deal  of  care, 
and  while  we  do  not  concur  in  its  reasoning  as  applied  to  the 
case  at  bar,  and  possibly  not  as  applied  to  the  case  which  was 
decided,  our  difference  springs  mainly  from  a  consideration 
which  evidently  was  not  present  to  the  mind  of  the  eminent 
judge  who  wrote  the  opinion,  or  to  the  court  which  indorsed  it 
Unless  we  have  attached  unusual  and  unwarranted  force  to  the 
subsequent  legislation,  we  must  conclude  the  act  of  1891  was 
not  called  to  the  court's  attention.  Our  first  difference  with 
the  distinguished  court  is  with  reference  to  the  defect  which  is 
pointed  out  in  the  pleading.  We  do  not  understand  the  court 
to  put  its  decision  on  this  ground,  or  to  have  reversed  the  case 
because  the  plaintiff  failed  to  allege  the  cause  of  action  stated 
in  the  suit  wherein  his  judgment  was  recovered.  The  court 
simply  say  they  are  unable  to  determine  from  his  pleading 
whether  the  judgment  was  rendered  on  warrants  issued  for  the 
general  current  expenses  of  the  county,  and  therefore  matters 
as  to  which  the  board  of  county  commissioners  might  have 
some  discretion.  The  reversal  is  not  put  on  that  basis. 
Stated  as  a  principle  of  pleading,  we  cannot  concede  its  ac- 
curacy. The  suit  is  brought  on  a  judgment.  The  judgment 
imports  verity.  According  to  the  decision  of  the  supreme 
court  of  the  United  States,  cited  supra,  it  cannot  be  collater- 
ally inquired  into.  Why  a  plaintiff  who  sues  on  a  judgment 
to  compel  a  board  to  levy  a  tax  should  state  the  cause  of  ac- 
tion which  has  resulted  in  his  judgment  is  not  clear  to  our 
apprehension.  Since  the  court  did  not  put  its  reversal  on 
that  ground,  we  are  not  compelled  to  do  otherwise  than 
express  our  want  of  assent  to  the  proposition.  We  can 
quite  readily  see  that  there  may  be  a  suggestion  of  legal 
accuracy  in  the  discussion,  and  that  it  may  contain  the  germ 
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of  a  defensible  legal  proposition.  Where  we  should  differ 
respects  the  statement  as  to  the  party  on  whom  is  properly 
cast  the  burden  of  the  plea.  We  think  when  the  statute 
provides  that  a  judgment  debtor  may  have  a  tax  levied  to 
pay  his  judgment,  where  no  warrant  can  be  issued  for  its 
liquidation,  the  statute  means  precisely  what  it  says,  and 
that  there  can  be  no  defense  to  the  plaintiff's  petition  for 
a  writ  founded  on  his  failure  to  allege  that  his  cause  of 
action  was  of  one  sort,  rather  than  of  another.  Where  we 
concede  the  truth  may  lie — concerning  which  we  express  no 
definite  opinion,  since  the  question  does  not  arise  in  the 
present  controversy — is  in  the  direction  of  the  defenses 
which  might  be  set  up.  We  should  say  nothing  about  it, 
only,  where  we  in  any  wise  dissent  from  so  eminent  a  court, 
we  are  bound  to  express  the  reasons  for  our  conviction.  The 
statute  does  in  terms  purport  to  give  a  discretion  to  the 
board  of  county  commissioners  to  either  levy  a  tax  or  issue 
a  warrant.  We  have  insisted  and  still  insist  that  their  dis- 
cretion is  a  legal  one,  and  that  the  word  "  may "  means 
"must,"  and  the  board  can  be  compelled  by  mandamus  to 
levy  a  tax,  unless  they  can  assign  some  legal  reason  on 
which  to  base  their  claim  of  right  to  the  exercise  of  the  dis- 
cretion conferred.  We  are  not  prepared  to  say,  if  the 
county  should  allege  that  the  plaintiff  had  gotten  his  judg- 
ment on  warrants,  which  were  issued  in  the  discharge  of  the 
current  expenses  of  the  county,  and  that  funds  would  be  in 
the  treasury  on  the  incoming  of  the  taxes  collectible  by 
reason  of  the  current  levy,  which  would  be  properly  appli- 
cable to  the  payment  of  these  claims,  this  might  not  be  a 
good  return  to  an  application  for  such  a  writ.  This  might 
be  a  case  where  the  court  would  refuse  to  issue  the  mandate. 
We  apprehend,  though,  it  is  a  matter  properly  presentable 
in  the  return,  and  is  not  the  subject-matter  of  an  indispen- 
sable allegation  in  the  application. 

For  similar  reasons  we  are  inclined  to  withhold  our  assent 
to  the  proposition  that,  because  the  discretion  may  be  exer- 
cised in  either  one  of  two  ways,— either  by  the  levy  of  a  tax, 
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or  the  issuance  of  a  warrant, — the  trial  court  is  without  the 
right  to  issue  a  writ  to  compel  its  exercise  in  the  only  way 
which  will  serve  to  protect  the  interests  of  the  petitioner. 
If  the  doctrine  stated  in  the  King  Case  were  carried  to  its 
legitimate  conclusion,  the  courts  could  never  compel  a  board 
to  levy  a  tax  to  pay  a  judgment.  A  discretion  is  given  by 
the  statute.  That  discretion  is  to  levy  a  tax  or  issue  a  war- 
rant. If  the  discretion  is  adjudged  to  be  sufficiently  broad 
to  permit  the  board  to  levy  a  tax,  or  to  refuse  to  levy  it, 
and  pay  the  judgment  by  a  warrant  drawn  on  a  treasury  in 
which  there  are  no  funds  applicable  to  its  payment,  and  to 
which,  according  to  the  allegations  of  the  petitioner  and 
under  the  statute  of  1891,  no  money  can  ever  come  which 
can  be  used  for  that  purpose,  a  discretion  will  be  conceded 
which  has  been  condemned  by  all  the  courts  which  have  con- 
sidered this  subject.  It  is  certainly  a  very  pronounced 
example  of  what  has  been  condemned  as  contrary  to  good 
morals.  It  was  once  inquired,  "  What  man  is  there  of  you, 
whom,  if  his  son  ask  bread,  will  he  give  him  a  stone?" 
Matt.  vii.  9.  Under  circumstances  like  the  present,  and 
following  this  decision,  the  judgment  creditor  would  most 
certainly  get  a  stone.  It  would  create  the  never  ending 
circle.  The  creditor  reduces  a  legitimate  claim  to  judgment. 
On  the  demand  to  pay  the  debt,  or  levy  a  tax,  the  board  re- 
fuses to  make  the  levy,  but  issues  a  warrant  which  cannot 
be  paid.  When  this  warrant  is  put  into  judgment,  a  like 
result  ensues.  A  task  would  thus  be  laid  on  the  creditor  in- 
comparably more  easy  and  pleasant  than  the  punishment 
imposed  by  the  gods  on  Sisyphus. 

We  therefore  conclude  there  is  by  the  statute,  in  the 
absence  of  the  suggested  defense,  or  any  other  equally  avail- 
able one,  no  such  discretion  vested  in  the  board  as  will,  as  a 
matter  of  law,  defeat  the  petitioner's  right  to  the  peremptory 
mandate. 

The  objection  based  on  the  character  of  the  demand  we 
do  not  regard  as  well  taken.  The  code  provides  for  the 
issuance  of  the  writ,  and  prescribes  the  general  form  and 
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character  of  the  petition  aud  the  proceedings  which  may  be 
had  and  taken  under  it.  This,  with  the  accepted  course  of 
such  proceedings  in  states  where  there  are  no  statutory  regu- 
lations, lead  us  to  conclude  there  is  no  necessity  for  greater 
accuracy  in  the  statement  of  the  petitioner's  claim  than  would 
suffice  as  a  statement  of  a  cause  of  action  in  an  ordinary 
pleading.  In  other  words,  a  petition  for  a  mandamus  is  to 
be  construed  in  the  same  way  and  subject  to  the  general  rules 
applied  in  the  construction  of  an  ordinary  complaint.  The 
certainty  to  a  certain  intent  in  every  particular  is  no  longer 
a  prerequisite.  Substantial  accuracy  is  all  that  is  necessary. 
Tested  by  these  rules,  the  petition  was  ample  and  the  writ 
should  go.  The  form  of  the  demand  was  enough  to  initiate 
the  right  when  the  board  refused  to  act  in  the  premises. 
Their  refusal  was  couched  in  such  broad  and  general  terms 
of  denial  as  to  amount  both  to  a  refusal  o)  payment  and  a 
refusal  to  levy  any  tax  to  liquidate  the  debt.  Since  the 
board  did  this,  the  law  does  not  require  any  other  or  further 
demand,  for  the  breadth  of  the  denial  will  make  up  for  any 
narrowness  in  the  request,  and  the  two  together  must  be 
taken  as  sufficient  to  entitle  the  plaintiff  to  file  his  applica- 
tion. 

We  therefore  hold  the  court  erred  in  sustaining  the  de- 
murrer and  dismissing  the  plaintiff's  proceedings.  The  judg- 
ment will  accordingly  be  reversed  and  remanded  for  further 
proceedings  in  conformity  with  this  opinion. 

Reversed. 


The  People  ex  eel.  Rollins  v.  The  Board  op  County 
Commissioners  op  the  County  of  Rio  Grande  et  al. 

Case  Followed. 

The  judgment  in  this  case  is  reversed  upon  the  authority  of  The  People 
ex  rel.  v.  Bio  Grande  County,  ante,  p.  229. 

Error  to  the  JDistriet  Court  of  Bio  Grande  County. 
Vol.  VII— 16 
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Mr.  E.  F.  Richardson,  for  plaintiffs  in  error. 

Mr.  Jesse  Stephenson  and  Mr.  Geo.  P.  Wilson,  for 
defendants  in  error. 

Messrs.  Doud  &  Fowler,  amid  curiae. 

Per  Curiam.  These  proceedings  were  instituted  by 
Rollins  to  collect  judgment  originally  recovered  by  one 
Jenney  and  transferred  to  him.  They  took  substantially  the 
same  steps  as  in  the  other  case  against  the  county  of  Rio 
Grande,  and  for  the  reasons  given  in  that  the  plaintiff  is 
entitled,  unless  the  matter  be  otherwise  defended  than  by 
the  present  demurrer,  to  a  judgment  directing  the  mandatory 
writ  to  issue.  Referring  to  the  other  opinion  for  the  reasons 
on  which  we  rest  our  conclusions,  we  reverse  and  remand 
the  cause. 

Reverted. 


The  People  ex  rel.  Reynolds  v.  The  Board  op  County 
Commissioners  op  Rio  Grande  County  et  al. 

Case  Followed. 

The  doctrine  announced  in  The  People  ex  rel.  v.  Bio  Grande  County, 
ante,  p.  229,  is  adhered  to. 

Error  to  the  District  Court  of  Rio  Grande  County* 

Mr.  E.  F.  Richardson,  for  plaintiffs  in  error. 

Mr.  Jesse  Stephenson  and  Mr.  Geo.  P.  Wilson,  for 
defendants  in  error. 

Messrs.  Doud  &  Fowler,  amid  curice. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

In  this  case  the  same  legal  questions  are  presented  as  in 
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People  ex  rel.  Rollins  v.  The  Board  of  County  Commissioners, 
ante,  p.  229,  decided  at  this  term. 

The  facte  are  so  slightly  variant  that  no  examination  and 
review  of  them  is  necessary  in  this  opinion.  The  conclusion 
in  that  case  must  control  this,  and  requires  that  the  judg- 
ment be  reversed  and  the  cause  remanded. 

Reversed. 


Coleman  et  al.  v.  The  People  ex  bel.  Donelson. 

1.  County  Seats,  How  Removed. 

Under  the  constitution  the  general  assembly  has  no  power  to  remove 
a  county  seat. 

The  constitution  deprives  the  general  assembly  of  power  to  remove  a 
county  seat,  but  permits  the  question  of  such  removal  to  be  reg- 
ulated by  general  law,  with  these  limitations:  That  there  can  be  no 
removal  unless  a  majority  of  the  electors  vote  for  it,  and  that  no 
proposition  on  the  subject  shall  be  submitted  oftener  than  once  in 
four  years. 

2.  Elections— County  Seat— Designation  of  Location. 

Where,  in  an  election  for  the  permanent  location  of  a  county  seat,  voters 
designate  on  their  ballots  different  places  which  are  substantially 
in  the  same  locality,  the  ballots  should  be  counted  for  the  general 
.    spot  covered  by  the  descriptions. 

8.  Mandamus  to  Remove  County  Seat— Laches. 

Where  the  relator,  in  mandamus  proceedings  to  compel  the  removal  of 
a  county  seat,  has  long  been  a  resident  of  the  county,  without  tak- 
ing steps  to  test  the  legality  of  its  location,  he  should  not  be  per- 
mitted to  initiate  such  proceedings. 

4.  Elections — Statutory  Construction. 

The  statute  having  provided  that  upon  the  organization  of  a  county  the 
voters  thereof  may  select  the  place  for  the  county  seat  by  a  vote  at 
the  first  election  held  for  the  choice  of  county  officers,  that  if  no 
place  has  a  majority  of  the  votes  cast  the  county  commissioners 
shall  within  one  month  thereafter  call  a  special  election  upon  the 
question,  and  if  no  place  then  has  a  majority,  a  vote  may  be  again 
taken  at  the  next  general  election,  and  the  commissioners  having 
concluded  that  a  first  election  for  the  location  of  the  county  seat 
resulted  in  no  choice,  the  question  was  again  submitted  at  the  next 
general  election,  without  having  fi rst  called  a  special  election.  Held, 
that  the  omission  to  hold  a  special  election  did  not  deprive  the 
voters  of  the  right  to  express  their  wishes  at  the  general  election. 

Error  to  the  District  Court  of  Routt  County1 
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Messrs.  Rogers  &  Shafroth,  for  plaintiff  in  error, 

Mr.  Geo.  L.  Hodges,  for  defendant  in  error. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

For  nearly  seventeen  years  Hahn's  Peak  has  been  the 
county  seat  of  Routt  county.  In  March,  1894,  Ephus  Don- 
elson,  an  alleged  taxpayer  of  the  county,  commenced  these 
mandamus  proceedings  to  compel  the  removal  of  the  county 
offices  and  records  to  Hayden,  which  he  alleged  was  in  law, 
if  not  in  fact,  the  county  seat  of  Routt  county.  In  deter- 
mining this  controversy,  we  shall  depart  a  little  from  the 
almost  universal  practice  which  prevails  in  this  and  other 
appellate  tribunals.  The  situation  warrants  the  deviation. 
On  the  conclusion  of  the  trial,  the  court  made  certain  find- 
ings of  fact,  and  expressed  his  conclusions  of  law.  We  shall 
not  accept  these  findings  of  fact  as  conclusive  on  this  court, 
nor  as  disposing  of  one  of  the  propositions  which  we  expect 
to  discuss.  The  justification  for  this  departure  is  found  in 
the  method  of  trial.  The  case  comes  here  in  precisely  the 
same  shape  that  it  would  had  the  cause  been  tried  or  heard 
on  depositions,  under  which  circumstance,  it  is  the  well  set- 
tled rule  in  this  jurisdiction,  the  appellate  court  has  the  right 
to  weigh  and  sift  the  evidence  and  for  itself  determine  what 
it  shows  and  the  conclusions  which  may  be  legitimately  drawn 
from  it.  The  case  was  tried  on  a  stipulation  which  embraced 
most  of  the  facts,  and  on  the  testimony  of  four  witnesses,  who 
were  called  for  the  respondent,  and  whose  testimony  is  uncon- 
tradicted.    This  situation  is  ample  warrant  for  our  position. 

Routt  county  was  created  out  of  the  county  of  Grand,  by 
an  act  of  the  legislature  approved  the  29th  of  January,  1877. 
By  the  terms  of  the  act  the  governor  was  authorized  to  ap- 
point the  county  commissioners  and  the  other  requisite  county 
officers  to  organize  the  county  government  and  set  it  in  oper- 
ation. According  to  the  act,  the  court  and  county  offices 
should  be  located  at  such  place  in  the  county  as  should  be 
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designated  by  the  commissioners,  until  the  next  general  elec- 
tion after  the  passage  of  the  act,  when  the  electors  of  the 
county  were  authorized  to  permanently  locate  the  county 
seat.  The  facts  which  we  shall  now  state,  would,  under  cer- 
tain conditions,  furnish  a  conclusive  reason  for  the  reversal 
of  this  jugdment.  The  decision  will  not  be  placed  on  this 
precise  ground,  yet  the  matter  received  so  much  attention  at 
the  hands  of  the  trial  court  and  the  record  contains  so  much 
evidence  respecting  the  matter  that  we  feel  quite  at  liberty 
to  express  our  convictions  concerning  it.  When  Routt  county 
was  established,  that  part  of  the  state  was  a  very  much  un- 
settled country.  To-day,  it  is  probably  the  most  remote  from 
the  systems  of  transportation,  and  Hahn's  Peak  is  the  most 
inaccessible  county  seat  in  the  state.  When  the  matters  hap- 
pened of  which  we  shall  speak,  that  section  contained  noth- 
ing but  a  few  thinly  peopled  mining  camps  in  the  vicinity  of 
the  landmark  of  that  county,  Hahn's  Peak  mountain.  This 
mountain  is  visible  for  miles,  and  in  the  early  days  was  always 
referred  to  as  the  place  whence  the  miner  was  journeying,  if 
he  was  going  to  Routt  county,  as  Pike's  Peak  was  known  all 
over  this  country  and  spoken  of  as  the  objective  point  of  the 
west  bound  traveler.  At  the  base  of  this  mountain  there 
had  been  some  discoveries  of  placer  mines,  which  were  being 
worked  by  various  mining  companies  and  prospectors.  In  a 
space  of  probably  less  than  three  miles  at  the  foot  of  the 
mountain,  there  were  several  places  where  mining  operations 
were  being  prosecuted,  and  as  the  miners  gathered  together 
in  little  sections  they  gave  to  the  particular  locality  where 
they  were  working  divers  names  of  the  sort  which  miners 
frequently  adopt.  They  were  spoken  of  as  Hahn's  Peak, 
Poverty  Flat,  Bugtown,  and  International  Camp ;  the  last 
two  names  being  interchangeably  used  to  designate  one  and 
the  same  place.  There  was  a  post  office  at  this  point  which 
by  the  department  was  called  Hahn's  Peak.  One  of  the  wit- 
nesses testified  he  was  living  at  Bugtown  or  International 
Camp  at  the  time  of  the  election  in  1877,  and  remained  post- 
master for  some  little  time  thereafter.    At  this  time  the  post 
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office  was  at  Bugtown  or  International  Camp,  although  it 
was  called  Hahn's  Peak  post  office.  The  post  office  was  sub- 
sequently moved,  though  at  what  exact  time  is  not  stated,  to 
the  spot  where  the  county  records  and  courthouse  now  are, 
which  is  now  known  and  probably  was  then  called  Hahn's 
Peak.  These  places  are  between  one  and  one  half  and  three 
miles  apart,  and  right  around  the  base  of  the  mountain ;  Pov- 
erty Flat  being  a  somewhat  broad  plain  or  tongue  of  land 
which  divides  them.  These  facts  must  be  borne  in  mind, 
and  their  applicability  will  be  appreciated  when  we  come  to 
discuss  the  vote  which  was  probably  cast  in  1877  for  a  county 
seat.  The  county  commissioners,  under  the  legislative  au- 
thority, placed  the  county  offices  at  Hayden,  which  is  the 
point  to  which  the  relator  now  seeks  to  remove  them.  They 
were  kept  in  this  locality  until  the  spring  of  1879. 

As  has  already  been  stated,  the  act  of  1877  authorized  the 
voters  to  permanently  locate  the  county  seat  of  the  county 
at  the  next  general  election  following  the  organization  of  the 
county.  The  record  is  not  entirely  satisfactory  with  refer- 
ence to  what  happened  in  1877.  The  respondent  did  not 
rely  on  the  election  of  1877  for  its  defense,  but  justified 
under  what  was  done  in  the  general  election  in  1878,  follow- 
ing which  the  county  seat  was  removed  to  its  present  situs. 
The  evidence  respecting  the  election  of  1877  is  of  course 
exceedingly  meager.  It  was  had  nearly  twenty  years  ago,  and 
in  a  thinly  settled  locality,  where  few  of  the  forms  and  uses 
which  prevail  at  the  present  time  were  observed.  The  rec- 
ords seem  to  have  been  lost,  and  all  that  could  be  produced 
were  the  poll  books  used  at  the  election.  These  poll  books 
showed  that,  at  the  election  of  1877,  96  votes  were  cast  on 
the  question  of  locating  the  county  seat.  Windsor  got  35 
votes;  Steamboat  Springs,  2;  Hahn's  Peak,  12;  Interna- 
tional Camp,  47.  Notwithstanding  this  fact,  the  commis- 
sioners appear  to  have  concluded  there  was  no  choice  by 
the  voters,  for  the  question  was  again  submitted  to  a  vote  at 
the  ensuing  general  election. 

It  now  becomes  necessary  to  state  the  general  legislation 


1895.]  Coleman  v.  The  People  ex  eel.  247 

respecting  the  location  of  county  seats.  The  organic  law  in 
section  2,  article  14,  of  the  constitution,  deprives  the  general 
assembly  of  the  power  to  remove  the  county  seat  of  any 
county,  but  permits  the  question  to  be  regulated  by  the  gen- 
eral law  with  these  limitations :  There  can  be  no  removal  of 
the  county  seat  unless  a  majority  of  the  electors  vote  for  it, 
and  no  proposition  on  the  subject  shall  be  submitted  oftener 
than  once  in  four  years. 

The  Revised  Statutes  of  1868  contained  certain  provisions. 
These  statutes  are  referred  to  in  place  of  the  compilation  of 
1877,  because  part  of  the  act  found  in  the  revision  was 
omitted  in  the  compilation  of  1877,  and  is  only  found  under 
the  head  of  "  Errata,"  at  the  beginning  of  that  volume.  Those 
acts  are : 

"  Sec.  40.  It  is  further  provided  that  the  people  may  locate 
permanently  the  county  seat  in  any  part  of  the  county,  by  a 
vote  of  the  majority  of  the  legal  voters  in  each  county,  ac- 
cording to  law. 

"Seo.  41.  Whenever  any  county  shall  be  organized  here- 
after, the  qualified  voters  thereof  are  hereby  empowered  to 
select  the  place  of  their  county  seat  by  a  vote  at  the  first  elec- 
tion held  in  the  county  for  the  choice  of  county  officers. 
For  that  purpose  each  voter  may  designate  on  his  ballot  the 
place  of  his  choice  for  the  county  seat ;  and  when  the  votes 
are  canvassed  the  place  having  a  majority  of  all  the  votes 
polled  shall  be  the  county  seat ;  and  public  notice  of  said 
location  shall  be  given  within  thirty  days  by  the  county  com- 
missioners, by  posting  up  notices  in  three  public  places  in  the 
county. 

"  Sec  42.  Whenever  the  legal  voters  of  any  county  are 
desirous  of  changing  their  county  seat,  at  any  time,  upon 
petition  being  presented  to  the  county  commissioners,  signed 
by  a  majority  of  them,  to  be  ascertained  by  said  commission- 
ers, it  shall  be  the  duty  of  such  commissioners  to  require  the 
sheriff,  in  giving  the  notice  for  the  next  county  election,  to 
notify  said  voters  to  designate  upon  their  ballots,  at  said  elec- 
tion, the  place  of  their  choice  ;  and  if,  upon  canvassing  the 
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votes  polled  or  given,  it  shall  appear  that  any  one  place  has 
a  majority  of  all  the  votes  polled,  such  place  shall  be  the 
county  seat,  and  notice  of  such  change  shall  be  given,  as  pro- 
vided in  section  forty-one. 

"  Sec.  43.  If  no  place  has  a  majority  of  all  the  votes  polled 
in  either  of  such  elections  for  the  location  or  change  of  the 
county  seat,  it  shall  be  the  duty  of  the  county  commissioners, 
within  one  month  after  any  such  election,  to  order  a  special 
election  and  give  ten  days9  notice  thereof,  in  each  township 
in  the  county,  at  which  election  votes  shall  be  taken  by  bal- 
lot, the  same  as  at  the  general  election,  and  if  no  place  then 
have  a  majority  of  all  the  votes,  the  county  seat  shall  not  be 
changed  until  the  next  general  election,  when  a  vote  may 
again  be  taken,  as  provided  in  section  forty-one."  Revised 
Statutes  of  1868,  chap.  20. 

Under  this  legislation,  the  question  of  the  permanent  loca- 
tion of  the  county  seat  was  undoubtedly  remitted  to  the  vot- 
ers of  the  county.  Of  course,  this  suggests  the  question 
whether  what  was  done  by  them  at  the  election  in  1877 
legally  resulted  in  the  permanent  location  of  the  county  seat 
at  Hahn's  Peak.  We  are  inclined  to  suggest  our  opinion 
concerning  it,  because  if  it  was  necessary  to  so  hold  in  order 
to  arrive  at  the  result,  which  we  have  concluded  is  right,  we 
should  hold  on  the  proof  that  the  election  of  1877  settled 
the  question,  and  what  was  done  afterwards  did  not  operate 
to  defeat  the  wish  of  the  people  as  then  expressed,  and  could 
be  wholly  disregarded  in  the  settlement  of  the  question,  for 
it  simply  amounted  to  a  confirmation  of  the  antecedent  acts. 
The  difficulty  is  this  issue  was  not  formed  by  the  allegations 
of  the  petition  and  the  averments  of  the  return.  The  re- 
spondents did  not  rely  on  it,  and  may  have  failed  to  produce 
all  the  testimony  on  this  subject  which  was  available.  It 
tends,  however,  so  strongly  to  support  us  in  our  subsequent 
conclusions,  and  to  maintain  the  proposition  on  which  in 
reality  we  rest  our  position,  we  deem  it  wise  to  give  our  views 
concerning  it.  The  chief  difficulty  springs  from  the  loss  of 
the  records.     The  poll  books  of  1877  were  produced  and 
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offered  in  evidence,  and  these  clearly  showed  an  election  in 
1877  at  which  the  voters  of  that  county  expressed  their  opin- 
ion on  the  question  of  permanently  locating  the  county  seat 
of  Routt  county.  These  books  likewise  showed  that  96  votes 
were  cast,  and  in  the  proportions  and  for  the  places  which 
have  been  named.  If  those  poll  books  alone  were  sufficient 
evidence  to  establish  all  the  facts  requisite  to  the  conclusion 
that  a  legal  election  had  been  held,  they  would  furnish  an 
abundant  basis  to  support  the  conclusion  of  a  valid  election 
in  1877  and  a  permanent  location  of  the  county  seat.  The 
county  was  created  in  January,  1877.  The  next  general 
election  was  in  the  fall  of  that  year.  The  voters  cast  their 
ballots  in  view  of  that  fact  for  the  various  places  as  named. 
This  leaves  the  sole  inquiry  whether,  when  the  voter  cast 
his  ballot  for  International  Camp,  he  intended  to  vote  for 
Hahn's  Peak,  as  did  the  voter  who  put  that  name  or  desig- 
nation on  his  ballot.  We  must  so  conclude.  In  questions 
of  this  description,  no  particular  geographical  spot  need  be 
voted  for  to  place  the  seat  of  government  in  one  locality. 
Sufficient  definiteness  to  enable  the  court  to  decide  what  the 
purpose  and  what  the  intention  of  the  voters  were  is  enough. 
A  most  excellent  illustration  of  this  doctrine  is  found  in  an 
early  case  in  our  own  supreme  court,  where  it  was  decided 
that  votes  cast  for  Grand  Lake  and  votes  cast  for  Grand 
Lake  West  Side  should  be  counted  as  having  been  cast  for  the 
same  place,  and  that  any  spot  on  Grand  Lake  could  be  se- 
lected by  the  commissioners  as  the  point  for  the  erection  of 
the  county  offices,  and  the  location  of  the  records.  The  same 
theory  has  been  expressed  in  other  states,  where  there  has 
been  a  controversy  arising  from  the  designation  of  the  voters 
on  their  ballot  of  different  places  which  were  substantially  in 
the  same  locality.  These  have  always  been  held  properly 
counted  for  the  general  spot  covered  by  the  descriptions. 
People  ex  rel.  v.  Commissioners,  7  Colo.  190  ;  State  of  Iowa  v. 
Cavers  et  aJ.,  22  Iowa,  343 ;  State  of  Nebraska  ex  rel.  v.  Dins- 
more,  5  Neb.  145;  Fall  River  County  v.  Powell  et  ah,  58 
N.  W.  Rep.  7;  Attorney  General  v.  Canvassers^  64  Mich. 
607. 
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We  should  therefore  conclude  that  in  1877  Hahn's  Peak 
had  been  chosen  by  the  voters  as  the  permanent  location  of 
their  county  seat,  and  that  the  votes  which  were  cast  for 
Hahn's  Peak  and  International  Camp  were  cast  for  the  same 
place  and  should  have  been  counted  by  the  board,  and  that 
they  had  the  authority  under  the  acts  then  in  force  to  locate 
the  county  seat  at  that  spot.  The  trouble,  however,  is  the 
election  was  not  fully  or  satisfactorily  proven,  nor  was  there 
evidence  to  show  that  the  board  declared  the  result  and 
established  the  county  seat  in  accordance  with  the  legisla- 
tive authority.  Under  these  circumstances,  we  must  con- 
clude there  was  so  far  a  failure  in  1877  to  permanently 
locate  the  seat  as  to  leave  the  question  open  for  the  consid- 
eration and  action  of  the  voters  at  the  next  general  election. 
What  we  might  be  compelled  to  hold  if  the  proof  and  the 
record  were  otherwise,  it  is  wholly  unnecessary  to  declare. 
We  are  not  compelled  to  determine  whether  the  constitu- 
tional limitation  of  four  years  would  operate  to  invalidate 
the  election  of  1878,  because  although  we  are  fully  convinced 
the  votes  for  Hahn's  Peak  and  International  Camp  were  cast 
for  one  and  the  same  place,  and  under  proper  conditions  and 
circumstances  would  have  legally  resulted  in  the  establish- 
ment of  the  county  seat  at  that  place,  yet  the  failure  of  the 
proof  in  this  regard  and  the  neglect  of  the  commissioners  to 
comply  with  the  requirements  of  the  act  leaves  the  record 
in  such  shape  that  we  are  permitted  to  conclude  there  was 
no  legal  election  held  in  1877  which  exhausted  the  authority 
of  the  people.  The  matter  was  therefore  open  for  subse 
quent  procedure  under  the  statute.  This  whole  discussion, 
however,  has  been  used  as  an  introduction  to  the  main  ques- 
tion, to  show  how  completely  we  are  justified  in  our  conclu- 
sion because  of  the  expressed  will  of  the  voters  on  the 
subject. 

We  are  now  relegated  to  the  principal  inquiry,  whether 
the  election  of  1878  located  the  county  seat  at  Hahn's  Peak. 
Almost  the  only  difference  between  counsel  on  this  subject 
springs  from  the  different  views  which  they  take  respecting 
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the  acts  of  1868.  It  will  be  recollected  several  different 
conditions  were  provided  for.  The  .voters  were  given  the 
absolute  right  to  locate  the  county  seat.  This  was  the  gen- 
eral authority  granted.  The  act  undertook  to  provide  means 
and  methods  for  the  expression  of  the  will  of  the  voters  and 
the  execution  of  this  authority.  When  a  county  should  be 
organized,  the  county  commissioners  were  given  the  right  to 
choose  the  spot  where  the  seat  of  government  should  be  first 
established.  At  the  first  general  election  next  ensuing,  the 
matter  should  be  submitted  to  the  legal  voters  of  the  county, 
whose  votes  should  settle  the  question.  It  might,  however, 
happen  a  majority  of  votes  would  not  be  cast  for  any  one 
given  place.  To  provide  for  this  contingency,  it  was  further 
enacted  that  within  thirty  days  the  county  commissioners 
should  call  a  special  election,  at  which  the  question  should 
be  again  passed  on  by  the  voters.  If  this  special  election 
yielded  no  result,  the  matter  should  be  submitted  at  the 
next  general  election  thereafter,  and  continue  to  be  sub- 
mitted at  general  elections  until  the  question  should  finally 
be  settled  by  a  vote  of  the  people.  The  whole  thing  hinges 
on  the  inquisy  whether  the  direction  of  the  legislature  to  the 
board  to  call  a  special  election  is  a  limitation  on  the  right  to 
submit  the  inquiiy  to  the  people  at  a  general  election  follow- 
ing. In  other  words,  if  the  special  election  is  not  called, 
may  the  voters  afterwards  be  heard  on  the  subject,  or  are 
they  forever  concluded  by  the  failure  of  the  board  to  act? 

There  is  a  preliminary  suggestion  which  we  desire  to  make 
in  the  premises.  We  do  not  believe  the  present  relator  has 
any  right  whatever  to  institute  or  maintain  these  proceedings. 
He  is  not  in  a  condition  to  raise  the  question.  We  concede 
the  statute  of  limitation  does  not  run  against  the  people,  and 
the  proceedings  are  theoretically  in  the  name  of  the  people, 
on  the  relation  of  the  taxpayer  who  complains  and  says  he  is 
hurt.  We  gravely  question  whether  this  should  take  the 
case  out  of  the  operation  of  the  general  statutes  on  this  sub- 
ject. Mandamus  has  never  been  regarded  as  a  writ  issuing 
strictly  as  a  matter  of  right  in  favor  of  a  person  injured,  but 
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the  discretion  of  the  court  may  always  be  exercised  in  deter- 
mining the  question  whether  it  should  go  in  favor  of  the 
relator.  There  are  well  considered  cases  which  seem  to  hold 
a  taxpayer  estopped  from  commencing  such  proceedings 
when  more  than  the  ordinary  period  of  the  statute  has  been 
permitted  to  go  by  without  action.  Some  of  the  cases  pro- 
ceed on  the  basis  of  the  adoption  by  analogy  in  courts  of 
equity  of  the  common  law  statutes  of  limitation.  Others 
again  seem  to  regard  the  facts  as  sufficient  to  operate  by  way 
of  estoppel  to  bar  the  relator's  rights.  People  ex  rel.  v. 
Seneca  Common  Pleas,  2  Wend.  265 ;  State  of  Nebraska  ex 
rel.  v.  Piper,  17  Neb.  614 ;  Territory  ex  rel.  v.  Potts,  3  Mont. 
364 ;  CfN.  W.  Ry.  Co.  v.  The  People,  91  111.  251. 

The  relevancy  of  this  suggestion  is  quite  apparent  when 
we  recall  the  exact  situation.  The  county  seat  was  orig- 
inally located  at  Hayden.  In  the  spring  of  1879  it  was 
removed  to  Hahn's  Peak,  and  has  been  permitted  to  remain 
there  for  nearly  seventeen  years.  Nobody  has  complained, 
nobody  has  objected  to  the  location,  and  the  relator  has  been 
a  citizen  of  the  county  for  ten  years,  and  during  all  that  time 
has  taken  no  steps  to  test  the  legality  of  the  location.  While 
we  must  concede,  under  the  general  current  of  authority  as 
stated  in  U.  P.  R.  R.  Co.  v.  Sail,  91  U.  S.  343,  a  taxpayer 
has  a  right  to  sue  where  only  public  rights  and  public  inter- 
ests are  technically  concerned,  and  his  interest  is  only  the 
collateral  interest  of  a  taxpayer,  we  do  think  he  is  bound  to 
proceed  with  reasonable  diligence.  He  cannot  sit  idly  by 
and  let  a  county  seat  remain,  rights  and  interests  be  acquired 
and  determined  for  ten  years,  and  then  be  heard  to  complain. 
Estates  have  been  settled,  judgments  have  been  rendered, 
titles  have  been  acquired,  and  all  the  diversified  interests  of 
modern  society  have  been  initiated,  protected,  transferred 
and  carried  on,  on  the  faith  of  the  permanent  location  of  the 
seat  of  government  of  Routt  county.  Plainly,  a  rule  which 
would  debar  a  taxpayer  from  initiating  such  proceedings 
after  an  elapse  of  ten  years  is  right  and  salutary,  whether  it 
be  founded  on  precedent  or  rests  for  its  declaration  on  the 
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evident  good  sense  of  the  doctrine.  This  position  is  very 
much  strengthened  by  the  attempt  on  the  part  of  the  people 
on  two  different  occasions,  in  1883  and  1887,  to  change  the 
location  of  the  county  seat.  The  matter  was  submitted  to 
the  voters  of  the  county,  and  the  applicants  for  a  change  were 
on  both  occasions  without  sufficient  votes  to  remove  it.  This 
very  strongly  tends  to  support  us  in  the  conviction  that  the 
majority  of  the  voters  of  the  county  prefer  to  have  the  county 
seat  retained  at  its  present  place,  rather  than  have  it  removed 
to  Hayden,  where  it  must  go  if  the  relator's  contention  is 
upheld.  It  does  not  accord  with  our  notions  of  what  is  right 
and  just  to  uphold  proceedings  initiated  by  one  taxpayer  and 
supported  evidently  by  only  a  minority  of  the  voters  of  the 
county. 

As  preliminary  to  the  discussion  respecting  the  failure  of 
the  board  to  hold  a  special  election,  it  is  well  to  remember 
that  the  power  to  permanently  locate  a  county  seat  is  lodged 
nowhere  but  with  the  voters  of  the  county.  This  is  the 
whole  tenor  of  the  legislation  on  the  subject,  and  the  princi- 
ple has  been  fully  recognized  and  declared  by  our  supreme 
court  In  re  Allison,  13  Colo.  525.  The  learned  Chief  Justice 
Helm,  in  expressing  the  opinion  of  the  court,  states  substan- 
tially what  must  be  evident  to  those  who  even  casually  read 
the  statutes.  The  whole  subject  is  remitted  to  the  control 
of  the  voters,  subject  only  to  the  limitation  that  the  question 
may  not  be  considered  oftener  than  once  in  four  years. 
Aside  from  this  limitation,  the  legal  voters  of  the  county 
have  perfect  control  over  the  subject,  and  may,  by  pursuing 
the  statutory  provisions,  locate,  remove,  or  change  the  seat 
of  government,  whenever  in  their  judgment  any  change  should 
be  made.  The  purpose  in  submitting  the  question  at  the 
election  of  1878  was  to  ascertain  the  wish  of  the  voters. 

The  provisions  of  the  law  of  1868  were  enacted  to  give 
the  legal  voters  of  any  such  governmental  subdivision  of  the 
state  an  opportunity  to  express  their  desires  respecting  the 
matter.  They  might  express  this  wish  at  the  first  general 
election  after  the  county  was  created.  If  on  that  occasion 
the  voters  were  not  sufficiently  agreed  in  their  wishes,  the 
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matter  should  be  again  submitted  at  a  special  election,  at 
which  another  opportunity  should  be  given  them  to  again 
vote  their  convictions.  Failing  in  their  object  at  this  special 
election,  the  matter  must  be  submitted  at  each  general  elec- 
tion thereafter  until  it  was  finally  determined.  The  special 
election  in  this  case  was  omitted,  and  we  must  determine 
whether  that  omission  deprived  the  voters  of  the  right  in 
1878  to  express  their  wish  on  the  subject.  We  do  not  so 
conclude.  The  statute  does  not  provide  that  a  failure  shall 
bar  the  right  to  vote  on  the  subject  at  the  next  ensuing 
general  election.  Had  the  legislature  intended  the  special 
election  to  be  a  condition  precedent,  they  would  have  un- 
doubtedly provided  in  the  act  the  ways  and  means  for  call- 
ing it,  even  after  the  thirty  days  had  expired,  or  for  holding 
one  when,  through  any  design  of  the  governing  body  of  the 
county,  no  such  opportunity  had  been  given.  It  has  often 
been  held  that  where  there  was  a  failure  to  hold  a  special 
election  at  the  date  and  at  the  place  and  under  the  condi- 
tions pointed  out  by  the  statute,  one  subsequently  held 
would  necessarily  be  invalid,  and  resort  must  be  had  to 
other  provisions  of  the  legislation  to  remedy  the  difficulty. 
We  must  conclude  this  was  in  the  minds  of  the  legislature, 
and  had  it  been  their  intention  to  limit  the  right  of  the 
voters  to  express  their  wish  at  an  ensuing  general  election, 
some  provision  would  have  been  made  for  such  a  contin- 
gency. It  is  no  essential  part  of  the  scheme,  otherwise  than 
to  provide  a  way  in  which  the  voters  may  express  their  opin- 
ion, and  can  in  no  manner  be  held  operative  to  restrict  the 
subsequent  right.  The  object  of  an  election  on  this  subject 
is  simply  to  obtain  an  expression  of  the  public's  wish.  Free, 
fair,  and  full  expression  of  that  wish  is  all  the  legislature 
intended  to  provide  for,  and  when  once  it  is  ascertained, 
effect  should  be  given  to  it  by  the  permanent  location  of 
the  seat  of  government.  Fowler  v.  The  State,  68  Tex.  30 ; 
Goseard  et  al.  v.  Vaught  et  at,  10  Kan.  162 ;  Dishon  v.  Smithy 
10  Iowa,  212 ;  State  ex  rel.  Cothren  v.  Lean,  9  Wis.  279. 

Regard  being  had  to  the  special  purpose  and  objects  of 
the  legislation,  and  the  absence  of  any  limitation  or  condi- 
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tion  which  makes  the  special  election  a  condition  precedent, 
we  must  conclude  that  a  failure  to  hold  it  does  not  vitiate 
what  was  done  at  the  election  of  1878,  and  that  the  wish  of 
the  people  at  that  time  expressed  established  the  county 
seat  at  Hahn's  Peak.  If  we  should  hold  otherwise,  it  would 
leave  the  board  of  county  commissioners  complete  power  to 
defeat  the  wish  of  the  people.  If  the  board,  for  pecuniary 
or  other  reasons,  desired  the  county  seat  to  remain  where 
they  had  temporarily  located  it,  a  simple  neglect  to  call  a 
special  election  would  accomplish  their  object.  Of  course, 
this  depends  on  the  result  of  the  first  general  election.  If 
the  county  seat  be  not  then  permanently  established,  to  con- 
cede the  appellee's  contention  would  be  to  vest  the  power 
of  location  absolutely  in  the  board.  No  special  election 
being  called,  the  matter  could  never  be  considered  at  a  gen- 
eral election  thereafter.  No  succeeding  board  could  submit 
the  question,  and  there  is  no  known  way  by  which  the  vot- 
ers could  enforce  their  will.  The  county  seat  not  having 
been  permanently  located,  there  could  be  no  vote  as  to  a 
change,  either  in  one  or  four  years,  and  an  inefficient,  incom- 
petent or  corrupt  county  government  would  thus  be  left  in 
full  control  of  the  question.  No  such  result  should  be  per- 
mitted, and  as  this  is  possible,  we  have  a  right  to  infer  a 
want  of  intention  on  the  part  of  the  legislature  to  bring  it 
about.  When  the  acts  do  not  of  necessity  require  this  con- 
struction, that  should  be  adopted  which  will  best  and  most 
perfectly  tend  to  carry  out  the  evident  purpose  of  the  law- 
making body. 

Under  these  circumstances,  we  hold  the  county  seat  of 
Routt  county  was  by  the  vote  of  the  people  legally  and  per- 
manently located  at  Hahn's  Peak,  and  until  the  people  shall 
by  a  vote  on  the  subject,  had  under  constitutional  and  legis- 
lative restrictions,  change  the  place,  it  must  there  remain. 
The  judgment  of  the  district  court  in  these  proceedings 
does  not  accord  with  our  conclusions,  and  it  must  therefore 
be  reversed  and  judgment  final  will  be  entered  in  this  court 
dismissing  the  petition. 

Reversed  and  judgment  ordered. 
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Meldbum  et  al.  t.  Henderson. 

1.  Trust  Funds. 

If  a  check  be  given  to  a  banker  for  collection  only,  and  the  money  real- 
ized by  him  from  its  collection  went  with  his  other  property  into 
the  possession  of  his  assignee  for  the  benefit  of  creditors,  the  right 
to  reclaim  it  is  not  affected  by  any  unauthorized  act  of  the  assignor 
in  intermingling  it  with  his  own  funds. 

2.  Same. 

To  warrant  a  recovery  against  the  assignee  of  an  insolvent  banker  of 
money  realized  by  the  assignor  upon  a  draft  delivered  to  him  by 
the  plaintiff,  on  the  ground  that  it  was  a  trust  fund,  it  must  clearly 
appear  that  the  draft  was  delivered  to  the  banker  to  be  collected 
for  the  plaintiff,  thus  constituting  him  an  agent  for  the  purpose; 
that  the  money  was  collected  by  him,  and  passed  into  the  hands  of 
his  assignee. 

8.  Assignment. 

A  draft  does  not  operate  as  an  assignment  of  money  in  the  hands  of  the 
drawees  until  its  presentation  to  them,  and  not  then  unless  they 
accept  it. 

4.  Trust  Funds. 

If  one  having  trust  funds  deposits  the  same  in  a  bank  as  his  own  money, 
has  it  placed  to  his  individual  credit,  and  mingles  it  with  his  other 
funds  in  such  a  manner  that  its  identity  is  lost,  its  trust  character 
is  by  his  own  act  destroyed,  and  he  cannot,  after  the  banker's  as- 
signment for  the  benefit  of  creditors,  follow  it  into  the  hands  of  the 
assignee  and  recover  it  as  a  trust  fund. 

Appeal  from  the  District  Court  of  Logan  County. 

Mr.  G.  Q.  Richmond  and  Mr.  C.  L.  Allen,  for  appellants. 

Mr.  S.  A.  Btjeke,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  the  appellants  to  recover  from 
the  appellee,  as  assignee  of  M.  H.  Smith,  a  banker  at  Ster- 
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ling,  Colorado,  the  unpaid  balance  of  a  draft  alleged  to  have 
been  deposited  with  Smith  for  collection,  and  collected  by 
him  before  making  the  assignment.  A  trial  of  the  issues 
made  by  the  pleadings  resulted  in  a  judgment  for  the  defend- 
ant, from  which  the  plaintiffs  appealed. 

On,  and  for  a  considerable  time  before,  the  17th  day  of 
June,  1893,  the  plaintiff  Tedmon  was  register,  and  the  plain- 
tiff Meldrum,  receiver,  of  The  United  States  land  office  at 
Sterling.  On  that  day  The  Union  Pacific  Railway  Company 
delivered  to  the  plaintiffs  its  check  for  $ 2,614,  payable  to  their 
order,  upon  the  Omaha  National  Bank  of  Omaha,  Nebraska, 
for  funds  due  them,  as  officers,  upon  a  list  of  lands  selected  by 
the  Railway  Company  under  a  grant  from  the  government 
of  the  United  States.  The  check  was  payable  to  them  in 
their  official  capacity,  and  was  kept  in  their  office  until  the 
first  day  of  July  following.  On  the  latter  day  the  check 
was,  as  the  plaintiffs  allege,  delivered  to  Smith  for  collection 
by  Meldrum,  who  indorsed  it  "  H.  E.  Tedmon,  Register,  by 
N.  H.  Meldrum.  N.  H.  Meldrum,  Receiver."  Instead, 
however,  of  forwarding  it  for  collection  as  the  agent  of  the 
plaintiffs,  Smith  credited  the  money  it  represented  to  the 
personal  account  of  Meldrum  on  the  books  of  the  bank,  and 
sent  the  draf t  to  The  Denver  National  Bank,  at  Denver,  Colo- 
rado, receiving  a  notice  two  days  later  from  the  latter  bank 
that  it  had  placed  the  amount  of  the  draft  to  the  credit  of 
Smith's  bank.  On  the  19th  day  of  July,  Smith  made  an  as- 
signment of  all  his  property  for  the  benefit  of  his  creditors  to 
John  M.  Henderson.  The  latter  immediately  resigned,  and 
upon  the  next  day  the  defendant  was  duly  appointed  as  his 
substitute.  About  eight  o'clock  on  the  morning  of  the  19th, 
and  about  thirty  minutes,  as  Smith  says,  before  he  executed 
the  deed  of  assignment,  Meldrum,  who  was  present  in  the 
bank  at  Smith's  request,  drew  his  check  upon  Smith's  bank, 
— known  as  "  The  Bank  of  Sterling," — for  the  entire  amount 
of  his  balance  in  the  bank,  and  received  from  Smith  $1,000 
in  cash,  and  a  draft  on  Kountze  Bros.,  bankers,  New  York 
Vol.  VII— 17 
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City,  for  $1,943.71.     The  payment  of  this  draft  was  stopped 
by  the  defendant  as  assignee,  and  it  was  returned  unpaid. 

The  principal  question  discussed  by  counsel  relates  to  the 
right  of  the  owner  of  a  trust  fund  to  follow  it  into  an  insol- 
vent estate,  and  enforce  full  payment  from  the  assets.  We 
have  no  disagreement  with  counsel  upon  their  general  state- 
ments of  the  law.  If  the  check  was  given  to  Smith  by  the 
plaintiffs  for  collection  only,  if  he  collected  it,  and  if  the 
money  realized  from  it  went  with  his  other  property  into  the 
possession  of  his  assignee,  the  right  of  the  plaintiffs  to  reclaim 
it  is  unquestionable ;  and  the  right  would  not  be  in  the  least 
affected  by  any  unauthorized  act  of  Smith  in  destroying  its 
identity  by  intermingling  it  with  his  own  funds.  First  Nat. 
Bank  v.  Hummel^  14  Colo.  259. 

The  difficulty,  however,  in  this  case  does  not  arise  out  of 
any  law  which  may  be  applicable,  but  out  of  the  facts.  To 
warrant  us  in  reversing  this  judgment,  it  must  clearly  appear 
that  the  draft  was  delivered  to  Smith  to  be  by  him  collected 
for  the  plaintiffs,  thus  constituting  him  their  agent  for  that 
purpose;  and  that  the  money  was  collected  by  him,  and 
passed  into  the  hands  of  his  assignee.  These  two  conditions 
must  concur  before  the  estate  is  chargeable  with  the  fund. 
McClure  v.  Commissioners,  19  Colo.  122 ;  Holden  v.  Piper •, 
5  Colo.  App.  71. 

An  examination  of  the  evidence  upon  the  subject  of  the 
deposit  of  the  check  will  be  first  in  order.  Meldrum  and 
Smith  both  testified  that  it  was  deposited  with  Smith  for 
collection.  Each  related  a  conversation  had  between  them 
about  the  time  of  the  deposit,  in  which  Meldrum  said  to 
Smith  that  the  check  was  sent  to  pay  the  expenses  of  the 
balance  of  the  selection  of  The  Union  Pacific  Railway  Com- 
pany in  the  district,  that  it  was  quite  a  large  sum  of  money, 
and  that  he  would  not  call  on  Smith  for  the  cash  until  the 
check  was  collected.  No  other  conversation  upon  the  sub- 
ject was  given.  We  have  no  reason  to  doubt  that  it  occurred 
as  stated,  or  that  both  parties,  properly  or  improperly,  inter- 
preted it  as  meaning  that  the  draft  should  be  received  by 
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Smith  to  be  collected  by  him  for  Meldrum.     But  there  was 
in  evidence  a  deposit  slip,  of  which  the  following  is  a  copy : 

"Deposited  in  The  Bank  of  Sterling,  by  N.  H.  Meldrum. 
"Sterling,  Colo.,  July  1st,  1893. 
"  Please  list  each  check  separately. 

Dollars.    Cents. 

Currency, $     45  00 

Gold, 

Silver,    ....... 

Checks, 2,614  00 

50  95 

16  00 

16  00 

16  00 

16  00 

15  00 

20  00 

8  20 

8  25 

8  50 

7  00 

7  00 

5  00 


$2,852  90  " 


This  is  the  form  of  slip  filled  out  by  a  customer  of  a  bank 
upon  making  a  general  deposit,  and  from  which  it  makes  the 
entries  in  its  books.  It  was  shown,  and  is  not  disputed,  that 
the  slip  in  evidence  was  filled  up  in  the  handwriting  of  Mr. 
Meldrum.  The  slip  shows  that  on  July  1st  Meldrum  de- 
posited, for  the  purpose  of  being  credited  to  his  personal 
account,  a  sum  aggregating  $2,852.90,  one  of  the  items  of 
which  was  the  check  in  question.  It  is  not  claimed  that  it 
was  intended  that  any  other  check,  or  any  other  item  em- 
braced in  the  sum  total,  should  be  deposited  specially ;  or 
that  it  was  not  proper  to  credit  any  of  them,  except  the 
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Union  Pacific  check,  to  Meldrum's  general  ncconnt;  and  no 
distinction  was  made  in  the  slip  between  one  ami  another. 
The  identity  of  each  was  lost  in  the  general  aggregate.  The 
slip  amounted  to  a  written  direction  to-  the  bank  to  credit 
Meldrum's  account  with  the  sum  of  $2,852.90,  and,  accord- 
ingly, this  was  what  the  bank  did.  The  amount  was  imme- 
diately thrown  among  the  other  funds  of  the  bank,  and  was 
thereafter  undistinguishable  from  them,  not  by  the  unau- 
thorized act  of  the  bank,  but  in  consequence  of  the  act  of 
Meldrum  himself.  Meldrum  and  Smith  may  both  have  in- 
tended that  this  particular  check  should  be  taken  upon  some 
condition,  or  subject  to  some  limitation,  not  applicable  to  the 
other  sums  embraced  in  the  slip ;  but  their  intention  was  not 
carried  into  effect,  and  it  is  with  their  acts,  and  not  their 
naked  intentions,  that  we  are  at  present  concerned. 

Pursuing  our  investigation  a  little  further,  we  find  strong 
reasons  for  concluding  that  whatever  might  have  been  the 
intentions  of  Meldrum  and  Smith  in  relation  to  the  check 
prior  to  its  deposit,  at  the  time  Meldrum  made  the  deposit 
slip,  and  actually  delivered  the  check  to  the  bank,  it  was 
understood  that  it  should  go  into  his  personal  account.  The 
books  of  the  bank,  showing  the  dealings  between  it  and  Mel- 
drum for  sometime  before  and  after  the  1st  of  July,  were 
introduced  by  the  defendant.  They  show  a  running  account 
of  deposits  and  checks  during  the  entire  time.  On  the 
evening  of  June  80th  Meldrum's  balance  was  $625.93.  On 
July  1st  he  made  the  deposit  of  which  we  have  spoken.  It 
was  the  only  deposit  made  by  him  that  day.  Adding  to- 
gether his  balance  and  the  amount  of  that  deposit,  we  find 
that  he  bad  then  in  the  bank  to  his  credit  $3,478.88.  On 
that  day  he  drew  out  of  the  bank  upon  bis  check  $1,066.67, 
leaving  to  his  credit  only  $2,412.21,  which  was  $201.79  less 
than  the  amount  of  the  Union  Pacific  check.  The  natural, 
if  not  unavoidable,  conclusion  is  that  in  making  a  check  the 
payment  of  whioh  would  necessarily  impair  the  fund  in  ques- 
tion, he  regarded  it  as  being  on  deposit  subject  to  withdrawal 
by  check,  and  therefore  belonging  to  his  general  account ; 
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and  Smith  in  paying  bis  check  must  also  have  so  regarded  it 
He  continued  checking  against  his  balance  without  further 
deposit  until  July  11th,  but  this  fund  was  not  made  good 
until  July  15th.  On  July  19th  he  made  a  check  payable  to 
himself  for  his  entire  balance  then  in  bank,  amounting  to 
$2,943.71,  and  received,  as  has  been  stated,  $1,000  in  cash, 
and  a  draft  on  Kountze  Bros,  for  $1,943.71.  The  entire 
history  of  the  money  represented  by  the  Union  Pacific  check, 
as  written  by  Mr.  Meldrum  and  Mr.  Smith,  is  the  history  of 
money  placed  by  Mr.  Meldrum  to  his  individual  credit  in 
Smith's  bank,  and  withdrawn  by  him  from  time  to  time  at 
his  pleasure ;  and  the  claim  that  there  was  anything  more 
sacred  about  it  than  about  his  other  moneys  with  which  he 
intermingled  and  confounded  it,  is  unsubstantial. 

As  to  whether  the  money  realized  from  the  check  ever 
went  into  the  hands  of  the  assignee  the  evidence  is  unsatis- 
factory and  inconclusive.  But  it  is  unnecessary  to  give  it 
particular  notice,  because  we  are  unable  to  say  that  the 
decision  of  the  trial  court  upon  the  character  of  the  deposit 
made  by  Meldrum  was  not  right. 

But  there  is  another  theory  upon  which  the  plaintiffs 
claim  a  right  to  prevail  in  this  suit;  and  it  is  that  the  bill  of 
exchange  drawn  by  Smith  upon  Kountze  Bros.,  payable  to 
Meldrum,  was  an  equitable  assignment  to  him  of  money  of 
the  drawer  in  the  hands  of  the  drawees.  The  making  of  a 
draft  does  not  ipso  facto  operate  as  an  assignment.  Before 
this  draft  was  presented,  the  assignee  notified  the  drawees 
of  the  general  assignment  made  by  Smith,  and  directed  them 
not  to  pay  the  draft.  The  draft  could  not  operate  as  an 
assignment  of  the  money  in  Kountze  Bros.'  hands  until  its 
presentation  to  them,  and  not  then  unless  they  accepted  it. 
Without  acceptance,  Meldrum  could  have  maintained  no 
action  against  them  for  the  money,  and  the  reason  why  he 
could  not  do  so  is  because  the  mere  act  of  making  the  draft 
did  not  transfer  title  in  the  money  to  him;  and  until  it 
should  operate  to  invest  him  with  owernership  of  the  money, 
it  was  no  assignment.     The  failure  to  realize  the  money  upon 
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the  draft  left  him  a  creditor  of  Smith  on  account  of  the 
unpaid  balance  due  him,  and  as  a  creditor  his  position  was 
no  better  and  no  worse  than  that  of  any  other  general  cred- 
itor. See  Ghrammel  v.  Cramer,  55  Mich.  201 ;  Ray  v.  Hiller, 
11  Colo.  445. 

But  there  is  a  peculiarity  about  this  draft  which  we  can- 
not avoid  noticing.     The  following  is  a  copy  of  the  paper : 

44  il,943.  Bank  of  Steeling.  No.  7821. 

"  M.  H.  Smith. 

44  (Drawees  are  advised  that  M.  H.  Smith  has  assigned.) 

44  Sterling,  Colo.,  Jul.  18, 1893. 
44  Pay  to  the  order  of  N.  H.  Meldrum,  $1,943.71  (nineteen 
hundred  forty-three  and  t7^)  dollars. 

44  M.  H.  Smith, 

44  (King)  Cashier. 
44  To  Kountze  Bros.,  New  York." 

It  appears  from  the  face  of  this  document  that  the  assign- 
ment had  been  made  before  the  bill  was  drawn.  If  so, 
Smith  had  no  right  to  draw  it.  But,  however  this  may  be, 
it  advised  the  drawees  that  the  fund  was  no  longer  the  prop- 
erty of  Smith,  and  that  the  draft  was  therefore  worthless. 
With  that  notification  staring  them  in  the  face,  they  would 
not  have  been  justified  in  honoring  the  draft;  and  with  that 
introduction,  the  bill  did  not  purport  to  be  drawn  against 
any  fund,  and  therefore  could  not  operate  as  an  assignment 
of  anything. 

Whatever  indebtedness  there  is,  is  owing  to  Meldrum 
alone,  and  not  to  Tedmon  and  Meldrum ;  and  Tedmon  is  not  a 
proper  party  to  any  proceeding  for  its  allowance  or  recovery. 

The  judgment  must  be  affirmed. 

Affirmed* 
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ON  APPLICATION  FOE  REHEARING. 

Per  Curiam.  This  application  for  a  rehearing  is  based 
upon  three  grounds :  Firsts  that  the  Union  Pacific  check  rep- 
resented money  belonging  to  the  United  States ;  that  it  was 
intrusted  to  Meldrura  and  Tedmon  as  United  States  officers, 
and  that  therefore  Meldrum  was  without  authority  to  deposit 
the  fund  to  his  own  credit ;  second,  that  the  words,  "  Drawees 
are  advised  that  M.  H.  Smith  has  assigned,"  were  placed 
upon  the  draft  by  Kountze  Bros.,  when  it  was  presented  for 
payment,  in  consequence  of  a  telegram  from  the  assignee, 
previously  received,  notifying  them  of  the  assignment;  and, 
thirds  that  as  the  original  check  was  payable  to  Tedmon  and 
Meldrum  as  register  and  receiver,  and  as  both  register  and 
receiver  were  alike  responsible  to  the  government  for  the 
money,  they  were  equally  interested  in  the  suit,  and  it  was 
therefore  error  to  hold  that  Tedmon  was  not  a  proper  party. 

I.  The  plaintiffs  are  hardly  in  a  position  to  say  that  the 
fund  they  seek  to  recover  belonged  to  the  United  States. 
Whatever  may  have  been  the  fact  in  that  regard,  Meldrum 
deposited  the  fund  as  his  own  money.  By  his  own  direction 
it  was  placed  to  his  individual  credit,  and  went  to  swell  the 
apparent  assets  of  the  bank.  He  mingled  it  with  his  other 
funds  in  such  manner  that  its  identity  was  lost,  and  drew 
against  the  consolidated  account  from  time  to  time  for  his 
own  purposes.  If  the  fund  was  ever  impressed  with  a  trust, 
its  trust  character  was  destroyed  by  the  act  of  Meldrum  in 
so  mingling  it  with  his  own  money  that  as  a  distinct  fund  it 
could  no  longer  be  traced.  Tedmon,  by  his  silence  at  least, 
acquiesced  in  what  Meldrum  did.  He  is  a  party  to  this  pro- 
ceeding, and,  with  full  knowledge  of  all  the  facts,  makes  no 
claim  that  Meldrum  acted  for  him  without  his  authority. 
Besides,  the  United  States  is  not  a  party  to  this  proceeding. 
It  is  not  complaining,  and  its  rights  cannot  be  adjudicated 
in  this  action.  Meldrum  treated  the  money  as  his  own ; 
Tedmon  does  not  gainsay  his  acts ;  and  as  against  the  cred- 
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itors  of  the  bank  the  claim  of  the  plaintiffs  that  the  money 
was  not  theirs  cannot  be  considered. 

II.  It  may  be  true  that  the  objectionable  words  which 
appear  on  the  face  of  the  draft  were  placed  there  after  its 
execution  as  counsel  state.  We  are  referred  to  no  evidence 
upon  the  subject,  and  we  are  unable  to  find  any.  The  fol- 
lowing is  from  the  record  : 

44  Thereupon  plaintiffs  offered  in  evidence  draft  in  question, 
marked '  Exhibit  A,'  which  is  in  the  words  and  figures  follow- 
ing, to  wit: 

" 4  $1,943.  Bank  of  Sterling.  No.  7821. 

44 '  M.  H.  Smith. 
44  4  (Drawees  are  advised  that  M.  H.  Smith  has  assigned.) 
444  Sterling,  Colo.,  Jul.  18, 1893. 
44  4  Pay  to  the  order  of  N.  H.  Meldrum,  $1,943.71  (nineteen 
hundred  forty-three  and  ^)  dollars. 

44  4  M.  H.  Smith, 

44  4  (King)  Cashier. 
44  4  To  Kountze  Bros.,  New  York.'  " 

The  foregoing  is  an  exact  representation  of  the  draft,  as  it 
appears  in  the  printed  abstract.  In  the  transcript  the  words 
of  advice  are  upon  a  printed  slip,  pasted  to  the  draft.  But 
it  would  seem  from  the  quotation  that  the  paper,  with  all  it 
contained,  was  given  in  evidence  as  the  draft  which  Meldrum 
received  from  Smith.  Still  it  may  be  that  counsel's  state- 
ment is  correct ;  but  conceding  that  it  is,  our  decision  would 
be  the  same.  The  draft  was  not  an  assignment  of  money  in 
the  hands  of  Kountze  Bros.,  unless  they  accepted  it.  This 
they  never  did. 

III.  Whatever  obligation  Meldrum  may  have  been  under 
to  account  to  Tedmon  for  the  money,  or  any  part  of  it,  as 
between  Meldrum  and  the  bank,  in  virtue  of  the  deposit  and 
credit  to  Meldrum's  individual  account,  the  money  belonged 
to  Meldrum.  Tedmon  was  not  known  to  the  bank  in  the 
transaction.     The  draft  upon  which  this  suit  was  brought 
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was  the  balance  due  Meldrum,  not  upon  the  Union  Pacific 
check,  but  upon  his  entire  account,  in  a  considerable  portion 
of  which  Tedmon  had  and  claimed  no  interest.  Even  if  Ted- 
mon  had  an  interest  in  the  original  check  of  the  Railroad 
Company,  he  suffered  Meldrum  to  use  it  as  his  own,  and  this 
draft,  which  embraced  all  of  Meldrum's  money  then  in  bank, 
does  not  represent  it.  Mr.  Tedmon's  remedy,  if  he  has  any, 
is  against  Meldrum. 

The  petition  for  rehearing  will  be  denied. 

Rehearing  denied. 


Knowles  v.  Leggett  et  al. 

1.  Mbasubb  of  Damages. 

The  measure  of  damages  for  a  breach  of  contract  in  a  lease  relating  to 
furnishing  water  for  irrigation  of  the  demised  premises  is  discussed 
in  this  case. 

2.  Evidence— Damages. 

Where  the  landlord  is  sued  upon  a  breach  of  contract  to  furnish  water 
for  irrigation,  by  reason  whereof  injury  resulted  to  the  tenant's 
crops,  evidence  as  to  the  crops  that  could  probably  have  been  pro- 
duced but  for  the  want  of  the  water,  and  the  market  value  thereof, 
is  insufficient  to  warrant  a  recovery,  in  the  absence  of  evidence  of 
the  cost  of  raising,  harvesting  and  transporting  the  crops  to  market. 

8.  Pabttks — Cboss  Complaint. 

Where  the  action  is  upon  a  contract,  strangers  to  the  agreement,  who 
are  not  in  privity  with  it,  cannot  be  brought  in  by  cross  complaint. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Wells,  McNeal  &  Taylor,  for  appellant 

Mr.  Feed  L.  Shaw,  for  appellee. 

Bissbll,  J.,  delivered  the  opinion  of  the  court. 

Knowles  being  then  the  owner  of  what  is  called  the  "  Ike 
ranch,"  on  the  north  side  of  Platte  river,  in  Arapahoe  county, 
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on  the  second  of  November,  1885,  leased  it  to  Leggett,  the 
appellee,  for  a  term  of  years,  at  an  agreed  rental,  convenant- 
ing  on  his  part  "  to  furnish  him  with  sixty  inches  of  water 
in  the  irrigating  ditch  on  said  premises."  Leggett  was  to 
keep  the  ditch  in  repair,  seed  the  land  with  clover  and  tim- 
othy, and  leave  it  with  a  good  stand  and  in  good  condition 
at  the  end  of  his  term.  There  were  sundry  other  conditions 
in  the  lease  which  are  unimportant.  Leggett  occupied  the 
premises  for  some  years,  but  did  not  pay  the  whole  of  the 
agreed  yearly  rental,  basing  his  refusal  on  Knowles'  failure 
to  furnish  water  according  to  the  terms  of  the  convenant. 
He  brought  this  action  to  recover  his  damages,  set  up  the 
contract  in  so  far  as  it  related  to  the  water,  averred  the 
injuries  and  prayed  judgment  accordingly.  The  owner  de- 
fended and  relied  partly  on  performance,  partly  on  Leggett's 
failure  to  perform  the  contract  on  his  part  in  the  preparation 
and  care  of  the  land,  and  alleged  a  release  on  Leggett's  part 
of  the  covenant  to  supply  the  water.  He  set  up,  by  way  of 
counterclaim,  the  notes  for  the  unpaid  rent,  and  prayed  the 
appropriate  judgment.  He  likewise  filed  a  cross  complaint 
against  Leggett  and  The  Platte  River  Mill  &  Ditch  Com- 
pany, wherein  he  set  up  the  obligation  of  the  company  to 
furnish  him  water  as  a  shareholder  in  the  corporation,  stat- 
ing the  obligation  of  the  company  to  furnish  the*  water  witli 
which  he  had  agreed  to  supply  Leggett.  In  this  cross  com- 
plaint he  averred  Leggett's  knowledge  of  the  source  of  sup- 
ply when  the  lease  was  executed,  and  Leggett's  reliance  on 
his  right  to  procure  water  from  the  company.  The  purpose 
of  this  cross  complaint  was  to  compel  Leggett  to  litigate 
with  the  Ditch  Company  and  recover  his  damages  from  them. 
Leggett  proved  all  the  general  facts  set  out  in  his  complaint, 
which  were  not  admitted  in  the  answer,  and  made  an  attempt 
to  establish  his  injury.  The  chief  difficulty  springs  from  his 
neglect  or  failure  to  prove  what  was  essential  to  entitle  him 
to  judgment.  It  is  quite  apparent  that  proof  of  the  lease 
and  of  the  failure  to  supply  water  according  to  the  agree- 
ment would  not  suffice.     Of  necessity,  he  must  prove  some 
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injury.  To  meet  this  burden,  he  offered  evidence  which 
tended  to  show  the  amount  of  crop  which  could  have  been 
grown  on  the  land  had  the  water  been  furnished,  and  the 
value  of  that  crop  in  the  market  at  the  time.  He  went  no 
further  than  to  show  the  probable  total  crop  and  its  market 
value.  The  other  essential  items  of  the  cost  of  raising  and 
harvesting  it,  transporting  it  to  market,  and  all  other  ex- 
penses ordinarily  incident  to  raising  and  harvesting  timothy 
and  clover,  were  left  unproven.  Thus  the  only  basis  fur- 
nished the  jury  was  the  tonnage  and  the  market  value.  The 
trial  resulted  in  a  judgment  in  his  favor  for  $715. 

The  appellant  presents  several  questions  for  our  consid- 
eration, some  of  which  must  be  disposed  of  in  view  of  the 
succeeding  trial,  though  they  are  not  of  themselves  suffi- 
cient to  reverse  the  case.  The  appellant  insists  the  court 
erred  in  striking  out  his  cross  complaint.  We  cannot  accede 
to  this  position.  Whatever  may  have  been  Knowles'  rights 
as  between  him  and  the  Ditch  Company,  as  corporation  and 
shareholder  respectively,  the  record  fails  to  disclose  anything 
which  renders  it  necessary  for  Leggett  to  litigate  that  ques- 
tion or  to  take  part  in  that  dispute.  There  was  no  privity 
between  Leggett  and  the  Ditch  Company,  and,  whatever  may 
have  been  his  knowledge  as  to  the  source  of  the  water  sup- 
ply, he  was  compelled  to  look  no  further  than  to  the  con- 
tracting party  for  his  damages.  Leggett's  contract  was  with 
Knowles.  The  breach  being  established,  a  cause  of  action 
arose ;  but  it  did  not  give  Leggett  a  right  to  sue  the  com- 
pany, nor  was  he  compelled  under  the  circumstances  to  look 
to  the  corporation  for  redress.  If  he  had  brought  suit 
against  the  company,  it  would  have  had  a  perfect  defense  in 
the  denial  of  any  contract  between  them.  Under  these  cir- 
cumstances, it  is  not  easy  to  see  how  the  company  can  be 
brought  into  the  present  litigation,  or  Leggett  be  compelled 
to  have  his  issue  incumbered  by  the  trial  of  the  controversy 
between  the  company  and  one  of  its  shareholders.  Whether, 
under  the  existing  circumstances,  Knowles  could  have  given 
the  corporation  notice  of  the  suit,  and  required  them  to 
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appear  and  defend,  so  as  to  bind  the  company  by  the  amount 
of  any  judgment  which  Leggett  might  recover,  is  a  question 
which  need  not  be  considered,  anticipated  or  determined. 
Leggett  could  not  be  forced  to  try  the  question  with  the 
Ditch  Company,  or  have  his  suit  embarrassed  by  the  con- 
troversy between  it  and  Knowles.  The  determination  of 
Knowles'  rights  against  the  Ditch  Company  was  in  no  man 
ner  essential  to  the  settlement  of  Leggett's  claim,  and  the 
provision  of  the  code  which  permits  the  introduction  of  a 
third  person  into  a  suit  where  there  cannot  be  otherwise  a 
complete  determination  of  the  controversy  has  no  applica- 
tion whatever  to  a  case  of  this  description.  There  is  no 
allegation  in  the  answer,  nor  for  that  matter  in  the  cross 
complaint,  to  the  effect  that  Leggett  agreed  to  look  to  the 
company  for  his  water.  Whatever  knowledge  he  may  have 
had  respecting  the  source  of  the  supply  cannot  affect  the  con- 
struction of  the  contract,  nor  can  it  be  made  operative  as  a 
limitation  on  the  agreement.  The  court  was  right  in  strik- 
ing out  the  cross  complaint. 

Eliminating  this  pleading  from  our  further  consideration, 
the  position  that  the  contract  is  to  be  construed  with  refer- 
ence to  Knowles9  relation  to  the  company  is  easily  disposed 
of.  The  matter  is  entirely  settled  by  a  reference  to  the 
answer,  which  only  sets  up  a  subsequent  agreement  on  Leg- 
gett's part  to  look  to  the  Ditch  Company  for  his  water,  to 
take  thirty  inches  in  place  of  sixty,  and  to  release  Knowles 
from  any  liability  under  his  contract  This  was  the  only 
issue  respecting  this  part  of  the  dispute  which  Knowles  ten- 
dered. This  is  disposed  of  by  the  very  simple  statement 
that  there  was  no  evidence  tending  to  show  the  release,  and 
the  other  matters  went  to  the  jury.  The  court  was  entirely 
right  in  instructing  the  jury  to  dismiss  from  their  consider- 
ation all  the  evidence  on  that  subject.  It  was  wholly  insuf- 
ficient to  establish  the  release. 

The  defendant  undoubtedly  offered  testimony  tending  to 
show  Leggett 's  failure  to  properly  seed  the  land  or  care  for 
his  crop,  but  this  evidence  went  to  the  jury  under  proper 
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instructions,  and  there  is  nothing  in  the  record  which  would 
lead  us  on  this  ground  to  overturn  the  judgment. 

The  appellant  objects  to  certain  instructions,  which  are  pos- 
sibly open  to  criticism.  The  balance  of  the  charge  is  pre- 
sented neither  in  the  abstracts  nor  in  the  briefs,  and  we  feel 
quite  excused  to  make  any  extended  reference  to  the  charge 
either  by  way  of  analysis  or  approval.  It  is,  of  course,  quite 
impossible  to  determine  whether  there  is  error  in  a  given 
instruction  without  the  entire  charge  before  us,  that  we  may 
therefrom  determine  whether  what  is  complained  of  has 
been  modified  or  is  in  any  wise  changed  by  subsequent 
instructions  which  were  properly  given  and  are  unobjection- 
able. We  have  taken  the  trouble,  however,  to  examine  the 
record,  and  find  that  the  court  directly  instructed  the  jury 
that  if  the  water  was  furnished  for  any  of  the  four  years  spec- 
ified, the  defendant  could  recover  of  the  plaintiff  on  the  note 
or  notes  which  became  due  in  the  year  or  years  for  which 
the  water  was  furnished.  Taken  in  connection  with  those 
complained  of,  it  thoroughly  informed  the  jury  with  refer- 
ence to  their  duty  in  the  premises,  and  the  two  taken 
together  seem  to  be  entirely  unobjectionable. 

The  only  remaining  error  respects  the  damages.  There  is 
probably  no  class  of  cases  wherein  it  is  more  difficult  to  fur- 
nish a  sufficient  basis  for  the  jury's  judgment  The  matter 
has  very  recently  received  consideration  in  this  court,  and 
the  rules  have  been  quite  clearly  and  fully  expressed  in  two 
opinions :  Colo.  Con.  Land  $  Water  Co.  v.  Hartman^  5  Colo. 
App.  150 ;  Con.  Home  Supply  Ditch  $  R.  Co.  v.  Hamlin,  6 
Colo.  App.  341. 

The  learned  writer  veiy  accurately  stated  the  different 
methods  which  might  be  adopted.  It  was,  of  course,  in  those 
cases  conceded  that  no  one  method  need  be  adopted  to  the 
exclusion  of  the  others,  but  that  either  one  or  all  might  be 
resorted  to  as  the  necessities  and  circumstances  of  the  par- 
ticular case  might  require ;  the  sole  thing  aimed  at  being  to 
give  the  injured  party  compensation  for  his  loss.  It  is  im- 
possible to  understand  how  the  jury  arrived  at  their  verdict. 
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The  lease  was  for  one  hundred  and  twenty  acres  of  land, 
which  was  to  be  sowed  in  timothy  and  clover.  The  letting 
covered  a  period  of  years,  and  was  on  a  rental,  speaking  gen- 
erally, of  about  9600  a  year.  It  had  apparently  run  for  about 
five  years  at  the  time  of  the  trial,  whereby  rent  to  the  extent 
of  from  12,400  to  $3,000  had  accrued.  The  water  was  con- 
ceded to  have  been  furnished  for  a  part  of  the  period,  and 
some  crops  were  raised.  Just  how  the  jury  could  wipe  out 
the  rent  account,  give  the  tenant  damages  over,  without  some 
data  on  which  to  show  that  the  tenant  had  been  damaged  to 
this  extent,  is  impossible  to  apprehend.  Manifestly  the  jury 
did  not  take  the  plaintiff's  statement  as  being  literally  true, 
for  it  would  show  him  entitled  to  recover  for  the  loss  of  up- 
wards of  two  thousand  tons  of  timothy  and  clover,  of  which 
the  market  value  was  somewhere  from  fifteen  to  twenty  dol- 
lars per  ton.  These  difficulties  are  simply  suggested  to  show 
the  danger  of  submitting  matters  of  this  description  to  a  jury 
without  offering  some  intelligible  basis  on  which  they  may 
act.  The  tenant  could  not  recover  for  the  value  of  the  total 
crop  which  might  have  been  raised,  for  this  result  would  not 
take  into  account  the  cost  of  the  seed,  the  labor  of  planting 
it,  caring  for  it  or  harvesting  and  marketing  it.  All  these 
elements  must  be  considered  in  order  to  determine  what  is 
the  real  and  true  measure  of  the  tenant's  damages.  The  evi- 
dence does  not  make  out  a  case  in  which  the  jury  could  find 
a  verdict  based  on  the  probable  amount  of  the  crop  which 
might  have  been  raised  in  any  one  year  and  the  probable  loss 
of  it  by  reason  of  the  want  of  water.  Viewed  from  this  stand- 
point, the  plaintiff  failed  to  show  how  many  acres  he  seeded, 
how  much  seed  he  put  into  an  acre,  what  the  yield  from  that 
amount  of  seed  might  have  been,  whether  it  started  and  failed 
to  come  to  maturity  for  the  want  of  irrigation,  and  in  gen- 
eral wholly  came  short  of  establishing  such  a  performance  on 
his  part  as  to  permit  him  to  charge  the  landlord  with  the  re- 
sulting failure.  These  things  are  simply  suggestions  of  the 
difficulties  which  beset  the  case  as  the  plaintiff  made  it.  The 
difficulties  perhaps  may  be  wholly  overcome  on  the  succeed- 
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ing  trial,  wherein,  if  the  plaintiff  furnishes  the  data  and  the 
court  properly  instructs  the  jury  with  respect  to  his  right  of 
recovery,  any  verdict  which  he  may  obtain  may  be  upheld. 
The  proof  falls  so  far  short  of  the  legal  requisites,  whatever 
method  of  computing  damages  may  be  resorted  to,  that  the 
court  does  not  feel  justified  in  stating  what  particular  rule 
should  be  adopted.  When  the  case  is  again  tried,  and  the 
plaintiff  puts  in  proof  which  will  entitle  him  to  a  verdict 
under  any  one  or  more  of  the  rules  which  were  suggested  in 
the  two  cases  cited,  the  trial  court  can  easily  protect  the 
landlord's  rights  and  assure  the  tenant  the  relief  to  which 
he  may  be  entitled. 

The  total  want  of  evidence  on  which  to  rest  the  verdict 
compels  us  to  reverse  the  case.  It  will  accordingly  be  re- 
versed and  sent  back  for  a  new  trial  in  conformity  with  this 
opinion. 

Reversed. 


Jenet  et  al.  v.  Albers. 

1.  Estoppeit— Corporations— Directors. 

Individuals  who  assume  to  act  as  directors  of  a  corporation  in  contract- 
ing a  debt  of  the  company  are  estopped  to  deny  the  official  positions 
in  which  they  pretended  to  act. 

2.  Same— Ratification. 

Failing  to  disavow  a  contract,  receiving  its  benefits  and  recognizing  its* 
validity,  constitutes  such  an  adoption  and  ratification  thereof  by  a 
corporation  as  to  estop  the  company  to  deny  its  validity,  even  though 
its  execution  was  unwarranted. 

3.  Same — Directors'  Liability. 

Directors  of  a  corporation  which  has  failed  to  file  the  certificates  required 
by  law  (Gen.  Stats.,  sec.  252)  are  liable  for  the  debts  of  the  company 
contracted  during  the  preceding  year. 

Appeal  from  the  County  Court  of  Pitkin  County. 

Messrs.  Downing,  Stimson  &  McNair,  for  appellants. 

Mr.  G.  I.  Chittenden  and  Mr.  Edwin  M.  Johnson,  for 
appellee. 
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Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

The  appellants,  with  others,  claimed  to  have  become  incor- 
porated as  The  Aspen  Leader  Publishing  Company,  and 
was  engaged  in  publishing  a  newspaper  called  u  The  Aspen 
Leader,"  duiing  the  year  1893,  and,  for  the  purpose  of  such 
publication,  rented  from  appellee  a  part  of  a  building  known 
as  the  "  Albers  Block,"  in  the  city  of  Aspen,  entered  into  the 
possession  on  the  27th  day  of  March,  1893,  and  continued  to 
occupy  it  during  the  balance  of  the  year  at  a  rental  of  $  110 
a  month. 

There  was  a  written  contract  of  lease  executed  on  the  part 
of  the  corporation  by  J.  M.  McMichael,  as  manager,  who 
was  also  at  the  time  assuming  to  be  and  acting  as  a  director. 
Appellants  were  also  acting  as  directors  for  the  year.  The 
corporation  defaulted  in  the  payment  of  rent,  which  was  to 
be  paid  monthly,  in  advance.  At  the  time  of  bringing  the 
suit,  the  corporation  was  in  default  from  June,  1893,  to  Jan- 
uary, 1894,  owing  on  that  date  $880.  The  suit  was  instituted 
against  the  individuals  acting  as  directors  of  the  corporation, 
unier  the  statute  making  them  individually  and  jointly  lia- 
ble for  a  failure  to  file  the  certificates  required  by  the  stat- 
utes. 

The  answer  was  a  general  denial  of  the  allegations  in  the 
complaint.  The  second  defense  was  as  follows :  "And  for 
a  second  and  separate  defense  to  the  said  action  these  de- 
fendants allege:  That  the  said  lease  in  complaint  herein 
mentioned  is  not  the  contract  of  the  said  Aspen  Leader  Pub- 
lishing Company,  and  that  the  same  was  never  authorized 
by  the  board  of  directors  of  the  said  company  or  by  any  offi- 
cer or  agent  of  the  said  company  having  power  to  authorize 
the  said  lease,  nor  was  the  same  ever  executed  or  accepted  by 
the  said  company  or  by  the  authority  of  the  said  company  or 
by  any  officer  or  agent  of  the  said  company  having  power  to 
execute  or  accept  the  same."  Third,  the  nonjoinder  of  Henry 
Webber,  one  of  the  directors. 

A  trial  was  had,  resulting  in  a  judgment  for  tke  plaintiff 
for  $880,  from  which  this  appeal  was  prosecuted. 
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This  case  is  against  the  same  parties  as  the  case  of  Jenet 
et  al.  v.  Nims^  ante,  p.  88,  recently  decided  in  this  court,  the 
foundation  of  the  action  the  same,  the  evidence  to  establish 
the  liability  the  same,  and  the  law  applicable  the  same.  That 
case  must  rule  and  control  this. 

The  corporation,  in  the  contracting  of  the  debt,  assuming 
to  act  as  a  corporation,  and  the  individuals  against  whom  the 
suit  was  brought  assuming  to  act  as  directors  and  contract- 
ing the  debt  as  officers,  are  estopped  to  deny  the  official  posi- 
tions in  which  they  pretended  to  act.  See  authorities  cited 
in  Jenet  et  ah  v.  Nims. 

The  defense  that  the  making  of  the  contract  and  execution 
of  the  lease  by  the  manager  and  director,  McMichael,  was 
not  the  act  of  the  corporation,  is  untenable.  Failing  to  dis- 
avow, entering,  using  the  building,  and  receiving  the  benefits 
of  the  contract,  and  recognizing  its  validity  by  the  payment 
of  rent  for  the  first  three  months,  even  if  the  execution  of 
the  lease  was  unwarranted,  it  was  such  an  adoption  and 
ratification  as  to  estop  the  company  from  denying  its  validity. 

Counsel  for  appellant,  in  argument,  urges  that  the  non- 
joinder of  Henry  Webber  as  a  defendant  was  fatal  error ; 
but  no  error  is  assigned  upon  it,  unless  it  may  be  considered 
to  have  been  embraced  in  the  general  one  that  the  court  re- 
fused to  grant  a  nonsuit. 

The  allegation  in  the  answer,  leaving  out  that  portion 
which  is  argumentative,  and  stating  the  pleader's  conclusion, 
is  as  follows:  "These  defendants  allege  that  there  is  a  non- 
joinder of  parties  defendant  in  said  action  in  this,  to  wit, 
*  *  *  that  Henry  Webber,  who  was  a  director  of  said  com- 
pany at  all  the  times  mentioned  in  the  said  complaint,  is  not 
joined  as  a  defendant  in  the  said  action." 

I  fully  agree  with  the  learned  counsel  in  his  statements 
made  in  the  former  part  of  his  brief,  where  he  says :  "  These 
statutes  give  a  right  of  action  purely  penal  in  its  character ;  " 
then  cites  the  following  from  Gregory  v.  German  Bank^  3 
Colo.  334:  "It  prescribes  a  determinate  penalty  for  neglect 
of  duty  imposed  by  law  upon  the  trustees  of  companies  or- 
Vol.  VII— 18 
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ganized  under  our  general  incorporation  act.  The  amount 
of  the  forfeiture  is  measured  by  the  aggregate  debt  con- 
tracted by  the  company."  Counsel  seems  later  to  have  lost 
sight  of  this  well  defined  distinction,  and  the  well  settled 
rule  in  regard  to  parties  in  actions  ex  contractu  and  those  ez 
delicto,  for  when  he  comes  to  apply  the  statute  and  his  au- 
thorities, he  relies  upon  those  only  applicable  to  those  actions 
based  upon  contract.  It  certainly  is  not  based  upon  nor  con- 
trolled by  the  law  relating  to  contracts,  and  whether  or  not 
it  partakes  of  the  character  of  an  action  ex  delicto  we  are  not 
called  upon  to  decide,  although  the  authorities  seem  to  hold 
that  all  liability  imposed  by  statute  for  a  failure  to  comply 
with  the  provisions  of  the  statute  is  in  its  nature  ex  delicto, 
where  the  well  settled  rule  is  that  a  plaintiff  can  sue  one 
individual,  each  individually,  or  all  collectively.  But,  as 
6tated  above,  we  are  relieved  of  the  necessity  of  deciding  the 
nature  of  the  action  from  the  fact  that  the  defendants  offered 
no  evidence  in  support  of  their  answer  whatever,  while 
Henry  Webber  testified  for  the  plaintiff  that  all  of  his  con- 
nection with  the  corporation  ceased  in  May  or  June,  1892; 
that  he  sold  all  of  his  stock  and  resigned  at  that  time,  and 
had  no  connection  with  it  after  that  date ;  consequently  he 
had  ceased  to  act  as  director  a  year  before  the  debt  in  ques- 
tion commenced  to  be  contracted. 

Several  minor  questions  are  raised  by  the  assignment  of 
errors  upon  the  admission  and  exclusion  of  evidence.  The 
defendants  attempted  to  introduce  evidence  that  the  rental 
value  of  the  property  during  the  time  the  debt  was  being 
contracted  was  much  less  than  the  price  named  in  the  lease. 
This  was  properly  excluded.  The  contract  of  lease  fixed 
the  price,  and  the  term  had  not  expired. 

The  other  assignments  are  purely  technical,  and  could  not 
affect  the  result     The  judgment  will  be  affirmed. 

Affirmed. 
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Thb  Gbbat  Western  Mutual  Aid  Association  v. 
Colmar. 

1.  Ixsurahce — Forfeiture. 

Where  the  condition  is  **  if  the  assured  shall  *  *  *  within  forty  days 
after  receiving  due  notice  fail  to  pay  *  *  *  the  assessments  *  *  •  the 
association  shall  not  be  liable  for  any  sum  whatever,"  the  computa- 
tion of  time  must  be  from  the  date  insured  received  notice  and  not 
from  the  date  of  the  notice  or  from  the  time  it  was  mailed. 

2.  Same — Forfeitures. 

Forfeitures  are  to  be  closely  scrutinized,  and  are  not  favored. 

3.  Same. 

A  forfeiture  of  insurance  on  the  ground  of  nonpayment  of  an  assessment 
to  be  available  must  have  been  asserted  while  the  insured  was  delin- 
quent. After  receipt  of  the  money  it  is  too  late  to  declare  a  for- 
feiture. 

4.  Sams — Mandamus. 

Mandamus  does  not  lie  to  compel  a  mutual  benefit  insurance  company 
to  levy  an  assessment  to  pay  the  amount  falling  due  upon  the  death 
of  a  member.  The  proper  course  is  to  bring  suit  upon  the  under- 
taking of  the  company. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Carpenter  &  McBird,  for  appellant 

Mr.  E.  L.  Dickerson,  for  appellee. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

Appellee  brought  suit  against  the  appellant  to  recover 
$1,500,  or  75  per  cent  of  the  sum  of  $2,000,  on  a  policy  or 
certificate  of  insurance  executed  upon  the  life  of  appellee, 
delivered  the  8th  day  of  Februaiy,  1881.  By  the  terms  of 
the  contract,  the  amount  was  to  be  paid  to  insured  after  the 
expiration  of  twelve  years  from  date  in  case  the  insured  was 
still  living,  and  upon  his  death,  before  that  time. 

The  complaint  alleges  the  payment  of  $15.00  on  the  day 
of  the  date  of  the  policy,  compliance  on  the  part  of  the 
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insured  with  all  the  requirements  of  the  contract,  that  the 
time  (twelve  years)  had  expired,  that  the  insured  was  still 
living,  demand  for  the  sum  for  which  suit  was  brought,  and 
refusal  of  appellant  to  pay. 

The  company  (appellant)  was  a  mutual  concern,  in  which, 
in  case  of  the  death  of  a  member,  calls  or  assessments  were 
made  upon  the  individual  members  to  pay  the  policy  of  the 
deceased  member. 

The  defense  relied  upon  in  answer  was  that  the  plaintiff 
failed  to  pay  a  call  made  and  due  June  21,  1892,  and  another 
on  the  4th  of  August,  1892,  and  "  that  thereafter,  and  by 
reason  of  the  violations  aforesaid,  the  said  certificate  of  mem- 
bership ceased  and  determined,  and  the  plaintiff  was  no 
longer  treated  or  regarded  as  a  member  of  this  association, 
and  said  certificate  of  membership,  and  the  insurance  or 
endowment  thereunder,  from  thence  hitherto  has  not  been, 
and  is  not  now,  in  force,  nor  the  plaintiff  entitled  to  any  of 
the  benefits  thereof." 

Trial  was  had  to  a  jury,  and,  at  the  close  of  the  evidence, 
plaintiff  asked  the  court  to  instruct  the  jury  to  find  for  the 
plaintiff,  which  motion  was  granted,  and  a  judgment  for 
plaintiff  for  $1,500  entered,  from  which  this  appeal  was  pros- 
ecuted. 

It  appears  that  for  about  eleven  years  and  a  half  the  con- 
tract of  insurance  was  in  force  and  unquestioned.  The 
insured  had  paid  all  demands,  six  months  before  it  would 
expire,  and  the  insured  be  entitled  to  all  its  benefits.  It  is 
claimed  that  the  insured  made  such  default  in  payment  of 
assessments  as  to  warrant  the  company  in  declaring  it  for- 
feited and  in  refusing  to  renew  on  account  of  tht  age  of  appel- 
lee. Condition  No.  3,  upon  which  the  supposed  forfeiture 
was  based,  is  as  follows  :  "  If  the  assured  shall,  at  any  time, 
within  forty  days  after  receiving  due  notice,  fail  to  pay,  or 
cause  to  be  paid,  the  assessments  at  the  office  of  the  associa- 
tion, and  in  accordance  with  the  rules  and  regulations  of  said 
association,  then,  and  in  every  such  case,  the  association 
shall  not  be  liable  for  the  payment  of  any  sum  whatsoever, 
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and  this  certificate  shall  cease  and  determine."  Condition 
No.  5  is :  "A  printed  or  written  notice  directed  to  the  ad- 
dress as  last  given  by  a  member  and  deposited  in  the  post- 
office,  or  delivered  by  an  agent  of  the  association,  shall  be 
deemed  a  legal  notice." 

The  only  witness  sworn  was  one  A.  H.  Northrop,  who  tes- 
tified for  the  defendant,  was  employed  by  it,  and  had  been 
for  six  or  seven  years.  He  identified  the  different  papers. 
His  knowledge  was  very  limited  and  evidence  very  indefi- 
nite. He  said:  "I  am  testifying  from  the  records  of  my 
office.  It  would  be  a  matter  of  impossibility  to  testify  from 
my  own  memory  in  a  matter  of  dates  and  figures  such  as 
this,  regarding  dates,  numbers  or  assessments  I  could  not 
remember."  As  the  whole  defense  or  forfeiture  depended 
upon  dates,  numbers  and  assessments,  it  was  important  that 
the  facts  be  established  from  better  data  than  inference  from 
the  usual  course  of  business  and  files  in  the  office.  It  appears 
from  the  dates  on  files  in  the  office  and  the  testimony  of  the 
witness  that  three  assessments  of  $1.00  each  were  made  and 
embraced  in  a  notice  dated  May  13,  1892,  in  response  to 
which  appellee  sent  $2.00,  leaving  $1.00  unpaid.  Witness 
testified  that  the  $2.00  paid  was  not  within  the  forty  days, 
but  he  did  not  show  when  it  was  received ;  but  it  appeal's  to 
have  been  accepted  and  retained,  and  that  no  notice  was 
taken  of  the  default  at  that  time  or  that  appellee's  attention 
was  called  to  it.  Subsequently  another  notice  of  assess- 
ments for  $2.00  was  sent  to  appellee,  dated  June  25, 1892, 
which  was  remitted ;  also  the  former  dollar  until  then  un- 
paid. Witness  testified  it  was  received  one  day  too  late. 
It  should  have  been  at  the  office  August  4th,  but  was  not 
received  until  the  6th.  Here  is  a  discrepancy  I  fail  to  under- 
stand, which  shows  the  want  of  knowledge  on  the  part  of 
the  witness,  or  the  unreliable  character  of  his  evidence. 
The  letter  containing  the  remittance  from  appellee  was 
dated  "  Durango,  15th  Aug."  The  reply  of  the  company 
put  in  evidence,  is  dated  August  17th,  in  which  it  is  said, 
"  Which  we  this  day  received"     That  reply  contained  the 
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$3.00  received  and  the  $2.00  received  in  response  to  the  call 
of  May  13th,  which  had  been  retained  from  some  time  in 
June,  and  appellee  was  then  informed  that  he  had  forfeited 
his  insurance,  and  "  that  on  account  of  your  age  it  will  be 
impossible  for  us  to  reinstate."  The  learned  district  judge 
found  the  alleged  notices  sent  to  appellee  void  and  insuffi- 
cient, and  with  this  we  agree.  If  they  were  sent,  the  un- 
certainty of  the  evidence  establishing  the  time  they  were 
sent  and  the  date  of  receipt  of  money  was  so  vague  and 
indefinite  as  to  be  worthless  to  establish  a  default.  The 
$2.00  in  response  to  the  May  call  were  received  about 
June  21st  and  retained  until  August  17th.  The  default  of 
$1.00  existed  all  that  time,  and  was  eithqr  waived  or  over- 
looked. The'  witness  said  the  "money  was  received  condi- 
tionally." We  are  not  informed  what  the  conditions  were, 
and  there  is  no  evidence  of  notice  to  appellee  of  a  conditional 
acceptance,  a  forfeiture  of  insurance,  or  demand  for  the  pay- 
ment of  the  $1.00  in  default.  Witness  testified:  "  We 
always  send  as  much  as  two  notices."  There  was  no  evi- 
dence of  a  second  notice  in  either  instance  to  the  appellee. 
In  regard  to  the  second  case,  witness  testified  the  money 
came  one  day  too  late.  Taking  the  date  of  the  notice, 
June  25th,  and  the  day  of  payment,  August  5th,  excluding 
one  date  and  including  the  other,  there  was  no  default. 
The  witness  testified  that  the  notice  bearing  date  June  25th 
would  be  sent  out  from  the  24th  to  the  26th.  Thus  the 
date  of  sending  or  mailing,  and  not  the  date  upon  the  paper, 
becomes  important.  There  is  also  a  very  marked  discrep- 
ancy between  the  testimony  of  the  witness  to  establish  a 
default,  the  notice  put  in  evidence,  and  condition  No.  3  of 
the  contract,  upon  which  the  forfeiture  is  supposed  to  be 
based.  In  the  notice  sent  is  the  following :  "  By  referring 
to  the  conditions  of  your  certificate  of  membership,  you  will 
observe  that  the  assessment  made  for  the  following  deceased 
members,  must  be  received  within  forty  days  from  May  13th, 
1892  (the  date  of  the  notice),  or  not  later  than  June  21st>" 
regardless  of  the  date  of  sending.     This  shows  great  igno- 
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ranee  of  the  condition  relied  upon  for  the  forfeiture.  The  lan- 
guage of  the  condition  is :  "  If  the  assured  shall  at  any  time 
within  forty  days  after  receiving  due  notice  fail  to  pay  or 
cause  to  be  paid  the  assessments,"  etc.  It  will  readily  be 
seen  that  the  computation  of  time  cannot  be  determined  by 
the  date  upon  the  notice,  nor  from  the  date  of  mailing,  if 
such  proof  was  offered,  but  must  be  computed  from  the 
date  the  insured  received  due  notice.  See  Grand  Lodge  v. 
Besterfield,  37  111.  App.  522.  Hence  we  conclude  that  as  to 
the  last  assessment  of  $2.00  no  default  was  proved. 

Forfeitures  must  be  clearly  established.  They  are  de- 
fenses closely  scrutinized  and  not  favored  by  courts.  As  to 
the  supposed  forfeiture  by  failure  to  pay  the  $  1.00,  the  claim 
seems  technical  Und  trivial.  To  have  been  available,  it  must 
have  been  asserted  while  the  insured  was  delinquent.  Hav- 
ing, during  all  that  time,  waived  the  default,  and  followed 
up  by  a  subsequent  assessment,  it  was  too  late,  after  receiv- 
ing the  money,  to  go  back  and  declare  forfeiture.  Authori- 
ties in  support  of  these  positions  are  numerous.  See  Niblack 
on  Mut.  Ben.  Soc,  sees.  339  and  345 ;  Chicago  Life  Ins.  Co. 
v.  Warner,  80  111.  410 ;  Mutual  Life  Ins.  Co.  v.  Amerman, 
119  111.  329 ;  Viall  v.  Genesee  Mut.  Ins.  Co.,  19  Barb.  (N.  Y.) 
440 ;  Swertser  v.  Odd  Fellows'  Assn.,  117  Ind.  97 ;  Nat.  Mut. 
Ben.  Assn.  v.  Jones*  84  Ky.  110 ;  Life  Ins.  Co.  v.  American,  16 
111.  App.  528;  Life  Ins.  Co.  v.  Pierce,  75  111.  426;  Ins.  Co. 
v.  Hazlett,  105  Iud.  112. 

It  is  next  contended  that  appellant,  being  a  mutual  insur- 
ance concern,  and  having  contracted  in  this  language,  "  Does 
assure  the  life  of  Martin  Colmar  in  the.  amount  of  such  sum 
as  will  equal  75  per  cent  of  the  amount  collected  of  the 
assessment  made  for  the  payment  thereto,  but  not  to  exceed 
two  thousand  dollars,"  that  in  suing  for  the  amount  that  he 
was  insured,  or  for  $1,500,  he  had  mistaken  his  remedy; 
that  it  should  have  been  a  proceeding  by  mandamus  to  com- 
pel the  company  to  make  an  assessment  to  pay  the  claim. 
2d.  That  if  the  plaintiff  is  permitted  to  sue  the  association 
and  recover  a  money  judgment,  he  must  allege  and  show  the 
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amount  that  would  be  realized  by  an  assessment  and  have  a 
verdict  for  only  such  amount.  3d.  That  he  must  prove  a 
demand  for  an  assessment  and  the  refusal  of  the  association 
to  make  it.  4th.  That  he  must  aver  the  number  of  members 
subject  to  assessment  for  his  benefit.  5th.  Or  must  show 
that  an  assessment  has  been  made  and  collected. 

Several  authorities  are  cited  in  support  of  these  positions, 
some  of  which,  particularly  those  from  the  state  of  Iowa, 
sustain  the  contention ;  but  those  decisions  were  by  a  divided 
court.  In  others  cited,  the  contracts  were  different ;  the 
amount  to  be  realized  was  $1.00  to  each  member.  Here 
there  was  no  restriction  as  to  the  amount  that  could  be  as- 
sessed against  each  member  shown  or  claimed.  Presumably 
the  amount  to  be  assessed  upon  each  member  would  be  suffi- 
cient to  make  the  aggregate  amount  required.  Nor  can  we 
agree  to  the  proposition  that  mandamus  was  the  proper 
remedy.  The  amount  assured  might  possibly,  under  the 
peculiar  wording  of  the  contract,  be  reduced  and  limited  by 
the  amount  of  the  assessment  collected.  If  not  sufficient,  it 
should  be  matter  of  defense.  Nor  could  the  plaintiff  reason- 
ably be  required  to  make  proof,  where  the  data  was  entirely 
within  the  control  of  the  defendant,  as  to  the  number  of 
members  and  the  amount  that  could  be  collected  by  an  as- 
sessment. 

By  the  contract  of  insurance  it  was  the  duty  of  the  officers 
to  make  an  assessment  when  the  payment  was  due.  There 
is  nothing  in  the  contract  compelling  a  party  to  resort  to  a 
proceeding  by  mandamus  to  make  them  perform  such  duty. 
The  contract  for  payment  having  matured  and  the  money 
being  due,  it  was  their  only  duty  to  provide  funds,  more  or 
less,  and  pay  the  claim.  The  contract  is  absolute  to  pay 
within  ninety  days  after  proof  of  death  or  the  lapse  of  the  time 
named.  As  shown  by  the  evidence,  forty  days  was  required 
to  collect  the  assessment,  giving  fifty  remaining  days  in 
which  to  pay.  The  power  of  the  corporation  to  make  the 
assessment  could  be  exercised  voluntarily.  It  did  not  de- 
pend upon  a  mandamus  to  set  it  in  motion.     The  evidence 


1896.]  Mutual  Aid  Assn.  v.  Colmab.  281 

shows  that  the  voluntary  exercise  of  it  had  been  the  course 
pursued.  It  does  not  appear  that  in  any  former  case  parties 
had  been  required  to  bring  a  compulsory  suit. 

On  a  contract  identical  with  the  one  under  consideration 
and  those  of  the  same  character,  or  nearly  identical,  the  au- 
thorities are  numerous  in  support  of  the  views  announced 
above.  See  Niblack  on  Mut.  Ben.  Soc,  sees.  388,  392,  394 
to  401 ;  2  May  on  Ins.,  sec.  563a  /  Freeman  v.  Nat.  Ben.  Soc, 
42  Hun  (N.  Y.),  262 ;  Oriental  Ins.  Co.  v.  Clancey,  70  Md. 
101.  Bates  v.  Detroit  Mut.  Ben.  Asm.,  47  Mich.  646,  where 
it  is  held :  u  Mandamus  does  not  lie  to  compel  a  mutual  ben- 
efit insurance  company  to  levy  an  assessment  to  pay  the 
amount  falling  due  upon  the  death  of  a  member.  The  proper 
course  is  to  bring  suit  upon  the  undertaking  of  the  company." 
See,  also,  Elkhart  Assn.  v.  Houghton,  103  Ind.  286 ;  Lodge  v. 
Knights,  117  Ind.  489 ;  Loeders  v.  Hartford  Co.,  4  McCrary, 
149;  Kan.  Pro.  Assn.  v.  White,  14  Pac.  Rep.  275;  Kan. 
Pro.  Union  v.  Gardner,  21  Pac.  Rep.  233 ;  O'Brien  v.  Home 
Ben.  Soc,  117  N.  Y.  310. 

Several  authorities  hold  that  the  suit  should  have  been 
brought  for  the  maximum,  $2,000,  instead  of  $1,500,  and  put- 
ting the  burden  of  reducing  it  and  showing  the  proper  amount 
upon  the  defendant,  but  in  this  case  the  failure  to  sue  for 
the  full  amount  cannot  prejudice  appellant. 

The  judgment  of  the  district  court  will  be  affirmed. 

Affirmed. 

ON  REHEARING. 

Per  Curiam.  In  the  argument  filed  in  support  of  the 
petition  for  a  rehearing,  counsel  have  urged  one  proposition 
in  which  they  seem  to  have  great  confidence  and  on  which 
they  rely  for  a  reversal  of  the  court's  conclusions.  We  do 
not  deem  the  matter  of  vital  consequence,  nor  consider  it 
available  to  the  appellant  on  this  hearing.  The  point  urged 
respects  the  sufficiency  of  the  complaint  in  its  statement  of 
a  cause  of  action.  Many  cases  are  now  cited  as  they  were 
in  the  original  brief,  which  sustain  the  contention  that  in  an 
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action  on  a  policy  like  that  sued  on,  the  pleader  should  allege 
the  number  of  members  who  were  associated  in  the  organiza- 
tion subject  to  assessment,  and  introduce  proof  which  would 
tend  to  show  that  if  an  assessment  had  been  levied  a  suffi- 
cient sum  would  be  produced  to  pay  the  amount  of  the  cer- 
tificate. Undoubtedly  they  are  reputable  authorities  which 
hold  the  allegation  essential  to  the  statement  of  a  cause  of 
action,  and  likewise  some  evidence  tending  to  establish  it 
requisite  to  proof  of  the  case.  There  is  another  line  of  equal 
repute  which  adjudges  the  allegation  of  the  issuance  of  the 
certificate,  the  performance  of  the  conditions  on  the  part  of 
the  insured,  coupled  with  the  necessary  proof  to  support  the 
allegations,  enough  to  make  out  a  prima  facie  case  for  the 
plaintiff,  which  will  put  the  burden  to  establish  either  a  defi- 
ciency in  the  number  subject  to  assessment,  or  in  the  amount 
of  funds  which  would  be  produced,  on  the  defendant  com- 
pany, in  whose  possession  and  under  whose  control  are  all 
the  data  necessary  to  make  a  defense  if  they  see  fit  to  plead 
such  an  issue.  The  principal  opinion  was  not  put  on  this 
basis,  nor  was  there  any  extended  discussion  respecting  it, 
though  it  cites  the  leading  authorities  which  support  the 
proposition  that  the  burden  is  on  the  defendant  company. 
It  was  not  deemed  essential  to  directly  declare  our  convic- 
tions respecting  the  line  which  the  court  would  follow  in  a 
case  where  the  decision  of  this  particular  matter  was  indis- 
pensable. The  court  inclined  to  the  view  that  the  burden  of 
proof  lay  with  the  defendant,  who  should  plead  the  facts 
essential  to  maintain  such  an  issue.  Waiving,  however,  any 
express  declaration  on  this  question,  it  is  not  conceived  the 
present  case  is  brought  within  the  scope  of  either  of  those 
lines  of  authorities,  or  that  any  adjudication  respecting  this 
particular  point  need  be  made.  The  complaint  stated  gener- 
ally the  issuance  of  the  certificate,  which  was  set  out  in  hoec 
verba^  and  alleged  the  performance  of  all  the  conditions  im- 
posed on  the  defendant,  which  accords  with  the  requirements 
of  the  special  rule  of  pleading  respecting  contracts  prescribed 
by  the  code.     It  also  contained  an  allegation  that  the  sum  of 
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$1,500  was  due  and  owing  to  the  plaintiff  on  the  agreement ; 
that  no  part  of  it  had  been  paid,  though  it  had  been  fre- 
quently demanded  and  payment  had  often  been  requested  of 
the  defendant  company.  It  is  important  to  bear  this  propo- 
sition in  mind.  According  to  the  abstract,  the  defendant  did 
not  demur  to  the  complaint  or  take  issue  on  any  of  its  alle- 
gations. The  defense  was  a  forfeiture  and  an  alleged  non- 
performance by  the  plaintiff  of  a  condition  precedent,  to  wit, 
the  payment  of  the  assessments  which  had  been  levied  on 
him.  The  company  did  not  otherwise  contest  the  claim,  and, 
failing  to  deny  the  allegations  of  the  complaint,  admitted 
them  to  be  true.  Under  these  circumstances,  we  have  a 
right  to  assume  that  the  allegation  of  a  debt  due  from  the 
company,  of  the  demand  and  refusal,  to  be  a  sufficient  state- 
ment both  of  the  existence  of  the  requisite  number  subject 
to  assessment  to  produce  the  sum  sued  for,  and  to  mature 
the  certificate  according  to  its  terms,  and  a  refusal  on  the 
part  of  the  company  to  levy  any  assessment  to  pay  it.  Since 
this  is  true,  we  have  a  right  to  presume  all  these  matters 
against  the  defendant,  and  to  take  this  allegation  as  a  suffi- 
cient statemeut  of  a  cause  of  action,  especially  after  a  verdict 
in  the  plaintiff's  favor. 

This  statement  of  the  court's  position  was  probably  not 
essential  to  the  decision,  but  it  was  deemed  best  to  express 
it,  because,  in  our  judgment,  it  is  a  complete  answer  to  the 
argument  filed  on  the  petition. 

For  the  reasons  stated  in  the  original  opinion,  and  on  the 
basis  of  the  authorities  therein  cited,  the  judgment  will  be 
affirmed  and  the  opinion  will  be  adhered  to. 

Affirmed. 
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T=y=        The  Denver  and  Rio  Grande  Rau*road  Company  v. 
'  »  **  Wheatlby. 

1.  Stock-Killing  Act. 

The  unconstitutionality  of  the  stock-killing  act  is  reaffirmed. 

2.  Railboadb — Negligence. 

An  action  cannot  be  maintained  against  a  railroad  company  for  killing 
live  stock  unless  it  be  founded  upon  negligence. 

8.  Pbacticb—  Waiver, 

The  withdrawal  of  one  cause  of  action  contained  in  the  complaint  con- 
stitutes a  waiver  of  any  right  to  recover  upon  the  abandoned  count 

Appeal  from  the  District  Court  of  Pitkin  County. 

Messrs.  Wolcott  &  Valle  and  Mr.  Wm.  W.  Field,  for 
appellant. 

No  appearance  for  appellee. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

A  train,  operated  by  The  Denver  and  Rio  Grande  Railway 
Company,  in  the  latter  part  of  January,  1892,  near  Woody, 
in  Pitkin  county,  killed  a  couple  of  cows  belonging  to  the 
appellee,  Wheatley.  This  action  resulted.  It  was  brought 
in  the  county  court,  and,  as  originally  begun,  there  was  an 
attempt  to  state  two  causes  of  action  springing  out  of  the 
same  transaction.  The  first  was  an  action  against  the  com- 
pany, based  on  the  negligent  operation  of  the  train,  whereby 
they  became  liable  for  the  damage.  The  second  was  stated 
as  one  given  by  the  statute,  commonly  called  "The  Stock- 
Killing  Act."  Various  proceedings  were  had  in  the  county 
court,  and,  during  the  progress  of  the  litigation,  the  plain- 
tiff abandoned  his  first  cause  of  action  and  by  leave  of  court 
withdrew  it  from  consideration.  The  case  was  thus  left  to 
stand  on  the  second  count,  which  was  under  the  statute. 
The  case  was  put  at  issue  and  ultimately  tried.     Judgment 
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went  against  the  Railroad  Company,  which  took  it  to  the 
district  court,  where  it  was  again  tried  before  a  jury,  and  a 
verdict  rendered  against  them.  The  only  evidence  which 
bore  on  the  main  question  of  the  circumstances  of  the  acci- 
dent was  that  of  Wheatley  and  the  engineer  in  charge  of  the 
train.  Wheatley  testified  as  to  the  value  of  the  animals,  and 
put  the  two  at  $155.  No  other  witness  spoke  on  this  sub- 
ject. There  was  no  statement  respecting  the  management 
or  operation  of  the  train,  except  that  given  by  the  engineer. 
According  to  this,  the  train  was  pursuing  its  usual  way  on  a 
down  grade,  without  steam,  and  running  under  the  air  brake 
at  the  rate  of  twenty-five  miles  an  hour,  which  was  the 
usual  speed  of  that  kind  of  a  train  in  this  locality.  The 
accident  happened  about  eleven  o'clock  at  night,  and  the 
engine,  of  course,  was  running  with  a  headlight,  which  ren- 
dered objects  visible  some  two  or  three  hundred  feet  ahead. 
The  engineer  discovered  something  on  the  track,  but  was 
unable  to  determine  definitely  what  it  was,  applied  the  brakes, 
and  as  nearly  as  he  could  checked  the  train  before  it  struck 
the  cows.  According  to  his  estimate,  the  train  was  running 
about  fifteen  miles  an  hour  when  the  animals  were  struck 
and  killed.  There  was  nothing  whatever  to  show  negli- 
gence on  the  part  of  the  company  in  running  the  train  in 
that  locality  at  that  rate  of  speed,  and  nothing  even  tending 
to  disclose  a  want  of  necessary  care  in  the  management  or 
operation  of  the  motive  power.  On  this  testimony  the  jury 
rendered  a  verdict  for  $133.33£, — manifestly  a  compromise 
verdict  of  some  kind, — but  they  did  not  find  the  value  to  be 
according  to  the  evidence,  as  it  ought  to*  have  been  either 
$155  or  nothing. 

A  number  of  questions  are  suggested  on  the  appeal,  but 
we  shall  only  dispose  of  one  or  two,  which  will  necessarily 
reverse  the  case  and  send  it  back  for  a  new  trial.  For  some 
time  it  has  been  well  settled  in  this  state  that  the  stock-killing 
act  is  unconstitutional,  and  no  action  can  be  maintained  which 
was  conceived  under  the  act  and  does  not  contain  the  ele- 
ments requisite  to  sustain  a  common  law  action  of  negli- 
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gence.    2).  ^  B.  G.  By.  Co.  v.  Outealt,  2  Colo.  App.  395 
Wadworth  v.  The  U.  P.  By.  Co.,  18  Colo.  600. 

We  are  not  required  to  determine  whether  the  complaint 
in  this  suit  contains  what  would  be  necessary  to  sustain  this 
kind  of  an  action,  because  the  plaintiff  precluded  himself 
from  insisting  on  that  proposition  by  especially  abandoning 
the  count  which  stated  such  a  cause.  The  express  abandon- 
ment must  be  taken  as  a  waiver  of  any  right,  and  the  aban- 
doned count  as  being  without  the  record.  Brown  v.  The 
Saratoga  B.  B.  Co.,  18  N.  Y.  495 ;  Wheelock  v.  Lee,  74  N.  Y. 
495. 

It  is  perhaps  wholly  unnecessary  to  put  the  case  on  this 
basis,  because  one  quite  as  satisfactory  and  much  more  con- 
clusive against  the  plaintiff  is  to  be  found  in  the  evidence 
which  he  offered  to  maintain  his  case.  If  we  should  concede 
the  second  count  contained  enough  to  state  a  cause  based 
on  negligence,  the  plaintiff  in  no  manner  sustained  it.  There 
was  nothing  to  show  negligence  on  the  part  of  the  company, 
aside  from  the  simple  fact  that  one  of  its  trains  killed  the 
animals.  The  train  was  shown  to  have  been  running  in  the 
usual  way,  and,  so  far  as  we  can  see,  in  a  manner  entirely 
justified  by  the  situation,  the  locality,  and  the  possible  dan- 
ger to  either  passengers  or  wandering  stock.  The  verdict, 
then,  could  only  be  justified  on  the  basis  of  an  absolute  lia- 
bility arising  from  the  enforcement  of  an  act  which  has  been 
adjudged  unconstitutional.  This  is  impossible,  and  the 
plaintiff  consequently  was  without  the  right  to  recover. 

Error  has  been  assigned  on  the  instructions  of  the  court 
and  some  matters  suggested  which  would  require  considera- 
tion if  what  has  already  been  said  did  not  absolutely  dispose 
of  the  case  as  it  now  stands.  Subsequent  to  the  decision  in 
the  Outcalt  Case,  the  legislature  passed  an  act  making  the 
fact  that  stock  was  killed  prima  facie  evidence  of  negligenoe, 
and  requiring  the  company  to  take  the  burden  of  showing 
due  care  in  the  management  and  operation  of  its  trains* 
The  court  charged  the  jury  on  this  hypothesis,  and  the  Rail- 
road Company  complains  that  this  is  error.    Their  contention 
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is  on  the  hypothesis  that  since  the  accident  occurred  prior 
to  the  passage  of  the  act,  the  shifting  of  the  burden  is  an  in- 
fringement of  their  constitutional  rights  and  gives  the  statute 
a  retrospective  effect,  which  is  not  permissible.  This  ques- 
tion is  simply  suggested,  but  will  be  left  undecided.  We 
shall  only  suggest,  as  was  mentioned  in  the  Outcalt  Case, 
that  matters  of  evidence  and  of  procedure  are  usually  en- 
tirely within  the  legislative  control,  and  the  rules  affecting 
either  can  be  changed  at  pleasure,  and  will  be  applicable  to 
existing  as  well  as  future  controversies.  This  is  the  general 
rule,  but  whether  this  is  a  proper  case  in  which  to  apply  it 
we  do  not  determine,  for  the  question  was  not  so  presented 
in  the  court  below  as  to  compel  us  to  decide  it.  The  case 
must  go  back  for  another  trial,  and  should  the  company  raise 
the  question  and  preserve  it  in  the  record,  the  matter  would 
then  of  necessity  go  to  the  supreme  court,  which  must  ulti- 
mately decide  questions  of  this  description. 

We  are  inclined  to  concede  to  the  appellee  the  right  to 
present  his  case  on  such  evidence  as  he  may  be  able  to  offer 
of  the  negligence  of  the  company,  if  any  is  at  his  command, 
and  shall  therefore  give  him  the  right  to  apply  to  the  court 
below  for  leave  to  amend  his  complaint  and  state  an  action 
based  on  negligence.  Of  course  it  will  remain  true,  unless 
the  proof  is  in  some  manner  changed  from  its  present  status, 
the  plaintiff  can  never  be  entitled  to  judgment  against  the 
company  for  the  value  of  his  stock.  This,  however,  must 
be  a  matter  for  the  determination  of  the  trial  court,  who  will 
be  guided  by  our  intimations  respecting  the  form  and  effect 
of  the  case  as  it  has  already  been  made. 

The  plaintiff  was  not  entitled  to  a  judgment,  and  the  one 
which  he  obtained  must  be  reversed  and  the  cause  remanded. 

Reverted. 
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The  Denver  and  Rio  Grande  Railroad  Company  v. 

Rosuck. 

i 

1.  Appellate  Pbactice — Bill  of  Exceptions. 

In  the  absence  of  a  bill  of  exceptions,  rulings  admitting  or  excluding 
testimony,  or  in  giving  or  refusing  instructions,  will  not  be  reviewed. 

2.  Same. 

The  complaining  party  must  show  that  in  some  way  and  at  the  proper 
time  the  trial  court's  attention  was  called  to  that  which  is  alleged 
to  be  erroneous,  or  fail  in  his  proceeding  to  reverse  the  judgment. 

Appeal  from  the  District  Court  of  Mesa  County. 

Messrs.  Wolcott  &  Vaile  and  Mr.  W.  W.  Field,  for 
appellant. 

Messrs.  Sullivan  &  Wheeler,  for  appellee. 
Bissell,  J.,  delivered  the  opinion  of  the  court. 

The  reason  for  the  prosecution  of  this  appeal  is  not  very 
evident  The  record  is  in  a  condition  which  practically  con- 
cludes the  consideration  of  any  questions  which  would  fur- 
nish a  basis  to  reverse  the  judgment,  or  on  which  there  could 
be  a  discussion  of  any  propositions  of  law.  There  is  no  bill 
of  exceptions,  and  without  it  we  are  ignorant  as  to  the  proof 
which  the  plaintiff  offered,  or  the  defense  which  was  made, 
and  we  are  likewise  unable  to  determine  whether  the  court 
committed  error  in  the  admission  or  exclusion  of  testimony, 
or  in  giving  and  refusing  instructions. 

The  suit  was  brought  to  recover  damages  sustained  by  the 
alleged  wrongful  expulsion  of  the  plaintiff  by  the  conductor 
of  a  train,  because  she  was  without  a  ticket  which  entitled 
her  to  transportation.  It  appears  she  had  bought  a  ticket  of 
the  agent  at  Grand  Junction,  from  thence  by  Omaha  to  Des 
Moines.  In  some  manner  which  we  cannot  understand,  the 
agent  failed  to  attach  the  proper  coupon,  and  the  passenger 
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had  no  evidence  of  a  right  to  ride  when  she  started  on  her 
journey.  The  complaint  charged  that  she  was  put  off.  The 
instructions  would  seem  to  indicate  that  while  she  was  not 
directly  excluded  from  the  train,  her  leaving  was  caused  by 
the  action  of  the  conductor,  and  the  question  of  the  liability 
of  the  company  for  this  act  seems  to  have  been  submitted  to 
the  jury.  There  is  a  wide  difference  between  the  case  put 
by  the  instructions  and  that  made  by  the  complaint;  the  one 
being  apparently  a  suit  where  the  plaintiff  counted  on  a 
breach  of  contract,  and  the  other  where  she  sought  to  recover 
for  a  tort.  The  company  insists  there  was  a  variance  between 
the  allegations  and  the  proof,  and  they  contend  because  we 
can  inferentially  determine  from  the  instructions  there  was 
such  a  variance,  the  case  must  be  reversed.  We  cannot  so 
conclude.  The  evidence  may  have  made  out  a  case  to  which 
the  instructions  were  entirely  applicable,  and  if  this  testi- 
mony was  admitted  without  objection  and  the  defendants 
did  not  complain  at  the  conclusion  of  the  trial  because  of  the 
variance,  the  case  was  properly  submitted  to  the  jury  on  the 
hypothesis  which  the  evidence  justified.  The  company  com- 
plains of  the  instructions.  It  is  quite  evident  some  of  them 
are  radically  wrong,  and  it  is  scarcely  possible  to  conceive  of 
a  case  to  which  they  could  be  correctly  applied.  The  rela- 
tive duties  and  responsibilities,  rights  and  privileges  of  com- 
pany and  passenger  and  of  employ^  and  passenger  are  not 
accurately  stated,  and  the  jury  may  have  been  misled.  The 
appellant,  however,  may  not  complain,  because  the  question 
is  not  saved  in  the  record.  It  is  quite  possible  objections 
were  made  to  the  instructions  on  which  error  is  now  laid,  and 
that  the  ruling  of  the  court  thereon  would  have  appeared  in 
the  bill  of  exceptions.  But  none  appear  in  the  record  as  it 
is  certified  to  us,  and  it  is  pretty  well  settled  in  this  state  the 
complaining  party  must  show  that  in  some  way  and  at  the 
proper  time  the  court's  attention  was  called  to  what  is 
alleged  to  be  error,  otherwise  proceedings  to  reverse  the 
judgment  cannot  be  successfully  prosecuted.  Williams  v. 
William*^  20  Colo.  51 ;  Patrick  Red  Sandstone  Co.  et  al.  v. 
Vol.  VII— 19 
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Skoman,  1  Colo.  App.  323 ;  D.  £  B.  Q.  R.  R.  Co.  v.  Ryan,  17 
Colo.  98 ;  Wray  v.  Carpenter,  16  Colo.  271 ;  McClellan  v. 
Hurdle  et  aZ.,  3  Colo.  App.  430 ;  Fugate  v.  Smith,  4  Colo. 
App.  201. 

These  are  the  only  two  considerations  which  it  is  worth 
while  to  examine. 

We  are  unable  to  find  any  manifest  error  which  would 
permit  us  to  interfere  with  the  verdict  and  judgment,  which 
will  accordingly  be  affirmed. 

Affirmed. 


The  Denver  and  Rio  Grande  Railroad  Company  v. 

Roberts. 

Pbactick — Stipulations— Discretion. 

This  cause  was  set  for  trial  in  the  court  below  upon  an  agreement  that 
if  certain  conditions  should  arise  it  should  not  be  tried  at  that  time. 
The  conditions  arose,  but  the  cause  was  tried  ex  parte  on  the  day 
set  Held,  that,  under  the  circumstances  of  the  case,  good  faith 
required  both  opposing  counsel  and  the  court  to  respect  the  agree- 
ment, and  that  in  denying  a  new  trial  the  court  abused  its  discre- 
tion. 

Error  to  the  County  Court  of  Las  Animas  County. 
Mr.  Morton  E.  Stevens,  for  plaintiff  in  error. 
Mr.  John  A.  Gordon,  for  defendant  in  error. 
Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

Defendant  in  error  brought  suit  to  recover  the  value  of  a 
Jersey  cow  alleged  to  have  been  killed  by  an  engine  of  the 
plaintiff  through  negligence.  An  answer  of  general  denial 
and  contributory  negligence  was  filed. 

On  August  13, 1894,  the  case  was  tried  ex  parte  by  the 
court,  without  a  jury,  the  plaintiff  appearing  in  person  and 
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by  counsel,  the  defendant  corporation  not  having  been  rep- 
resented. The  court  found  for  the  plaintiff  in  the  sum  of 
•100,  for  which  judgment  was  entered,  from  which  error 
was  prosecuted  to  this  court. 

The  only  ground  urged  for  reversal  is  novel.  I  can  find 
no  precedent,  and  the  conclusion  of  this  court  must  be  based 
upon  grounds  of  right  and  justice,  in  the  absence  of  decided 
cases.  On  the  26th  of  June,  counsel  for  both  parties  being 
present,  the  case  was  set  for  trial  on  August  13th,  with  the 
understanding  that  if  counsel  for  the  defendant  was  neces- 
sarily absent  from  the  county,  and  in  Arizona  or  New  Mex- 
ico, where  he  had  business  in  settling  an  estate  of  which  he 
was  administrator,  that  the  case  should  on  that  date  be  reset 
for  trial  at  some  subsequent  time ;  that  the  judge  of  the 
court  stated  "  that  he  knew  it  was  necessary  for  counsel  to 
be  absent  to  attend  to  the  business  of  the  estate,"  and  coun- 
sel for  plaintiff  said  that  in  case  counsel  "  was  necessarily 
absent,  the  case  could  be  continued  until  such  time  as 
counsel  could  be  present ; "  that  soon  after  that  date  coun- 
sel went  to  Arizona  on  business  connected  with  the  estate, 
also  to  New  Mexico,  returned  to  the  city  of  Trinidad  on 
August  7th,  remained  but  one  day,  and  left  again  for  New 
Mexico ;  that  on  that  date  (August  7th)  he  saw  the  judge 
of  the  court  and  informed  him  u  that  it  would  be  impossible 
to  be  present  on  the  13th  day  of  August,  at  the  time  said 
cause  was  conditionally  set  for  hearing,  and  then  and  there 
asked  said  county  judge  to  continue  said  cause  until  such 
time  as  affiant  could  return  and  attend  the  trial  thereof,  and 
then  and  there  asked  said  court  if,  under  the  agreement  of 
counsel  made  in  open  court,  defendant's  rights  would  be 
protected ;  that  the  said  county  judge  then  and  there  stated 
to  affiant  that  "  It  would  be  all  right,  that  the  interest  of 
the  defendant  in  said  cause  would  be  protected  against  a 
default  upon  the  grounds  that  affiant  was  necessarily  absent 
on  important  business  for  said  estate ; "  that  counsel  did  not 
see  the  opposing  counsel,  nor  notify  him  of  his  inability  to 
try  the  case  on  August  13th,  and  that  he  left  for  New  Mex- 
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ico  on  the  evening  of  the  7th,  and  did  not  return  until  some 
time  after  the  date  of  the  trial.  There  was  no  controversy 
in  regard  to  the  facts.  They  were  set  up  by  verified  motion 
to  set  aside  the  judgment,  and  supported  by  an  additional 
affidavit.  The  motion  alleged  the  contract  made  in  open 
court  with  opposing  counsel,  the  interview  with  the  court 
on  August  7th,  and  that  by  reason  of  the  premises  the  defend- 
ant was  not  represented ;  alleging  that  defendant  had  good 
and  sufficient  defense  to  the  action  in  law  and  fact,  and  de- 
posited money  in  court  to  pay  the  accrued  costs.  The  court 
denied  the  motion  to  vacate  the  judgment,  but  made  the  fol- 
lowing certificate : 

"  On  or  about  the  26th  day  of  June,  Mr.  Gordon,  as  attor- 
ney for  plaintiff,  and  Mr.  Stevens,  as  attorney  for  defendant, 
appeared  in  court  and  agreed  that  this  cause  should  be  set 
down  for  the  13th  day  of  August,  Mr.  Stevens  stating  at  the 
time  that  he  was  compelled  to  be  away  from  the  state  on 
account  of  business  connected  with  his  duties  as  adminis- 
trator of  the  Sam  Doss  estate,  but  was  perfectly  willing  to 
try  the  cause  upon  that  day  if  he  would  be  in  town.  There 
was  other  conversation  that  passed  between  the  plaintiff's 
and  defendant's  attorneys  that  I  cannot  now  recall.  And 
that  on  or  about  the  7th  day  of  August  Mr.  Stevens  called 
on  me  in  my  office  and  stated  that  urgent  business  connected 
with  the  Doss  estate  would  compel  him  to  leave  town  upon 
that  day,  and  that  he  would  have  to  go  down  into  New 
Mexico,  and  that  it  would  be  impossible  for  him  to  be  in 
attendance  on  the  trial  of  this  cause  set  for  the  13th  day  of 
August,  and  requested  me  to  see  that  no  advantage  was 
taken  of  him  in  his  absence.  I  said  to  Mr.  Stevens  that  I 
would  protect  him  in  all  his  rights  in  the  matter,  and  I  feel 
confident  that  I  led  him  to  believe  that  there  would  be  no 
trial  of  the  cause  upon  that  day  in  case  of  his  absence.  On 
the  day  of  the  trial,  the  13th  day  of  August,  Mr.  Gordon 
appeared  with  his  witnesses,  and  I  stated  to  Mr.  Gordon  that 
Mr.  Stevens  had,  on  or  about  the  7th  of  the  month  called 
upon  me  and  stated  that  urgent  business  would  compel  him 
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to  be  absent  from  the  trial  of  this  cause  and  that  I  had  prom* 
ised  Mr.  Stevens  that  I  would  see  that  no  advantage  would 
be  taken  of  him  during  his  absence.  Mr.  Gordon  insisted 
that  Mr.  Stevens  had  agreed  with  him  that  in  case  he  would 
not  be  present  at  the  trial  of  the  cause  on  the  13th,  that  he 
would  give  him  notice,  that  he  had  left  town  without  giving 
him  any  notice,  that  he  had  brought  his  witnesses  here  and 
that  he  insisted  upon  the  trial  of  this  cause.  The  court,  re- 
lying upon  this  statement  as  being  true,  felt  that  he  could 
not  deny  the  right  of  the  trial  of  the  cause.  I  said  to  Mr. 
Gordon  to  prepare  this  judgment  and  to  note  Mr.  Stevens' 
exceptions  of  it,  and  that  the  court  would  preserve  any  and 
all  rights  he  would  have  to  an  appeal.  This  statement  was 
made  in  open  court  immediately  after  the  trial  of  this  cause 
and  in  the  presence  of  Mr.  Gordon,  and  no  objection  was 
made  thereto  on  the  part  of  Mr.  Gordon. 

"  I  hereby  certify  that  the  above  and  foregoing  is  a  true 
statement  of  all  the  facts  connected  with  the  sitting  and  trial 
of  this  cause  not  otherwise  shown  by  the  record  herein,  and 
not  including  the  evidence  of  the  witnesses  produced  at  the 
said  trial. 

"  Given  under  my  hand  and  seal  this  the  1st  day  of  Sep- 
tember, 1894. 

"  W.  G.  Hines,  County  Judge.    (Seal.)" 

Which  fully  corroborates  the  statement  of  counsel  in  the 
motion  and  affidavit. 

It  readily  appears  that  the  trial  upon  August  13th  was  to 
depend  upon  the  ability  of  counsel  for  defendant  to  be  present. 
In  other  words,  the  setting  the  case  for  trial  on  that  date  was 
not  absolute,  but  conditional,  and  was  so  understood  by  the 
court  and  opposing  counsel;  and,  although  due  courtesy 
might  have  required  notice  in  advance  of  the  inability  of  the 
defendant  to  try  the  case  on  that  date,  it  was  not  a  part  of 
the  stipulation  or  agreement,  and  the  right  of  the  defendant 
to  a  continuance  could  not  be  denied  for  want  of  such  notice. 
The  judge  in  his  certificate  says,  "  I  feel  confident  that  I  led 
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him  to  believe  that  there  would  be  no  trial  of  the  cause  upon 
that  day  in  case  of  his  absence."  Good  faith  required  both 
opposing  counsel  and  the  court  to  respect  the  agreements 
made.  The  fact  that  plaintiff  had  his  witnesses  there  and  was 
ready  was  no  reason  for  violating  agreements.  The  court 
should  have  continued  the  case,  and  if  counsel  for  want  of 
notice  had  incurred  expense,  the  continuance  could  have  been 
made  upon  terms  that  would  have  covered  such  expense.  In 
cases  of  this  kind,  dependent  entirely  upon  questions  of  fact, 
defendant  should  not  be  precluded  from  making  defense. 
That  it  was  misled,  and  a  judgment  obtained  against  it 
through  no  fault  of  counsel,  is  apparent. 

To  set  aside  the  judgment  and  afford  opportunity  to  de- 
fend were  clearly  in  the  discretion  of  the  court,  and  in  the 
statement  of  the  court  it  appears  that,  in  justice  to  the 
defendant,  the  motion  to  vacate  the  judgment  should  have 
been  granted,  and  a  trial  of  the  case  had  upon  the  merits. 
To  refuse  it  was  an  abuse  of  discretion,  for  which  the  judg- 
ment will  be  reversed. 

Bevened. 


'    7    294' 

d\l   lM  BlJRCHINELL  V.  BUTTERS. 

1.  Husband  and  Wife — Gifts. 

A  husband  cannot,  as  against  his  creditors,  by  gift,  invest  his  wife  with 
the  ownership  of  his  household  goods  or  horse  and  carriage. 

2.  Same — Presumption. 

When  the  husband  and  wife  are  living  together,  the  presumption  is  that 
the  household  furniture,  etc.,  is  the  property  of  the  husband. 

8.  Pleading — Evidence. 

Plaintiff  in  replevin  against  the  officer  who  had  levied  upon  the  goods 
alleged  ownership  and  right  of  possession  thereof.  Defendant 
answered  by  a  general  denial.  Held,  that  evidence  showing  that 
plaintiffs  title  was  by  gift  from  her  husband,  that  the  gift  was  of 
a  class  of  property  not  included  within  the  statutory  enumeration 
of  articles  which  may  be  presented  by  a  husband  to  his  wife,  and 
that  the  husband  was  insolvent  at  the  time  of  making  the  gift,  was 
admissible  to  establish  plaintiffs  want  of  title. 
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4.  Measure  of  Damages. 

The  measure  of  damages  for  a  wrongful  attachment  of  chattels  by  an 
officer  is  the  value  of  the  property  at  the  time  of  seizure. 

Error  to  the  District  Court  of  Arapahoe  County. 

This  was  an  action  of  replevin  brought  by  the  defendant 
in  error  against  the  plaintiff  for  the  recovery  of  chattels 
(household  furniture,  a  piano,  etc.)  taken  by  the  plaintiff  in 
error,  as  sheriff,  by  writ  of  attachment,  in  a  suit  against 
Sara  L.  Butters  and  Henry  A.  Butters,  defendant  in  error 
(plaintiff),  claiming  to  be  the  owner  of  the  chattels. 

Henry  A.  Butters  and  Sara  L.  Butters  were  husband  and 
wife,  and,  while  that  relation  existed,  bought  a  house.  The 
title  was  made  to  the  wife,  and  husband  and  wife  jointly 
executed  notes  for  the  purchase  money.  The  house  was 
furnished  with  the  goods  in  controversy  in  this  suit,  the 
property  of  the  wife,  Sara  L.  'Husband  and  wife  jointly 
occupied  the  bouse  and  used  the  furniture  until  the  death  of 
Sara  L.  Subsequently,  the  husband  remained  in  possession 
and  occupation,  assisted  by  a  housekeeper.  Sara  L.,  as  far 
as  appears  by  the  record,  died  intestate,  and  no  administra- 
tion of  her  estate  was  had,  the  indebtedness  upon  the  joint 
notes  remaining  unpaid.  While  affairs  were  in  this  condi- 
tion, on  July  6, 1891,  Henry  A.  married  defendant  in  error, 
installed  her  in  the  house,  and  attempted,  as  shown  by  the 
evidence,  to  invest  her  with  the  ownership  of  the  goods  in 
controversy.  Although  in  some  unimportant  particulars  the 
witnesses  failed  to  agree,  the  evidence  was  substantially  the 
same  as  rehearsed  by  those  present,  and  was  that,  at  the 
wedding  breakfast,  the  husband  made  the  new  wife  a  pres- 
ent of  the  household  goods  and  the  horse  and  phaeton. 
"He  did  not  make  a  speech;  just  sat  there  and  said  she 
should  have  the  horse  and  buggy  and  the  household  goods. 
That  was  all  that  was  said  and  done  about  that."  In  the 
language  of  another  witness,  Mr.  Butters  said,  "  that  he  then 
and  there  gave  her  all  the  household  effects  and  the  horse 
*  Dick,'  and  phaeton  and  harness.  These  were  enumerated. 
They  had  been  the  property  of  the  former  Mrs.  Butters" 
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Butters  and  wife  occupied  the  house,  used  the  furniture, 
horse  and  phaeton  until  November  following,  when  the  wife, 
as  testified  to,  had  to  "  go  to  a  lower  altitude,"  left  Colorado, 
and  has  not  since  returned.  Butters  remained  some  time 
later,  rented  the  house  and  furniture,  collected  the  rent,  used 
horse  and  phaeton,  when  he,  too,  left  for  a  lower  altitude,  and 
has  not  since  returned. 

On  the  20th  day  of  July,  1892,  C.'H.  McLaughlin  sued 
out  an  attachment  on  two  overdue  promissory  notes  of  $250 
each,  made  by  Sara  L.  and  Henry  A.  Butters,  which  was 
levied  upon  the  goods  in  controversy.  At  the  time  of  the 
levy  the  goods  were  in  the  possession  of  McLaughlin,  plain- 
tiff in  attachment. 

The  case  was  tried  to  the  court ;  finding  and  judgment  for 
the  plaintiff  (defendant  in  error)  ;  and  a  writ  of  error  sued 
out  and  case  brought  to  this  court. 

Messrs.  Bennbt  &  Bennbt,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

Many  errors  are  assigned,  several  of  which  it  will  not  be 
necessary  to  discuss. 

Upon  the  trial  defendant  asked  leave  to  amend  his  answer 
of  general  denial,  after  the  plaintiff  had  offered  the  evidence 
in  regard  to  title  by  gift  from  the  husband,  claiming  surprise ; 
tendered  a  verified  amendment  alleging,  among  others,  the 
fact  that  at  the  time  of  the  alleged  gift  and  pretended  trans- 
fer of  the  property,  and  for  some  time  before,  C.  H.  Mc- 
Laughlin was  a  bona  fide  creditor  of  the  husband,  H.  A. 
Butters,  and  that  he  was  insolvent  at  the  time  of  the  alleged 
gift.  The  amendment  was  denied.  Upon  the  trial  evidence 
to  establish  the  insolvency  was  offered,  and  refused  on  the 
ground  that  the  answer,  being  a  general  denial,  the  evidence 
could  not  be  received ;  that  fraud  must  be  specially  pleaded, 
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etc.  The  only  allegation  in  the  complaint,  being  that  on 
the  date  of  the  levy  plaintiff  was  the  owner  and  entitled  to 
the  possession,  was  fully  answered  by  the  general  denial. 
There  was  nothing  to  disclose  the  origin  or  source  of  title 
in  the  complaint.     Consequently  it  could  not  be  traversed. 

Section  3007,  Mills'  Stats,  (sec.  2266,  Gen.  Stats.),  is  as 
follows :  "  What  property  of  married  woman  remains  her  own. 
The  property,  real  and  personal,  which  any  woman  in  this 
state  may  own  at  the  time  of  her  marriage,  and  the  rents, 
issues,  profits  and  proceeds  thereof,  and  any  real,  personal 
or  mixed  property  which  shall  come  to  her  by  descent,  devise 
or  bequest,  or  the  gift  of  any  person  except  her  husband,  in- 
cluding presents  or  gifts  from  her  husband,  as  jewelry,  silver^ 
tableware,  watches,  money  and  wearing  apparel,  shall  remain 
her  sole  and  separate  property,  notwithstanding  her  mar- 
riage, and  not  be  subject  to  the  disposal  of  her  husband, 
or  liable  for  his  debts." 

The  property  in  controversy,  it  will  be  seen,  is  not  such 
that  it  can  be  made  the  sole  and  separate  property  of  the 
wife  by  a  gift  from  the  husband,  and,  to  maintain  her  right, 
some  title  known  to  the  law  must  have  been  established. 
Where  husband  and  wife  are  living  together,  the  legal  pre- 
sumption is  that  such  property  as  that  in  controversy  is  the 
property  of  the  husband.  Allen  v.  Eldridge,  1  Colo.  288. 
And  where  the  wife  goes  to  a  lower  altitude,  leaves  the  prop- 
erty in  the  full  possession  of  the  husband,  who  exercises  full 
control,  and  fails  to  assert  title,  the  presumption  is  stronger. 

Any  competent  proof  to  show  the  pretended  title  invalid, 
or,  in  other  words,  to  show  that  the  plaintiff  was  not  the 
owner,  was  admissible  under  the  pleadings,  and  when  the 
evidence  disclosed  a  supposed  title  by  gift  of  property  of  a 
character  not  allowed  by  statute,  the  testimony  of  the  insol- 
vency of  the  husband  prior  to  the  gift  and  at  the  time  was 
clearly  admissible  to  establish  want  of  title.  It  was  not  as 
supposed  by  the  learned  judge  a  question  of  fraud  that 
should  have  been  specially  pleaded.  If,  at  the  time  of  the 
attempted  gift,  the  husband  was  insolvent,  no  title  could 
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pass  by  the  gift,  and  the  evidence  under  the  issue.  If  the 
learned  judge  supposed  or  believed  it  to  be  inadmissible,  the 
question  of  amendments  being  almost  entirely  in  the  discre- 
tion of  the  court,  to  refuse  the  amendment  and  proof  was  an 
abuse  of  discretion. 

A  fundamental  trouble  was  the  lack  of  ownership  of  the 
property  with  which  the  husband  attempted  to  endow  the 
new  wife  at  the  wedding  breakfast.  It  is  shown  by  the  evi- 
dence that  it  was  the  property  of  the  former  wife.  The  title 
to  the  house  was  in  her ;  remained  so  until  sold  out  on  the 
trust  deed,  after  her  death.  There  was  no  will  nor  adminis- 
tration. The  attachment  was  sued  out  on  the  joint  notes  of 
the  husband  and  former  wife ;  consequently  were  the  debts 
of  the  deceased  wife.  In  the  absence  of  children,  the  hus- 
band, as  survivor,  succeeds  to  the  wife's  estate ;  but  such 
estate  is  what  remains  after  paying  the  wife's  debts, — the 
balance.  If  a  wife  dies  owning  separate  and  individual  pro- 
perty, also  owing  debts,  the  property,  like  that  of  any  other 
individual,  is  liable  for  such  debts  as  in  this  case,  and  the  gen- 
erosity of  the  husband  unavailing,  from  the  simple  fact  that 
he  had  no  title. 

Another  error  was  in  the  measure  of  damage.  The  court 
gave  judgment  for  $1,500,  the  whole  amount  claimed.  The 
proper  inquiiy  was  the  value  of  the  property  at  the  time  of 
the  seizure.  Several  witnesses  fixed  it  at  from  $700  to  $800. 
Witnesses  for  plaintiff  put  it  at  $1,500,  not  on  the  basis  that 
the  goods  were  worth  that  at  a  fair  valuation,  or  would  bring 
that,  but  upon  the  theory  that  it  would  cost  that  to  replace 
them.  The  latter  estimate  was  adopted  by  the  court.  The 
cost  of  replacing  them  might  perhaps  have  been  one  method 
of  arriving  at  the  value,  but  it  must  have  been  of  the  same 
kind  of  goods  that  had  been  in  use  for  the  same  length  of 
time  and  in  the  same  condition,  not  of  new  goods. 

By  reason  of  the  error  in  regard  to  the  proper  measure  of 
damage,  the  judgment  was  excessive.  For  the  reasons  given 
the  judgment  must  be  reversed  and  cause  remanded. 

Reversed. 
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Tierney  v.  Campbell. 

1.  Appeals. 

Appeals  are  regulated  by  statute,  a  strict  compliance  with  which  is 
requisite  to  confer  jurisdiction  upon  the  appellate  court 

2.  Same. 

An  appeal  from  the  county  to  the  district  court  is  not  perfected  until 
the  same  has  been  docketed. 

3.  Same. 

The  act  of  the  clerk  of  the  district  court  in  transmitting  the  papers  to 
the  county  court  when  the  appeal  from  the  latter  court  has  not  been 
docketed  within  the  time  prescribed  by  statute  is  not  an  exercise  of 
judicial  power;  neither  is  it  a  final  judgment  to  which  a  writ  of 
error  will  lie. 

Error  to  the  District  Court  of  Arapahoe  County* 

Mr.  Frank  I.  Wilsea,  for  plaintiff  in  error. 

Mr.  John  H.  Reddin,  for  defendant  in  error. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  was  administrator  of  the  estate  of  Michael 
O'Brien,  and,  as  such,  on  the  5th  day  of  January,  1894,  pre- 
sented his  final  report  in  the  county  court,  which  was 
excepted  to  by  the  heir.  A  hearing  was  had,  the  exceptions 
sustained,  and  the  final  report  disallowed.  Plaintiff  prayed 
an  appeal  to  the  district  court,  which  was  allowed ;  bond  filed 
and  approved ;  the  transcript  made  out ;  and  the  case  sent 
to  the  district  court  March  13,  1894,  within  the  term  pre- 
scribed by  law,  but  no  docket  fee  was  paid  the  clerk  of  the 
district  court  until  May  11,  1894,  and  the  case  was  not 
docketed,  and  the  transcript  and  papers  were  by  the  clerk  of 
the  district  court  returned  into  the  county  court.  It  will  be 
observed  that  nearly  sixty  days  elapsed  after  the  deposit- 
ing of  the  papers  before  the  docket  fee  was  tendered. 
Plaintiff  in  error  then  moved  the  district  court  to  recall  the 
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papers  from  the  county  court  and  reinstate  the  appeal,  which 
motion  was,  on  June  21st  following,  denied.  "  And  there- 
upon, the  estate,  by  its  attorney,  moved  the  court  that  the 
appeal  from  the  county  court  now  pending  in  this  court  be 
dismissed,  which  motion  was  granted,  and  a  judgment  for 
costs  entered  against  the  plaintiff  in  error."  From  such  pro- 
ceedings an  appeal  was  prosecuted  to  this  court.  The  errors 
assigned  are,  first,  the  refusal  to  reinstate  and  docket  the 
case ;  second,  to  the  judgment  of  the  court  in  dismissing  the 
appeal  and  causing  judgment  to  be  entered  for  costs. 

In  the  act  amending  the  act  relating  to  appeals  from  the 
county  to  the  district  court  (Sess.  Laws  of  1891,  p.  107), 
occurs  the  following:  "*  *  *  And  in  case  said  appeal  is 
not  docketed  by  the  appellant  in  the  district  court  within 
thirty  days  after  being  lodged  with  the  clerk,  the  transcript 
shall  by  said  clerk  be  remitted  to  the  county  court,  which 
county  court  shall  proceed  on  said  judgment  as  though  no 
appeal  had  been  taken." 

The  taking  and  manner  of  perfecting  appeals  is  regulated 
by  statute,  a  strict  compliance  with  which  is  requisite. 
Otherwise,  no  appeal  is  taken.  While  the  proceedings  in 
the  county  court,  by  the  filing  of  the  bond,  etc.,  were  suffi- 
cient to  divest  that  court  of  jurisdiction,  to  perfect  the 
appeal  and  confer  jurisdiction  on  the  appellate  court  re- 
quired the  payment  of  the  docket  fee  and  the  docketing  of 
the  case.  Unless  the  docket  fee  was  paid  and  the  case  dock- 
eted within  thirty  days,  no  appeal  was  perfected  and  no 
jurisdiction  conferred  upon  the  district  court,  and  it  became 
the  duty  of  the  clerk  to  transmit  the  papers  to  the  county 
court  from  which  they  came. 

The  act  of  the  clerk,  as  supposed  by  counsel,  was  not  an 
illegal  and  unconstitutional  assumption  of  judicial  power  in 
dismissing  an  appeal,  as  is  claimed,  but  a  clerical  act  required 
by  statute  when  no  appeal  had  been  perfected. 

The  refusal  of  the  court  to  reinstate  the  appeal  was  not 
error.  There  was  no  law  for  it ;  and  no  appeal  having  been 
perfected,  no  jurisdiction  was  conferred  upon  the  court. 
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The  filing  by  counsel  of  the  motion  to  dismiss  "  an  appeal 
pending  in  that  court/'  and  the  granting  of  the  motion,  were 
acts  of  supererogation,  as  no  appeal  was  pending. 

The  writ  of  error  to  this  court  will  be  dismissed  for  want 
of  jurisdiction.  The  act  of  the  clerk  in  returning  the  papers 
to  the  county  court,  as  required  by  statute  (the  default  in 
docketing  the  case  having  been  admitted),  was  not  a  final 
judgment  from  which  a  writ  of  error  to  this  court  will  lie. 

Writ  of  error  dismissed. 


Charlton  v.  Kelly. 

1.  Tax  Deeds. 

A  tax  deed  to  a  county  is  invalid  unless  the  statute  under  which  it  may 
acquire  title  has  been  strictly  pursued. 

2.  Same. 

In  order  to  support  a  tax  deed  to  the  county,  it  must  appear  that  the 
property  was  offered  and  reoffered  at  the  tax  sale,  and  only  finally 
bid  in  by  the  county  at  the  conclusion  of  the  sale,  when  all  bids 
have  ceased,  and  there  is  no  person  willing  to  make  an  offer  on  the 
unsold  property. 

3.  Costs. 

In  equity  cases  the  matter  of  costs  rests  largely  in  the  discretion  of  the 
trial  court. 

Appeal  from  the  County  Court  of  Pitkin  County. 

Mr.  William  Young,  for  appellant. 

Mr.  William  O'Brien,  for  appellee. 

Bissbll,  J.,  delivered  the  opinion  of  the  court. 

Mary  Kelly,  the  appellee,  had  been  for  some  years  the 
owner  of  a  lot  in  the  city  of  Aspen.  Taxes  were  assessed 
on  it  from  time  to  time,  until  the  assessment  for  the  year 
1888,  which  amounted  to  fifty  odd  dollars,  was  levied  and 
left  unpaid.  The  following  year  the  property  was  advertised 
for  sale  under  the  statute  and  bought  in  by  the  county,  which 


302  Charlton  v.  Kelly.  [Jan.  T\, 

ultimately  got  a  deed  to  it.  The  title  as  acquired  by  the 
county  was  conveyed  to  the  appellant,  who  afterwards  paid 
some  thirty  dollars  of  subsequent  taxes,  and  the  present  suit 
was  brought  to  set  aside  that  sale  and  cancel  the  deed  be- 
cause of  the  invalidity  of  the  tax  sale.  Some  question  was 
made  on  the  trial  respecting  the  advertisement,  and  the  proof 
of  it,  based  on  the  appellant's  failure  to  show  one  which  con- 
formed to  the  statute.  The  decision  is  put  on  another  ground, 
and  no  further  reference  will  be  made  to  this  matter.  As 
suming  it  was  regular  and  was  begun  in  May  and  continued 
for  four  weeks,  and  was  sufficient  to  warrant  the  sale  of  prop- 
erty for  nonpayment  of  taxes  on  the  3d  of  June,  1889,  it 
may  be  said  the  treasurer  then  started  to  sell  real  property 
for  delinquent  taxes.  Sales  were  made  on  the  3d,  4th,  5th, 
6th  and  7th  days  of  June,  if  not  after.  According  to  the  evi- 
dence, this  property  was  not  offered  until  the  5th,  when  it 
was  put  up  and  no  bid  was  made  for  it.  On  the  following 
day,  according  to  the  recital  of  the  deed,  the  treasurer  being 
satisfied  that  a  sale  could  not  be  effected,  bid  it  off  for  the 
county.  This  was  on  the  6th.  Neither  the  recital  in  the 
deed  nor  the  evidence  really  shows  the  property  to  have  been 
reoffered  on  the  6th,  although  perhaps  an  inference  of  that 
sort  might  be  drawn  from  the  fact  that  the  property  was  put 
up  on  the  6th  and  bid  off  by  the  county.  Aside  from  this 
inference,  there  is  no  proof  about  it.  The  sales  were  further 
continued  on  that  day  and  other  properties  sold,  which  was 
true  also  of  the  succeeding  day.  Whether  the  7th  was  the 
last  day  on  which  sales  were  made  in  that  month,  is  not 
made  clear.  The  only  thing  absolutely  certain  is,  the  sale 
of  this  particular  piece  of  property  and  the  purchase  by  the 
county  was  not  at  the  conclusion  of  the  entire  sale,,  nor  was 
it  shown  to  have  been  offered  more  than  once,  and  thereby 
opened  to  the  bids  of  other  purchasers.  The  record  discloses 
that  an  offer  was  made  to  pay  the  holder  of  the  title  the 
money  which  he  had  paid  the  county  prior  to  the  suit,  though 
the  extent  and  character  of  the  offer  is  not  shown.  The 
purchaser  paid  sixty-one  dollars  and  some  cents  to  the  county, 
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and  the  subsequent  taxes  of  thirty  dollars ;  and,  on  the  con- 
clusion of  the  trial,  the  court  held  Mrs.  Kelly  entitled  to 
recover,  set  aside  the  tax  deed  as  invalid,  computed  the  in- 
terest which  she  was  bound  to  pay,  and  divided  the  costs, 
the  division  being  apparently  on  the  basis  of  the  refusal  to 
accept  the  offer,  and  in  the  exercise  of  the  equitable  powers 
which  the  court  possesses  in  this  class  of  cases. 

The  errors  assigned  do  not  justify  a  reversal  of  the  judg- 
ment. That  the  sale  was  void  seems  to  have  been  clearly 
settled  by  the  supreme  court.  Dyke  v.  Whyte,  17  Colo.  296; 
Morris  et  al.  v.  St.  Louis  Nat  Bank,  17  Colo.  231 ;  Mitchell 
v.  Arkell,  3  Colo.  App.  253. 

The  Dyke  Case  is  put  on  the  precise  ground  that  since, 
under  the  statute,  the  county  had  a  right  to  acquire  title  to 
all  the  property,  subject  to  the  tax,  by  simply  bidding  the 
amount  levied  on  it,  as  contradistinguished  from  the  right  of 
the  purchaser,  who  is  only  permitted  to  acquire  a  title  to  so 
much  of  it  as  will  be  taken  by  the  bidder  in  satisfaction  of 
the  Hen,  it  must  exactly  pursue  the  statute  in  order  to  acquire 
the  title.  The  theory  of  the  law  is  that  full  opportunity 
must  be  given  to  private  bidders,  since,  if  a  sale  can  be  effected 
to  them,  the  rights  of  the  taxpayers  are  more  fully  protected 
than  in  those  cases  where  the  county  itself  becomes  the  pur- 
chaser. Under  these  circumstances,  it  must  appear  the  prop- 
erty was  offered  and  reoffered,  and  only  finally  bid  in  by  the 
county  at  the  conclusion  of  the  tax  sale,  when  all  bids  have 
ceased,  and  there  are  no  persons  or  parties  willing  to  make 
an  offer  on  the  unsold  property.  This  is  undoubtedly  the 
correct  construction  of  the  statute,  and  is  likewise  the  law  of 
the  state.  The  court  did  not  err,  therefore,  when  it  adjudged 
the  sale  invalid. 

We  discover  no  error  in  the  computation  of  the  interest, 
which  the  owner  was  bound  to  pay  in  order  to  entitle  her 
to  be  reinvested  with  the  title  and  to  a  removal  of  the  cloud. 
Those  sections  which  are  referred  to  as  providing  means  and 
methods  of  redemption  are  inapplicable  to  cases  of  this  de- 
scription.    We  cannot  see  that  the  court  made  a  mistake  in 
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computing  the  interest'  or  determining  the  sum  which  the 
owner  ought  to  pay. 

We  are  not  inclined  to  disturb  the  judgment  because  of 
the  distribution  of  costs,  or  the  action  which  the  court  took 
in  dismissing  the  case  as  to  part  of  the  defendants.  The 
abstract  is  not  full  enough  to  enable  us  to  reach  a  definite 
or  satisfactory  conclusion  on  the  subject,  and  since,  in  equity 
cases,  the  matter  of  costs  rests  largely  with  the  judge  who 
tries  the  cause,  we  are  not  inclined  to  disturb  the  judg- 
ment, where  we  are  not  clearly  satisfied  a  radical  error  has 
been  committed  and  a  wrong  done  to  one  or  the  other  of  the 
litigants. 

Perceiving  no  error  in  the  record,  we  must  affirm  the  judg- 
ment, which  is  accordingly  done. 

Affirmed. 


Charlton  v.  Toomby. 


1.  Tax  Sales. 

The  statute  authorizing  the  sale  of  property  for  taxes  must  be  strictly 
complied  with  or  the  proceedings  will  be  void. 

2.  Same— Purchase  by  County. 

After  property  has  been  exposed  to  sale  for  taxes,  it  must  be  offered 
from  day  to  day  until  the  sale  is  concluded  before  it  may  be  struck 
off  to  the  county  in  default  of  another  bidder. 

3.  Tax  Deed. 

A  tax  deed  containing  recitals  showing  that  the  statute  has  not  been 
complied  with  is  invalid. 

Appeal  from  the  County  Court  of  Pitkin  County. 
Mr.  Wm.  Young,  for  appellant. 
No  appearance  for  appellee. 
Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

From  and  after  December,  1888,  appellee  was  the  owner 
of  the  west  twenty-five  feet  of  lot  E,  in  block  ninety-six,  in 
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the  city  of  Aspen.  Appellant  claimed  to  own  the  property 
in  fee,  by  virtue  of  a  deed  executed  by  the  county  treasurer 
of  Pitkin  county,  dated  June  7, 1892. 

The  taxes  upon  the  property  for  the  year  1888  were 
$119.46,  which  were  unpaid  and  delinquent,  and,  remaining 
so,  the  property  was  advertised  to  be  sold  at  public  sale. 
The  sale  was  begun  upon  the  3d  day  of  June,  1889.  On  the 
6th  day  of  June  the  property  was  offered  for  sale,  and,  there 
being  no  bid  by  others,  it  was  bid  off  by  the  county  treasurer 
for  the  county  for  the  amount  of  the  taxes,  interest  and  costs. 
On  the  16th  day  of  May,  1892,  the  county  of  Pitkin,  by  its 
clerk,  assigned  the  certificate  of  purchase  to  the  appellant. 
On  June  7, 1892,  a  deed  was  made  by  the  county  treasurer 
to  appellant. 

It  was  alleged  and  claimed  that  the  sale  made  by  the 
county  treasurer  on  June  6, 1889,  was  irregular  and  void  for 
failure  to  comply  with  the  statutes.  This  suit  was  brought 
in  equity  to  establish  appellee's  right  to  redeem,  and  to  can- 
cel the  sale  and  conveyance  under  which  appellant  claimed 
title.  After  the  hearing,  a  decree  was  entered  holding  the 
sale  and  conveyance  void,  and  allowing  appellee  the  right  to 
redeem.     This  appeal  was  prosecuted  from  such  decree. 

No  rule  of  law  is  better  settled  than  that,  in  proceedings 
of  the  character  out  of  which  this  controversy  grew,  the 
statute  must  be  strictly  followed.  Any  deviation  from  it 
and  attempted  exercise  of  discretion  on  the  part  of  the  offi- 
cer vitiates  the  proceeding  and  renders  the  conveyance  void. 
Another  rule,  as  well  established  and  equally  as  potent,  is 
that  by  recitals  of  the  instrument  by  which  the  attempt  to 
convey  is  made  it  must  affirmatively  appear  that  every  pre- 
liminary step  required  to  divest  the  title  of  the  owner  was 
regularly  taken  as  prescribed  by  law.  The  determination  of 
the  question  requires  a  construction  of  a  part  of  section  3888, 
Mills'  Stats.  (Gen.  Stats.,  sec.  2918) : 

"  On  the  day  designated  in  the  notice  of  sale,  the  county 
treasurer  shall  commence  the  sale  of  those  lands  and  town 
lots  on  which  the  taxes  and  charges  have  not  been  paid,  and 
Vol.  VII— 20 
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shall  continue  the  same  from  day  to  day,  Sundays  excepted, 
until  each  parcel  shall  be  sold,  or  so  much  of  each  parcel  as 
shall  be  sufficient  to  pay  the  taxes  and  charges  thereon,  in- 
cluding all  costs  and  penalties.  If  there  shall  be  no  bid  for 
any  tract  offered,  the  treasurer  shall  pass  it  over  for  the  time 
and  shall  reoffer  it  at  the  beginning  of  the  sale  next  day, 
until  all  the  tracts  are  sold,  or  until  the  treasurer  shall  be- 
come satisfied  that  no  more  sales  can  be  effected,  when  it 
shall  become  his  duty  to  bid  off  for  the  county  the  lands  and 
town  lots  remaining  unsold,  for  the  amount  of  such  taxes, 
interest  and  costs  thereon." 

The  statute  is  plain  and  unambiguous.  It  is  clear  that 
the  intention  of  the  legislature  was,  first,  that  the  entire  prop- 
erty should  not  be  sold,  if  by  diligence  and  attention  a  pur- 
chaser could  be  found  who  would  bid  the  amount  for  a 
portion  of  it ;  second,  that  the  county  should  in  no  case  be- 
come the  purchaser  of  the  property  except  in  default  of  bid- 
ders. 

We  do  not  deem  it  essential  that  the  property  should  be 
offered  on  the  first  day  of  sale,  unless  reached  in  its  regular 
order;  but,  when  so  reached,  our  construction  of  the  law  is 
that  it  must  be  offered,  and,  if  no  outside  bid  is  made,  it 
must  be  so  offered  on  the  next  and  each  succeeding  day, 
until  the  close  of  the  sale.  It  is  true  that  the  section  con- 
tains the  following:  "Or  until  the  treasurer  shall  become 
satisfied  that  no  more  sales  can  be  effected."  But  this  must 
be  so  construed  as  to  harmonize  with  the  balance  of  the  sec- 
tion, otherwise  it  would  invest  the  treasurer  with  an  arbitrary 
discretion  that  he  might  exercise  at  any  time  in  contraven- 
tion of  the  balance  of  the  section.  Our  conclusion  is  that, 
after  being  first  offered,  it  must  be  continually  offered  from 
day  to  day  until  the  sale  is  concluded ;  all  efforts  to  effect  a 
sale  must  be  exhausted ;  and  that  the  treasurer  can  exercise 
no  previous  discretion ;  and  that  the  county  can  only  become 
a  purchaser  of  the  entire  tract,  in  default  of  an  outside  bid- 
der, after  an  opportunity  has  been  offered  each  day. 

In  Dyke  v.  Whyte,  17  Colo.  300,  it  is  said :  "  The  cash  pur- 
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chaser  may  buy  the  first  time  the  land  is  offered  for  sale. 
But  the  treasurer  cannot  lawfully  bid  off  the  property  for 
the  county  on  the  first  day  it  is  offered.  The  land  must  be 
offered  without  any  bidder  on  the  first  day,  and  reoffered  on 
the  succeeding  day  or  days  without  any  bidder  therefor,  and 
until  the  treasurer  becomes  satisfied  that  the  same  cannot  be 
sold  at  such  sale,  before  it  can  be  lawfully  bid  off  by  the 
treasurer  for  the  county.  The  statute  will  not  uphold  a 
county  in  taking  the  whole  of  any  parcel  of  land  for  the  non- 
payment of  the  delinquent  taxes  thereon,  except  in  a  case 
where,  after  allowing  full  opportunity  to  cash  purchasers, 
the  amount  of  the  taxes  and  other  charges  cannot  be  realized. 
A  cash  purchaser  may  be  satisfied  to  take  a  part  of  the  land 
for  the  amount  of  the  taxes  and  charges.  The  law  does  not 
wantonly  allow  the  whole  of  a  debtor's  estate  to  be  sacrificed 
when  a  part  may  suffice."  And  although  it  is  not  clearly 
said  that  the  property  must  be  offered  from  day  to  day  until 
the  close  of  the  sale,  it  is  fairly  inferable  from  it.  It  is  quite 
necessary  that  some  clear  construction  should  be  given  to 
guide  the  treasurer,  and  our  construction  seems  to  be  clearly 
in  harmony  with  the  intention  of  the  legislature  and  the 
decisions  in  our  state  courts. 

It  is  clear  from  the  conveyance  of  the  treasurer  and  the 
record  that  the  sale  was  not  conducted  in  accordance  with* 
our  view  of  the  law  as  expressed  above,  and  that  the  court 
properly  decreed  a  right  of  redemption. 

The  deed  of  the  treasurer  contained  recitals  showing  that 
the  requirements  of  the  statute  had  not  been  complied  with 
as  we  construe  it,  and  was  not  a  valid  deed.  See  Cooley  on 
Tax.,  355 ;  Lebanon  Mfg.  Co.  v.  Rogers,  8  Colo.  37 ;  Magill 
v.  Martin,  14  Kan.  80 ;  Morris  et  al.  v.  St.  Louis  Nat.  Bank, 
17  Colo.  231 ;  Mitchell  v.  Arkell,  3  Colo.  App.  253. 

Counsel  for  appellant  contends  that  the  court  erred  in  its 
decree  in  regard  to  costs  and  interest.  The  proceeding 
being  in  equity,  and  the  allowance  of  those  matters  so  much 
in  the  discretion  of  the  court,  we  do  not  feel  required  to 
examine  them.    The  decree  should  be  affirmed. 
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MOYLE  V.  BULLENE  ET  AL. 

1.  Pleading — Dbpabtubb. 

A  replication  must  not  depart  from  the  allegations  in  the  complaint. 
A  departure  takes  place  when  a  party  quits  or  departs  from  the  case 
which  he  has  first  made  and  has  recourse  to  another.  It  occurs 
when  the  replication  contains  matter  not  pursuant  to  the  complaint, 
and  which  does  not  support  and  fortify  it. 

2.  Public  Lands — Town  Site — Minebal  Veins. 

A  town  takes  no  title  by  virtue  of  a  patent  to  its  site  to  a  mineral  bear- 
ing vein,  the  existence  of  which  was  known  before  application  for 
title  by  the  town. 

8.  Same— Mining  Claims. 

Title  to  a  mining  claim  can  only  be  acquired  by  discovery  and  occupa- 
tion on  the  unoccupied  lands  of  the  government  No  title  by  dis- 
covery can  be  initiated  by  an  entry  within  the  surface  boundaries 
of  patented  land. 

4.  Location  Cebtificates — Amendment. 

If  a  location  certificate  is  so  defective  as  to  absolutely  fail  to  comply 
with  statutory  requirements  and  define  the  claim,  it  is  void,  and  a 
second  certificate  cannot  be  considered  as  amendatory  thereof,  so  as 
to  relate  back  to  the  date  of  the  first  But  if  the  first  certificate  was 
lacking  in  technical  detail,  a  second  may  be  deemed  amendatory, 
and  the  doctrine  of  relation  held  to  apply. 

Appeal  from  the  District  Court  of  Qilpin  County. 

The  action  was  ejectment ;  the  controversy  over  a  lode 
mining  claim,  situated  at  Black  Hawk  on  Bob  Tail  bill. 
Plaintiff  claimed  title  to  it  as  the  "Tywarnhail  Lode;" 
defendants  as  the  "  Lady  B.  Lode."  The  two  claims  con- 
tended for  covered,  if  not  identically,  substantially  the  same 
ground.  Plaintiff  alleged  a  discovery  and  occupation  by  one 
William  Messenger,  on  January  12, 1882,  as  the  "  Big  Lode  " 
that  Messenger  remained  in  possession  until  1885,  when  he 
forfeited  title  by  death  and  failure  to  perform  the  assessment 
work  of  $100 ;  that  on  the  18th  of  February,  1886,  the  plain- 
tiff entered  upon  and  relocated  the  lode  as  the  "  Tywarnhail." 
Alleged  full  compliance  with  the  statute,  and  that,  within 
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the  statutory  time  of  three  months,  he  prepared  and  filed  for 
record  his  certificate  of  location,  and  annually  thereafter  per- 
formed the  assessment  labor  until  the  year  1889,  when  the 
defendants  entered,  unlawfully  dispossessed  him,  and  retained 
such  possession. 

Defendants  answered,  denying  each  allegation  of  the  com- 
plaint, and  averring  that  prior  to  November  19,  1885,  and 
from  and  after  that,  they  were  the  owners  of  the  Lady  B. 
mining  claim  and  in  the  possession  of  it,  except  when  such 
possession  was  invaded  by  the  plaintiff ;  alleging  full  com- 
pliance with  the  statutes  of  the  United  States  and  this  state; 
that  on  the  25th  of  February,  1889,  the  plaintiff  entered  and 
ousted  them  from  the  possession. 

Plaintiff  replied,  first,  that  the  Lady  B.  lode  was  situated 
within  the  boundaries  of  the  town  of  Black  Hawk,  to  which 
the  town  had  title  from  the  government  of  the  United  States, 
prior  to  the  alleged  discovery  and  occupation  by  the  defend- 
ants, which  was  stricken  out  upon  motion  ;  second^  that  by  a 
failure  to  perform  the  assessment  work  of  1888  and  1889, 
defendants  forfeited  their  right  to  the  property,  and  that  on 
January  1, 1890,  plaintiff  entered  and  relocated  it,  made  full 
compliance  with  the  requirements  of  law,  and  called  it  the 
"Moonlight  Lode." 

The  case  was  tried  to  a  jury.  Plaintiff's  testimony  tended 
to  establish  all  the  allegations  of  the  complaint ;  defendants' 
to  establish  all  the  allegations  of  the  answer.  No  evidence 
was  introduced  by  the  plaintiff  in  support  of  the  allegation 
in  the  replication  in  regard  to  forfeiture  by  the  defendants, 
nor  relocation  by  plaintiff,  and  his  title  to  the  property  as 
the  "Moonlight  Lode."  Plaintiff  offered  proof  that  the 
Lady  B.  lode  was  within  the  patented  limits  of  the  town  of 
Black  Hawk,  which  was  denied  by  the  court.  Defendant 
gave  evidence  that  the  lode  and  mineral  were  known  to 
exist  long  prior  to  the  application  and  entry  of  the  town-site. 
Counsel  for  plaintiff  then  offered  proof  that  the  discovery 
shaft  of  the  Lady  B.  lode  was  within  the  limits  of  the 
Thanksgiving  lode,  which  was  located  in  1879,  and  held  and 
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occupied  under  such  title  at  the  time  the  Lady  B.  lode 
was  located,  which  evidence  was  refused  by  the  court.  The 
original  certificate  of  location  of  the  Lady  B.  lode  was  offered 
in  evidence  by  defendants.  Objected  to  for  the  reason  that 
it  was  not  sufficiently  full  in  description  of  the  claim. 
Objection  sustained,  and  the  certificate  not  admitted.  An 
amended  certificate  was  offered,  bearing  date  some  two  years 
later,  and  allowed  in  evidence.  The  verdict  and  judgment 
were  for  the  defendants. 

Messrs.  Thomas,  Hartsel,  Bryant  &  Lee,  for  appel- 
lant. 

Mr.  J.  McD.  Livesay,  for  appellees. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

The  abstract  in  this  case  fails  to  furnish  the  necessary 
information,  and  I  have  been  compelled  to  resort  to  the  rec- 
ord for  nearly  all  the  information  I  have  been  able  to  obtain. 
On  all  important  questions  of  fact  in  regard  to  the  discov- 
ery, location  and  occupation  of  the  mine  by  the  respective 
contestants,  there  is  no  abstract  of  the  evidence  whatever. 
It  is  said  "  that  plaintiff,  to  maintain  the  issues  on  his  part, 
introduced  evidence  tending  to  prove,"  etc.  Then  follows  a 
schedule  of  facts  which,  if  proved,  would  clearly  establish 
every  substantive  fact  necessary  to  a  possessory  title  under 
United  States  and  state  statutes,  but  we  are  not  informed 
whether  any  such  facts  were  established, — only  that  the  evi- 
dence had  a  tendency  in  that  direction. 

As  the  plaintiff  appealed  and  furnished  the  abstract,  we 
might  question  the  statements  and  consider  counsel  biased, 
were  it  not  for  the  fact  that  when  they  come  to  the  evidence 
of  defendants  the  same  language  is  used,  and  the  same  enu- 
meration of  necessary  facts  that  would  establish  the  same  kind 
of  a  title,  and  it  is  said,  in  an  eminently  unselfish  and  disin- 
terested manner,  that  the  evidence  of  defendants  "  tended  to 
prove  "  them.    The  testimony  clearly  established  the  iden- 
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tity  of  the  property  of  the  two  adverse  claimants.  So,  if 
the  language  means  anything,  it  established  irrefragable 
title  of  both  parties,  to  the  same  property,  by  discovery  and 
occupation. 

For  lack  of  an  abstract,  I  have  been  carefully  through  the 
bill  of  exceptions  to  ascertain  in  regard  to  the  discovery 
shafts  of  the  two  properties,  and  find  that  they  are  identical. 
One  William  Messenger,  it  appears  from  the  evidence,  made 
the  discovery  in  1882  or  1883 ;  drove  an  adit  into  the  side- 
hill,  which,  at  the  time  of  his  death,  in  1885,  had  been  driven 
fifteen  or  twenty  feet,  and  it  was  called  the  "  Big  Lode." 
It  is  claimed  that  by  his  death  the  property  was  abandoned. 

On  the  19th  day  of  November,  1885,  defendants  claim  to 
have  taken  possession,  made  a  discovery,  relocated  as  the 
"  Lady  B.,"  remained  in  the  actual  occupancy  of  the  prop- 
erty, performed  the  annual  assessment  work  of  $100  each 
year,  includipg  the  year  1890.  By  the  evidence  of  plaintiff, 
he  entered  upon  it  as  abandoned  and  forfeited  property  in 
February,  1886,  did  his  work  in  the  same  hole  occupied  by 
the  defendants,  and  formerly  by  Messenger,  relocated  it  as 
the  "  Ty warnhail  Lode,"  and  from  that  date  on  was  in  the 
actual  possession  and  occupancy  of  the  property  up  to  the 
time  of  bringing  this  suit,  and  had  annually  performed  the 
work  of  $100  up  to  that  time. 

There  was  no  conflict  of  testimony  or  contradiction  in 
regard  to  discovery,  occupation  and  expenditure  of  money. 
The  work  of  both  plaintiff  and  defendants  appears  to  have 
been  prosecuted,  with  the  exception  of  a  shaft  twelve  or  fif- 
teen feet  deep,  on  the  west  end  of  the  claim,  sunk  by  the 
defendants,  in  the  Messenger  adit,  and  in  a  winze  sunk  by 
plaintiff  near  its  mouth.  By  reason  of  the  double  occu- 
pancy and  double  assessment  work,  the  adit  appears  to  have 
gained  some  distance  into  the  mountain.  So  far  as  shown 
by  the  evidence,  the  title  of  each  was  impregnable,  and  the 
actual  occupancy  and  continual  possession  of  each  unques- 
tioned. 

Here  we  have  an  example  of  an  exclusive  holding  and 
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occupation,  not  only  of  the  same  property,  but  of  the  same 
hole,  by  each  of  the  contending  parties,  for  years,  not  only 
without  force,  violence  or  ill  feeling,  but  apparently  without 
the  knowledge  of  either  that  the  other  was  in  possession. 
Such  being  the  facts,  were  there  no  other  questions  presented, 
it  would  seem  to  be  dependent  upon  the  dates  of  entry, — 
priority ;  but  there  are  some  legal  questions  presented  that 
require  consideration.  I  will  first  briefly  examine  a  ques- 
tion, apparent  upon  and  presented  by  the  pleadings  of  the 
plaintiff,  not  presented  by  counsel.  In  the  complaint  he 
counts  upon  his  title  to  the  Tywarnhail  lode  by  location, 
occupation,  etc.,  from  February,  1886,  to  date  of  bringing 
suit;  the  defendants  answer  setting  up  the  same  kind  of 
title,  actual  possession  and  occupation  from  November,  1885, 
thus  antedating  the  plaintiff  some  months.  In  reply,  the 
plaintiff  alleges  abandonment  and  forfeiture  by  the  defend- 
ants, and  a  title  in  himself  after  such  forfeiture,  and  to  the 
same  property,  under  the  name  of  the  "  Moonlight  Lode," 
acquired  January  1,  1890. 

These  pleadings  are  inconsistent,  if  not  incompatible  and 
contradictory.  The  reply  would  seem  to  be  an  admission  of 
the  original  title  of  defendants  as  alleged  in  the  answer,  and 
at  the  same  time  contradictory  of  the  complaint,  which  alleges 
continual  possession  of  the  property  and  occupation  by  him- 
self at  the  time  the  alleged  forfeiture  of  defendants  occurred. 
I  am  not  aware  that  rules  of  common  law  pleading  are  so 
changed  by  the  code  as  to  make  them  inapplicable  in  pro- 
ceedings of  this  kind.  In  1  Chit.  PI.  674,  it  is  said :  "  It  is 
also  a  settled  rule  that  the  replication  must  not  depart  from 
the  allegations  in  the  declaration  in  any  material  matter.  *  »  * 
A  departure  in  pleading  is  said  to  be  when  a  party  quits 
or  departs  from  the  case  or  defense  which  he  has  first  made 
and  has  recourse  to  another.  It  occurs  when  the  replication 
or  rejoinder,  etc.,  contains  matter  not  pursuant  to  the  decla- 
ration or  plea,  etc.,  and  which  does  not  support  and  fortify  it." 
Authorities  in  support  of  the  proposition  are  almost  innumer- 
able.    Counsel  for  defendant  upon  the  trial  took  no  notice 


1893.]  Moylb  V.  BULLEtfE.  313 

of  the  irregularity,  and  no  question  in  regard  to  it  is  presented 
in  this  court,  but  as  the  case  will  go  back  for  retrial,  we  call 
attention  to  it,  so  that  the  pleadings  may  be  reformed  before 
a  subsequent  trial. 

The  first  contention  of  appellant  is  that  the  court  erred  in 
refusing  to  allow  the  plaintiff  to  prove  that  the  discovery  of 
the  Lady  B.  was  within  the  patented  limits  of  the  town  of 
Black  Hawk.  All  the  evidence  shows  that  the  existence  of 
a  mineral  bearing  vein  at  the  place  the  discoveries  were  made 
was  known  long  previous  to  the  application  for  or  receipt  of 
the  title  by  the  town.  That,  under  the  statute,  was  sufficient. 
The  town  took  no  title. 

The  second  contention  is  that  the  court  erred  in  refusing 
to  admit  evidence  that  the  discovery  of  the  Lady  B.  was  with- 
in the  limits  of  the  Thanksgiving  lode,  patented  in  1879.  It 
appears  from  the  record  the  discovery  shafts  of  both  claim- 
ants were  identical,  or  nearly  so.  The  evidence  should  have 
been  admitted,  and  the  jury  instructed  that  if  they  so  found 
the  fact,  in  regard  to  both,  that  neither  could  recover.  Title 
can  only  be  acquired  by  discovery  aud  occupation  on  the 
unoccupied  lands  of  the  government.  No  title  by  discovery 
can  be  had  by  an  entry  within  the  surface  lines  of  patented 
lands,  and  if  the  evidence  established  the  fact  of  the  patent 
of  the  Thanksgiving  lode  in  1879,  both  alleged  titles  having 
originated  after  that  date,  if  the  respective  alleged  discov- 
eries were  within  the  patented  limits,  neither  could  take  title. 
The  statute  provides,  in  this  class  of  cases,  that  the  jury  may 
find  for  either  or  neither  claimant.  The  evidence  should 
jiave  been  admitted,  and,  if  warranted  by  the  evidence,  such 
instruction  should  have  been  given. 

It  is  next  contended  that  the  court  erred  in  refusing  to 
give  the  following  instruction  asked  by  the  plaintiff : 

"  The  court  instructs  the  jury  that  the  original  location 
certificate  of  the  Lady  B.  lode  having  been  excluded  from 
evidence,  they  must  rely  upon  the  amended  location  certifi- 
cate filed  February  18, 1888,  and  if  you  believe  that  before 
that  time  the  plaintiff  had  made  a  valid  location  of  the 


314  Moyle  v.  Bullene.  [Jan.  T., 

Tywarnhail  lode  mining  claim,  and  has  since  maintained  it 
as  a  good  mining  claim,  then  he  is  entitled  to  a  verdict  for 
the  ground  in  controversy ; " — and  in  giving  the  following 
at  the  request  of  the  defendant : 

**  The  court  instructs  the  jury  that  if  you  believe  from  the 
evidence  that  defendants  or  their  grantors  marked  the  loca- 
tion of  the  Lady  B.  lode  in  September,  1885,  and  complied 
with  the  law  concerning  the  location  of  mining  claims,  as 
explained  in  these  instructions,  but  did  not  tile  an  original 
location  certificate  or  described  the  ground  with  reasonable 
certainty,  still  if  you  believe  from  the  evidence  that  defend- 
ants marked  said  ground,  or  staked  and  kept  possession  of 
the  same,  and  in  January,  1888,  filed  an  amended  location 
certificate  correctly  describing  the  same  ground  as  originally 
staked,  then  said  amended  location  certificate  cuts  out  the 
plaintiff  as  an  intervening  claimant,  and  such  intervenor, 
the  plaintiff,  should  be  regarded  as  a  trespasser,  who  could 
not  initiate  any  rights  in  or  to  the  ground  staked  by  defend- 
ants." 

The  record  contains  no  copy  of  the  original  certificate 
which  was  excluded,  and  without  it  we  find  it  impossible  to 
determine  in  regard  to  the  instruction  refused  and  the  one 
given.  If  it  was  so  defective  as  to  absolutely  fail  to  comply 
with  the  statutory  requirements  and  define  the  claim,  it  was 
void,  and  the  second  certificate  was  not  amendatory,  so  as 
to  date  back  to  the  date  of  the  first,  and  there  was  no  loca- 
tion of  the  claim  until  1888  by  the  appellees,  and  appellant 
having  entered  and  located  the  property  in  1886,  and  there 
was  no  forfeiture  or  abandonment,  appellees  could  acquire, 
no  right  to  the  property.  If,  on  the  other  hand,  the  certifi- 
cate was  not  void,  but  only  lacking  in  technical  detail,  and 
was  capable  of  amendment,  then  the  second  would  be  con- 
sidered amendatory,  and  would  relate  back  to  the  date  of 
the  first,  and  both  should  be  regarded  as  one,  and  both  put 
in  evidence.  Without  an  opportunity  for  inspection  of  the 
paper,  it  is  impossible  to  determine  whether  the  court  erred 
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in  holding  the  original  certificate  void  or  in  giving  or  refus- 
ing the  instructions. 

The  judgment  must  be  reversed  and  cause  remanded  for 
a  new  trial.  If  one  be  had,  and  the  case  should  again  come 
to  this  court,  we  sincerely  hope  the  record  and  the  abstract 
will  present  it  in  such  shape  as  to  relieve  us  of  the  great 
embarrassment  we  experience  in  the  present  instance. 

«  Reversed. 


Mentzer  et  al.  v.  Ellison  et  al. 

1.  Attachment— Jurisdiction. 

In  attachment  oases  the  court  acquires  jurisdiction  of  the  person  of  the 
defendant  by  virtue  of  service  of  its  process  upon  him  or  of  his 
appearance,  and  of  the  property  by  virtue  of  the  attachment. 

2.  Same — Affidavit. 

Jurisdiction  in  attachment  proceedings  depends  upon  the  affidavit,  and, 
if  none  is  filed,  the  writ  and  all  proceedings  under  it  are  void. 

3.  Same. 

It  is  indispensable  that  the  affidavit  for  attachment  contain  an  allega- 
tion of  indebtedness  from  the  defendant,  and  also  of  one  of  the 
grounds  upon  which  the  statute  authorizes  an  attachment.  If 
either  allegation  is  absent  from  the  affidavit,  there  is  no  power  to 
issue  the  writ. 

4.  Amendments. 

Amendments  under  section  117  of  the  code  must  be  confined  to  cases 
in  which  the  insufficiency  is  not  jurisdictional. 

6.  Same. 

M.  commenced  an  action,  and,  to  obtain  an  attachment,  filed  an  affidavit 
which  was  defective  in  that  it  did  not  attempt  to  state  any  statutory 
ground  therefor,  and  the  writ  was  issued  and  levied.  Afterwards, 
E.  and  others  commenced  an  action  against  the  same  defendant, 
and  caused  a  writ  of  attachment  to  be  regularly  issued  and  levied 
upon  the  same  property.  Held,  that  as  between  M.  and  E.  the  lat- 
ter was  entitled  to  have  the  property  subjected  to  the  payment  of 
his  demand  unincumbered  by  the  claim  of  M. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Norun  &  McDtjtfie,  for  appellants. 
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Mr.  Charles  M.  Campbell,  for  appellees. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

On  the  3d  day  of  January,  1893,  O.  F.  Mentzer  brought 
suit  in  the  district  court  of  Arapahoe  county,  against  L.  Fil- 
berg,  to  recover  an  alleged  indebtedness  of  $609,  and  caused 
a  writ  of  attachment  to  be  issued  and  levied  upon  the  prop- 
erty and  effects  of  the  attachment  defendant.  On  the  same 
day  the  appellees,  Ellison  &  Sons,  commenced  their  action 
against  L.  Filberg,  and  sued  out  and  levied  an  attachment 
upon  the  same  property.  The  levy  of  the  appellees  was 
subsequent  to  that  of  Mentzer.  The  affidavit  upon  which 
the  writ  in  Mentzer's  case  issued  was  as  follows : 


44  State  op  Colorado,     j  In  the  District  Court  of 

44  County  of  Arapahoe,  \  "*         Arapahoe  County. 

44  O.  F.  Mentzer,  > 

44  Plaintiff. 


44  vs. 
44  L.  Filberg, 

44  Defendant. 


AFFIDAVIT  IN  ATTACHMENT. 


44  O.  F.  Mentzer  of  said  county,  being  duly  sworn,  doth 
depose  and  say  that  L.  Filberg  against  whom  the  said  O.  F. 
Meutzer  is  about  to  sue  out  an  attachment,  is  indebted  to 
him  in  the  sum  of  six  hundred  and  nine  dollars,  and  that  the 
said  demand  is  due  and  wholly  unpaid. 

44  O.  F.  Mentzer. 

44Sworn  and  subscribed  to  before  me  this  third  day  of 
January,  A.  D.  1893. 

44  Matt  Adams,  Clerk. 

44  By  G.  S.  Richards,  Deputy." 

On  the  5th  day  of  January,  L.  Filberg  filed  a  verified 
answer  to  the  complaint  of  Mentzer,  admitting  the  indebted- 
ness to  him  as  stated,  and  authorizing  judgment  to  be  entered 
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against  her  for  the  amount  with  interest.  The  court,  on  the 
following  day,  on  motion  of  Mentzer,  sustained  the  attach- 
ment, and  entered  judgment  according  to  the  defendants' 
answer.  Special  execution  was  thereupon  issued  to  the 
sheriff  of  Arapahoe  county,  by  virtue  of  which  he  advertised 
the  property  taken  to  be  sold  on  the  81st  day  of  January, 
1893.  This  proceeding  was  instituted  by  the  appellees,  as 
plaintiffs,  to  set  aside  the  judgment  sustaining  Mentzer's 
attachment,  in  so  far  as  its  effect  was  to  give  priority  to  that 
attachment  over  the  attachment  of  the  plaintiffs,  and  to  en- 
join the  sale  by  the  sheriff. 

The  complaint  sets  forth  the  affidavit  upon  which  the 
attachment  was  issued,  averring  that  by  reason  of  its  insuffi- 
ciency the  attachment  was  void,  alleging  also  that  the  pre- 
tended indebtedness  was  fictitious,  that  the  note  purporting 
to  evidence  it  was  not  signed  by  L.  Filberg,  aud  that  the 
suit  was  commenced,  the  attachment  issued,  and  the  judg- 
ment entered  in  pursuance  of  a  fraudulent  conspiracy  among 
these  defendants.  From  the  admitted  facts  it  appears  that 
the  defendant,  Adolph  F.  Filberg,  who  signed  the  name  of 
L.  Filberg  to  the  note,  had  ample  authority  to  do  so ;  there 
was  no  proof  or  admission  of  fraud ;  and  the  court  very 
properly  found  these  issues  against  the  plaintiffs.  But  the 
court  further  found  that  the  affidavit  was  insufficient  to 
authorize  the  issuance  of  the  writ,  and  adjudged  the  attach- 
ment void  as  against  the  plaintiffs,  awarding  precedence  to 
the  plaintiffs9  attachment.  From  this  judgment  the  defend- 
ants appealed. 

The  sole  question  for  determination  is  whether,  as  be- 
tween these  plaintiffs  and  these  defendants,  there  was  such 
an  attachment  of  the  property  of  L.  Filberg  at  the  suit  of 
Mentzer  as  to  give  him  the  right  to  prior  satisfaction  of  his 
claim  out  of  the  attached  property.  The  attachment  defend- 
ant, by  waiving  all  objection  to  the  proceeding  and  consent- 
ing to  judgment,  could  not  afterwards,  herself,  attack  the 
affidavit  for  insufficiency,  and  as  against  her  the  attachment 
would  hold  the  property;  but  did  her  waiver  of  her  own 
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rights  render  the  proceeding  valid  as  against  other  attach- 
ing creditors  ? 

The  following  are  sections  92  and  117  of  the  code : 

"Sec.  92.  No  writ  of  attachment  shall  issue  unless  the 
plaintiff,  his  agent  or  attorney,  or  some  credible  person  for 
him,  shall  file  in  the  office  of  the  clerk  of  the  court  in  which 
the  action  is  brought,  an  affidavit  setting  forth  that  the  de- 
fendant is  indebted  to  such  plaintiff,  stating  the  nature  and 
amount  of  such  indebtedness  as  near  as  may  be,  and  alleging 
any  one  or  more  of  the  following  causes  for  attachment,  viz. : " 
Here  follow  the  grounds  of  attachment. 

"  Sec.  117.  No  writ  of  attachment  shall  be  quashed  nor 
any  garnishee  discharged,  nor  any  undertaking  given  by  any 
person  or  persons  under  proceedings  by  attachment  be  ren- 
dered invalid,  nor  any  rule  entered  against  a  sheriff,  dis- 
charged on  account  of  any  informality  or  insufficiency  of  the 
original  affidavit,  or  of  the  original  undertaking  given  for 
the  attachment,  if  the  plaintiff  or  the  plaintiffs,  or  some  credi- 
ble person,  or  his  or  their  agent,  or  attorney  for  him  or  them, 
shall  file  a  sufficient  affidavit  in  the  cause  ;  or  if  the  plaintiff 
or  plaintiffs  or  some  credible  person,  or  his  or  their  agent  or 
attorney  for  him  or  them,  shall  make  with  such  security  as 
is  required  by  this  act,  an  undertaking  to  be  approved  by 
the  court  in  which  said  suit  may  be  pending,  and  when  a 
writ  of  attachment  shall  be  held  to  be  defective,  the  same 
shall  be  allowed  by  the  court,  t6  be  amended  in  such  time 
and  manner  as  it  may  direct,  and  thenceforth  the  suit  shall 
proceed  as  if  such  defective  proceedings  had  been  originally 
sufficient."  *  *  * 

The  question  before  us  involves  the  consideration  of  the 
purpose  of  the  affidavit,  the  conditions  under  which  it  may 
be  amended,  and  the  right  of  subsequent  attaching  creditors 
to  question  its  validity.  If,  when  property  is  attached,  there 
is  no  service  of  summ6ns  upon  the  defendant  and  no  appear- 
ance by  him  to  the  action,  the  proceeding  is  purely  in  rem. 
The  jurisdiction  of  the  court  is  confined  to  the  property  at- 
tached, and,  if  the  attachment  fails,  there  is  nothing  for  the 
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court  to  adjudicate.  It  can  render  no  judgment  of  any  kind. 
If  the  defendant  is  served  with  summons,  or  appears  to  the 
action,  the  proceeding  is  both  in  personam  and  in  rem.  The 
court  has  jurisdiction  of  the  person  by  virtue  of  service  of 
its  process,  or  of  appearance ;  and  of  the  property  by  virtue 
of  the  attachment.  But  the  court  acquires  no  jurisdiction 
of  the  property  merely  by  virtue  of  its  jurisdiction  of  the 
person.     Waples  on  Attachment,  107,  332. 

An  affidavit  is  an  essential  prerequisite  to  the  issuance  of 
a  writ  of  attachment.  The  statute  is  prohibitory  in  its  terms. 
It  provides  that  no  writ  shall  issue  except  upon  affidavit 
filed.  The  jurisdiction  of  the  court  in  attachment  proceed- 
ings depends  upon  the  affidavit,  and  if  none  is  filed  the 
attachment  writ  and  all  proceedings  under  it  are  void.  Har- 
gadine  v.  Van  Horn,  72  Mo.  370  ;  Wright  v.  Smith,  66  Ala. 
545 ;  JEads  v.  Pitkin,  3  Iowa,  77 ;  Manley  v.  Headley,  10 
Kan.  88;  Waples  on  Attachment,  76. 

But  the  affidavit  may,  in  essential  particulars,  fall  so  far 
short  of  the  statutory  requirements  that  it  cannot  be  regarded 
as  an  affidavit  for  attachment.  Two  statements  of  fact  are 
required  in  the  affidavit,  and  each  is  indispensable :  It  must 
allege  an  indebtedness  from  the  defendant  to  the  plaintiff ; 
it  must  also  aver  the  existence  of  one  of  the  grounds  upon 
which  the  statute  authorizes  an  attachment.  A  mere  indebt- 
edness gives  no  right  to  an  attachment ;  nor  does  the  fact 
alone  that  the  defendant  has  placed  himself  in  some  position 
which,  by  the  terms  of  the  statute,  would  authorize  his  credit- 
ors to  proceed  against  him  by  attachment.  A  man  to  whom 
he  owes  nothing  cannot  attach,  and  neither  can  a  man  to 
whom  he  is  indebted  when  there  is  no  statutory  cause  for 
attachment.  The  affidavit  must  combine  the  allegation  of 
indebtedness  with  the  allegation  of  cause.  If  either  is  en- 
tirely absent,  there  is  no  more  power  to  issue  the  writ  than 
if  there  were  no  affidavit  at  all.  Nap  ton,  J.,  in  Bray  v.  Mo- 
Clury,  55  Mo.  135 ;  Dickenson  v.  Cowley,  15  Kan.  269 ;  Up- 
dyke  v.  Wheeler,  37  Mo.  App.  680 ;  Miller  v.  Brinkerhoff, 
4  Denio,  118 ;  Waples  on  Attachment,  104. 
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Section  117  makes  very  liberal  provision  for  amendments 
of  informal  or  insufficient  affidavits ;  and  the  contention  is 
that  this  affidavit  might  have  been  amended  if  it  had  been 
objected  to  by  the  attachment  defendant,  but  that,  she  hav- 
ing failed  to  make  the  objection,  the  defect  cannot  be  taken 
advantage  of  by  these  plaintiffs.  Conceding  that  where  the 
defect  is  a  mere  irregularity  the  attachment  cannot  be  ques- 
tioned by  other  creditors,  or  by  persons  who  have  become 
interested  in  the  property  after  the  attachment,  an  inquiry 
whether  the  defect  in  this  affidavit  is  a  mere  irregularity,  or 
whether  the  affidavit  is  a  sufficient  compliance  with  the  law 
to  be  amendable,  becomes  pertinent.  This  section  provides 
that  no  writ  of  attachment  shall  be  quashed  on  account  of 
any  informality  or  insufficiency  of  the  original  affidavit,  if 
the  plaintiff  shall  file  a  sufficient  one.  The  "  original  affida- 
vit "  mentioned  is  the  affidavit  required  by  section  92.  In 
order  that  there  may  be  an  amendment,  there  must  be  an 
original  affidavit  to  amend,  and  that  affidavit  must  be,  in 
some  measure,  a  compliance  with  the  section  requiring  it. 
It  is  not  meant  that  an  affidavit  of  any  nature,  or  containing 
any  sort  of  statement,  may,  by  amendment,  be  converted 
into  a  sufficient  affidavit  for  attachment.  On  its  face  it 
must  6how  at  least  an  attempt  to  set  forth  the  facts  upon 
which  an  attachment  is  authorized.  It  is  not  to  be  supposed 
that  the  legislature  intended  by  section  117  to  override  sec- 
tion 92,  or  impart  validity  to  something  which  by  the  terms 
of  the  latter  section  is  a  nullity.  The  two  sections  must  be 
construed  together,  and  in  harmony  with  each  other,  as  parts 
of  the  same  act;  and  we  find  nothing  in  the  language  of 
either  which  offers  any  serious  impediment  to  so  construing 
them.  There  must,  before  the  writ  can  issue,  be  an  affida- 
vit filed,  and  it  must  set  forth  an  indebtedness,  so  as  to  bring 
the  plaintiff  within  the  class  of  persons  in  whose  favor  an 
attachment  is  allowed.  It  must  also  allege  the  existence  of 
some  condition  which  the  statute  makes  a  ground  of  attach- 
ment, in  order  to  show  the  right  of  the  plaintiff  to  resort  to 
this  remedy  for  the  collection  of  his  debt.     These  statements 
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may  be  imperfect.  They  may  not  be  sufficiently  full,  or 
they  may  be  ambiguous  or  obscure.  Nevertheless,  if  the 
affidavit  contains  them,  it  is  sufficient  to  invest  the  court 
with  jurisdiction,  and  set  its  machinery  in  motiou.  Now 
section  117  supposes  that  the  court  has  acquired  jurisdiction 
of  the  attachment  proceeding.  It  supposes  the  original  filing 
of  an  affidavit,  which,  although  defective,  contains  enough 
to  authorize  the  writ.  A  court  has  no  power  to  make  any 
order  in  a  matter  of  which  it  has  no  jurisdiction ;  and  hence 
its  authority  to  allow  the  amendment  of  an  affidavit,  or  the 
replacing  of  an  insufficient  affidavit  with  a  sufficient  one, 
must  be  confined  to  cases  in  which  the  insufficiency  is  not 
jurisdictional.  A  want  of  completeness  of  statement,  or  a 
failure  to  aver  directly  that  which  may  nevertheless  be 
gathered  from  the  entire  affidavit,  may  be  cured  by  amend- 
ment. Such  defects  pertain  to  form  rather  than  substance, 
and  render  the  proceeding  voidable,  but  not  void.  But  the 
entire  want  of  an  essential  jurisdictional  fact  cannot  be  sup- 
plied ;  and  liberal  as  the  statute  is,  it  was  not  intended  to 
permit  a  party  under  cover  of  an  amendment  to  interpose 
an  affidavit  where  originally  there  was  either  none  at  all,  or 
one  so  lacking  in  the  statutory  requirements  as  to  be  equiv- 
alent to  none  at  all.  See  Oreenvault  v.  Bank,  2  Doug.  498 ; 
Lillard  v.  Carter,  7  Heisk.  604 ;  Hall  v.  Brazelton,  40  Ala. 
406 ;  Whitney  v.  Brunette,  15  Wis.  61 ;  Booth  v.  Bee$,  26 
111.  46. 

The  affidavit  in  this  case  sets  forth  no  cause  whatever  for 
attachment.  As  a  statement  of  indebtedness,  it  is  defective 
in  failing  to  give  the  nature  of  the  indebtedness ;  but  if  the 
statement  of  indebtedness  had  been  coupled  with  a  ground 
of  attachment,  so  as  to  be  an  affidavit  for  attachment,  this 
defect  might  have  been  remedied  by  amendment.  But 
there  being  no  cause  for  attachment  alleged,  the  want  could 
not  be  supplied  by  amendment ;  there  was  no  authority  to 
issue  the  writ,  and  no  lien  was  obtained  upon  the  goods  by 
its  service.  It  is  true  that  the  attachment  defendant,  by 
consenting  to  the  attachment,  and  confessing  judgment,  has 
Vol.  VII— 21 
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precluded  herself  from  making  the  objection ;  but  while  the 
attachment  would  not  now  be  set  aside  upon  her  motion,  it  is 
void  as  to  these  plaintiffs.  The  validity  of  their  attachment 
is  not  disputed,  Mentzer's  attachment  gave  him  no  lien  as 
against  them,  and  they  are  entitled  to  have  the  property 
subjected  to  the  payment  of  their  debt  unincumbered  by  his 
claim.  Bell  v.  Halts  Exec's,  2  Duv.  288 ;  Whitney  v.  Bru- 
nette, supra ;  Dickenson  v.  Cowley,  supra. 

We  have  been  referred  to  some  cases,  decided  by  the 
supreme  court  of  California,  in  which  it  was  held  that  pro- 
ceedings in  attachment  could  not  be  collaterally  questioned 
where  by  proper  amendment,  while  in  progress,  they  might 
have  been  made  regular.  We  have  examined  these  cases 
and  find  no  disharmony  between  them  and  the  general  cur- 
rent of  authority.  We  find  in  them  the  same  distinction  as 
elsewhere  between  proceedings  which  are  voidable  merely, 
and*  those  which  are  absolutely  void.  The  former  cannot  be 
avoided  collaterally ;  a  subsequent  attachment  creditor  can- 
not avail  himself  of  their  irregularity  ;  but  the  general  doc- 
trine that  void  proceedings  can  be  assailed  at  any  time,  and 
at  the  suit  of  any  person  interested,  is  not  questioned.  In 
Dixey  v.  Pollock,  8  Cal.  570,  the  lien  of  an  attaching  cred- 
itor was  adjudged  of  no  effect  as  against  that  of  one  who 
attached  subsequently,  on  the  ground  that  the  first  attach- 
ment was  invalid  for  jurisdictional  reasons.  See,  also,  Mudge 
v.  Steinhart,  78  Cal.  34. 

It  is  further  contended  that  the  remedy  of  the  plaintiffs 
is  not  in  equity.  Counsel  have  not  advised  us  of  any  legal 
remedy  at  the  plaintiffs'  command,  and  none  occurs  to  us. 
The  attachment  defendant  hastened  to  confess  judgment 
long  before  she  was  required  to  appear,  leaving  the  plaintiffs 
no  time  to  intervene  iu  that  action,  even  supposing  that 
intervention  by  them  would  have  been  proper.  We  think 
the  facts  bring  the  case  within  the  jurisdiction  of  a  court  of 
equity,  and  that  the  plaintiffs  have  not  mistaken  their  remedy. 

In  conclusion,  counsel  say  that  the  plaintiffs'  injunction 
operated  as  a  release  of  errors  in  the  attachment  proceedings. 
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The  rule  sought  to  be  invoked  is  statutory.  Section  146  of 
the  code  provides  that  no  injunction  shall  be  granted  to  stay 
any  judgment  at  law  for  a  greater  sum  than  the  complainant 
shall  show  himself  not  equitably  bound  to  pay ;  and  that 
such  injunction,  when  granted,  shall  operate  as  a  release  of 
all  errors  in  the  proceedings  at  law  that  are  prayed  to  be 
enjoined.  This  section  contemplates  only  an  injunction  in 
favor  of  a  party  who  is  liable  for  the  payment  of  the  judgment, 
and  is  therefore  inapplicable  to  these  plaintiffs.  Furthermore, 
the  errors  released  by  an  injunction  are  those  only  which 
might  be  corrected  on  appeal  or  writ  of  error.  The  statute 
was  not  intended  to  apply  to  a  proceeding  which  is  absolutely 
void.  A  final  answer  to  the  objection  is  that  this  is  not  a 
suit  to  stay  a  judgment.  It  seeks  to  restrain  the  sale  of  cer- 
tain articles  of  property,  but  does  not  in  any  manner  propose 
to  interfere  with  the  judgment,  or  its  collection  by  general 
execution.  See  R.  R.  Co.  v.  Todd,  40  111.  89 
The  judgment  will  be  affirmed. 

Affirmed. 

Bissell,  J.,  concurs. 

Reed,  P.  J.,  dissenting. 

I  regret  that  I  am  compelled  to  dissent  from  the  majority 
opinion  in  this  case.  A  proper  regard  for  the  views  of  my 
learned  associates  requires  me  to  state  the  grounds  of  such 
dissent 

I.  I  cannot  adopt  the  construction  of  the  statute  as  con- 
strued by  my  learned  associates,  nor  the  reasoning  by  which 
the  conclusion  is  reached  that  the  affidavit  for  the  attachment 
was  a  nullity  and  the  affidavit  void.  He  says :  "  There  must, 
before  the  writ  can  issue,  be  an  affidavit  filed,  and  it  must 
set  forth  an  indebtedness,  so  as  to  bring  the  plaintiff  within 
the  class  of  persons  in  whose  favor  an  attachment  is  allowed." 
It  is  not  contended  that  the  affidavit  was  not  sufficiently  full 
in  this  respect.  Cursory  examination  will  show  that  it  was. 
He  continues:  "It  must  also  allege  the  existence  of  some 
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condition  which  the  statute  makes  a  ground  for  attachment, 
in  order  to  show  the  right  of  the  plaintiff  to  resort  to  this 
remedy  for  the  collection  of  his  debt."  This,  in  different 
language,  is  but  a  reiteration  of  the  requirements  specified 
in  section  92  of  the  statute.  If  the  requirements  of  that 
section  were  complied  with,  there  would  be  no  use  for  sec- 
tion 117.  He  continues:  "These  statements  may  be  imper- 
fect. They  may  not  be  sufficiently  full,  or  they  may  be  ambiguous 
or  obscure.  Nevertheless,  if  the  affidavit  contains  them,  it  is 
sufficient  to  invest  the  court  with  jurisdiction."  Certainly,  if 
the  allegations  in  the  affidavit  "  were  imperfect  and  not  suffi- 
ciently full,"  that  would  be  a  substantial  defect,  a  defect  in 
substance  which  it  is  admitted  could  be  amended;  but  how 
could  such  amendment  be  made,  if,  as  reasoned  by  the  learned 
judge,  by  want  of  such  statu  to  ry  substance  the  court  could 
acquire  no  jurisdiction?  "Or  they  may  be  ambiguous  or 
obscure,"  and  an  amendment  will  be  allowed.  The  latter 
clause  must  be  separated  from  the  former,  which  was  a  de- 
fect in  substance,  while  the  latter  is  only  of  form,  which 
would  be  amendable  without  section  117.  If  the  affidavit 
can  be  amended  in  both  form  and  substance,  that  is  all  that 
I  claim.  I  take  it  that  section  117  means  what  it  says :  "No 
writ  of  attachment  shall  be  quashed  on  account  of  any  in- 
formality or  insufficiency  of  the  original  affidavit,"  etc. ;  pro- 
viding for  both  formal  and  substantial  amendments.  An 
insufficiency  must,  unquestionably,  be  some  lack  of  a  substan- 
tial statutory  requirement.  Yet  it  is  urged  that  any  such 
lack  voids  the  writ  and  the  court  had  no  jurisdiction.  The 
reasoning  and  conclusion  reached  in  the  opinion,  as  I  view 
them,  abrogate  section  117,  and  leave  the  plaintiff  to  strict 
compliance  with  section  92,  or  the  quashing  of  his  writ  for 
want  of  jurisdiction. 

I  have  carefully  examined  the  learned  opinion  to  ascertain 
from  it  what,  in  the  opinion  of  my  associates,  the  affidavit 
lacked,  but  failed  to  find  it.  The  affidavit  states  the  indebt- 
edness, the  amount,  that  it  is  overdue  and  unpaid.  The  stat- 
ute at  that  time  made  an  overdue  promissory  note  ground 
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for  attachment,  the  only  allegation  lacking  was  that  it  was 
evidenced  by  a  promissory  note,  and  being  the  fact  it  was  in 
no  respect  jurisdictional  and  might  have  been  added  at  any 
time  on  motion,  they,  certainly,  could  be  covered  by  the  word 
"  insufficiency  "  in  the  statute.  Hence,  I  conclude,  that  the 
proceeding  was  not  void,  but  at  most  voidable,  on  motion  of 
the  defendants. 

II.  It  is  said  in  the  opinion  that  the  sole  question  for  de- 
termination was  the  validity  and  consequent  priority  of  the 
Mentzer  attachment.  As  the  controversy  in  this  case  is 
entirely  in  regard  to  the  goods  attached,  and  the  record  dis- 
closed the  fact  that,  by  personal  service  of  summons,  the 
proceeding  was  in  personam  as  well  as  in  rem,  and  the  attach- 
ment only  auxiliary,  this  not  being  an  attachment  against  a 
nonresident,  I  fail  to  see  the  relevancy  and  importance  of 
the  discussion  in  regard  to  proceedings  in  rem  and  in  per- 
sonam.  It  is  said :  "  The  jurisdiction  of  the  court  in  attach- 
ment proceedings  depends  upon  the  affidavit,  and  if  none  is 
filed  the  attachment  writ  and  all  proceedings  under  it  are 
void;"  and  several  authorities  from  other  states  are  cited  in 
support  of  the  proposition.  The  fact  is  shown  by  the  record 
that  by  personal  service  of  writ  of  attachment  and  summons, 
the  proceeding  was  both  in  rem  and  in  personam,  and  the 
attachment,  as  in  all  cases  of  that  character,  was  only  auxil- 
iary. I  can  find  nothing  in  the  cases  cited  making  them 
applicable  to  the  question  in  controversy. 

As  proceeding  by  attachment  is  purely  statutory,  it  would 
have  been  far  more  satisfactory  had  some  authority  been 
found  construing  our  statute  or  a  similar  one,  and  holding 
the  affidavit  in  this  case  void  and  equivalent  to  none  at  all, 
but  none  such  are  presented.  It  is  said  »'  the  affidavit  must 
combine  the  allegation  of  indebtedness  with  the  allegation 
of  cause,"  and  several  authorities  are  cited  in  support  Test 
the  affidavit  by  this,  we  find  the  indebtedness  stated  definitely, 
and  the  cause,  "  overdue  and  unpaid,'9  which  was  sufficient 
under  the  statute.  Here  are  both  debt  and  cause  stated. 
That  the  indebtedness  was  evidenced  by  a  promissory  note 
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was  not  stated.  In  the  entire  discussion  I  can  find  no  author- 
ity cited  or  referred  to  sustaining  the  position  of  the  court, 
while  section  117  explicitly  declares  that  no  writ  shall  be 
quashed  "  on  account  of  any  informality  or  insufficiency  of  the 
original  affidavit." 

III.  Proceeding,  the  opinion  say*:  "  We  have  been  referred 
to  some  cases,  decided  by  the  supreme  court  of  California,  in 
which  it  was  held  that  proceedings  in  attachment  could  not 
be  collaterally  questioned  where  by  proper  amendment,  while 
in  progress,  they  might  have  been  made  regular.  We  have 
examined  these  cases  and  find  no  disharmony  between  them 
and  the  general  current  of  authority.  We  find  in  them  the 
same  distinction  as  elsewhere  between  proceedings  which  are 
voidable  merely,  and  those  which  are  absolutely  void,"  etc. 
It  will  be  seen  that  the  whole  decision  is  based  upon  the 
assumption  that  the  proceeding  was  absolutely  void.  Our 
statute  was  bodily  imported  from  California.  Its  construc- 
tion by  the  courts  of  that  state  are  authoritative,  if  not  con- 
clusive. I  fear,  from  the  hasty  generalization  above  given, 
that  the  examination  of  those  decisions  was  too  cursory,  and 
that  they  cannot  be  so  easily  disposed  of.  It  appears  to  be 
the  well  settled  law  of  that  state  that  the  sufficiency  of  the 
affidavit  and  the  regularity  of  the  attachment  proceedings 
cannot  be  questioned  and  raised  collaterally  by  one  not  a 
party  to  the  proceeding. 

Porter  v.  Pico^  55  Cal.  165,  the  court  held :  "  This  lien 
was  not  affected  by  any  irregularities  in  the  attachment  itself, 
nor  was  it  destroyed  by  the  judgment  rendered  in  the  attach- 
ment suit.  Any  irregularities  in  obtaining  it  were  waived 
by  the  defendant  to  the  suit  when  he  appeared  and  answered, 
without  taking  advantage  of  them  by  motion  or  otherwise,  in 
the  course  of  the  proceedings.  The  process  is  merely  auxil- 
iary, and  the  judgment  in  the  action  cures  all  irregulari- 
ties." 

In  Scrivener  v.  Diete,  68  Cal.  1,  an  almost  identical  ques- 
tion in  regard  to  the  irregularity  of  the  affidavit  was  presented. 
The  court  said :  "  Notwithstanding  the  infirmity,  the  attach* 
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ment  was  not  void.  It  was  only  voidable  at  the  instance  of 
the  attachment  defendant,  and  could  not  be  assailed  collat- 
erally by  a  stranger."  And  see,  also,  Moresi  v.  Swift,  15  Nev. 
215,  where  the  same  statute  was  construed. 

In  the  opinion,  Dixey  v.  Pollock,  8  Cal.  570,  and  Mudge  v. 
Stienhart,  78  Cal.  34,  are  cited ;  and,  in  regard  to  the  first, 
it  is  said  that  the  lien  of  the  first  attaching  creditor  was  ad- 
judged of  no  effect  as  against  that  of  a  subsequent  attaching 
creditor,  on  the  ground  that  the  first  attachment  was  invalid 
for  jurisdictional  reasons.  The  citation  and  statement  are 
liable  to  mislead,  unless  the  case  is  examined.  The  learned 
judge  who  wrote  the  opinion  seems  mistaken.  There  were 
three  attachments  against  the  same  defendant,  in  all  of  which 
plaintiffs  had  recovered  judgment, — first,  Adams  v.  Pollock; 
second,  Pollock  v.  Pollock  ;  third,  Dixey  v.  Pollock.  In  the 
first  there  was  an  irregularity  in  the  papei-s.  In  the  lower 
court  it  was  held  fatal,  and  judgment  awarded  to  Pollock, 
plaintiff.  Dixey,  the  third,  appealed,  and  the  supreme  court 
held  that  the  irregularity  in  the  first  papers  (Adams  Case} 
was  not  fatal,  reversed  the  judgment  in  favor  of  Pollock,  the 
second,  and  gave  it  to  Adams,  the  first  attaching  creditor, 
using  the  following  significant  language :  *'  When  the  con- 
test is  between  creditors,  all  the  equities  are  in  favor  of  the 
most  diligent.  The  subsequent  execution  or  attachment  cred- 
itor can  claim  no  equitable  relief.  *  *  *  And  it  is  well  settled 
that  a  stranger  cannot  interfere  upon  the  ground  of  irregular- 
ity."  A  case  more  fatal  to,  and  at  variance  with,  the  con- 
clusions reached,  can  hardly  be  found. 

An  examination  of  the  case  of  Mudge  v.  Stienhart,  78  Cal. 
34,  cited,  will  show  nothing  in  line  or  in  common  with  the 
questions  here  presented.  The  defendant  was  nonresident ; 
the  proceeding  purely  in  rem;  was  in  an  action  of  tort.  The 
court  held :  First,  that  attachment  was  purely  statutory,  and 
could  have  no  force  except  in  the  cases  provided  by  the  stat- 
ute ;  second,  "  the  existence  of  a  contract,  express  or  implied, 
is  an  essential  basis,  without  which  no  writ  of  attachment 
can  properly  issue,  and  as  in  this  case  the  action  was  founded 
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not  upon  contract,  but  upon  the  fraud  and  wrongful  acts  of  the 
defendant)"  it  was  held  void.  Its  want  of  applicability  to 
the  questions  in  this  case  is  at  once  apparent.  In  support  of 
my  positions  here  taken,  I  will  also  respectfully  call  atten- 
tion to  Cooper  v.  Reynold*,  10  Wall.  (U.  S.)  319;  Pen- 
noyer  v.  Neff,  95  U.  S.  714;  Carothers  v.  Click,  1  Morr. 
(Iowa),  54 ;  Drum  v.  Crocker,  22  Ind.  324,  where  it  is  said  : 
"  Objections  to  the  regularity  of  attachment  proceedings  can- 
not be  first  raised  in  collateral  suits."  See,  also,  Drake  on 
Att.,  sec.  273;  McComb  v.  Reed,  28  Cal.  285;  Morgan  v. 
Avery,  7  Barb.  (N.  Y.)  657 ;  Newton  v.  The  Bank,  14  Ark. 
9 ;  Morse  v.  Smith,  47  N.  H.  477  ;  Sterling  v.  Levy,  1  Daly 
(N.  Y.),  95. 

It  is  said  in  the  opinion,  "  The  two  sections  [92  and  117] 
must  be  construed  together,  and  in  harmony  with  each  other, 
as  parts  of  the  same  act."  I  can  see  nothing  incompatible  in 
the  two  sections  that  needs  construction  or  requires  the  affi- 
davit to  be  held  void  in  order  to  harmonize  the  sectious. 
Section  92  is  a  general  statute,  and  sets  forth  what  the  affi- 
davit shall  contain  in  order  to  render  the  attachment  effect- 
ive against  the  chattels  of  the  defendant.  If  the  requirements 
are  not  complied  with,  defendant  may  move  to  quash.  Then 
the  special  statute,  section  117,  declares  that  the  proceedings 
shall  not  be  quashed  by  reason  of  irregularity  and  insuffi- 
ciency, if  plaintiff  shall  amend  and  reform  the  affidavit,  and 
the  authorities  are  conclusive  that  the  matter  is  confined 
entirely  to  the  parties.  If  the  defendant  overlooks  or  disre- 
gards the  defects,  he  waives  them,  and  can  legally  do  so,  as 
in  case  of  any  other  waiver,  and  the  judgment  cannot  be 
attacked  by  outsiders. 

IV.  There  was  a  fatal  defect  in  proof,  as  well  as  in  the 
complaint, — no  allegation  that  the  attachment  of  appellees 
was  valid,  that  it  was  ever  levied  upon  the  goods  in  contro- 
versy or  upon  an)rthing  else,  nor  is  there  any  such  fact  stipu- 
lated. The  record  shows  that  appellees  made  no  proof  nor 
offered  any  evidence  whatever  of  any  attachment  proceed- 
ings, nor  any  judgment.     The  whole  thing  rests  upon  the 
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allegation  "  *  *  *  and  caused  to  be  issued  a  writ  of  attach- 
ment, which  writ  of  attachment  was  directed  to  the  sheriff 
of  Arapahoe  county,  whereby  the  said  sheriff  was  to  attach 
the  rights,  credits,  monies  and  effects,  goods  and  chattels  of 
the  said  L.  Filberg  wherever  they  might  be  found."  Abso- 
lutely nothing,  either  in  complaint  or  evidence,  to  show  any 
levy  upon  or  legal  claim  to  the  goods  in  controversy.  How 
could  the  court  assume  that  the  attachment  proceedings 
were  regular,  and  that  the  judgment  was  regular,  and  decree, 
without  exhibits  or  evidence,  a  valid  judgment,  by  attach- 
ment of  appellees,  and  that  the  "subsequent  and  junior 
attachments  of  plaintiff  *  *  *  shall  have  precedence  over 
the  defendant  O.  F.  Mentzer's  attachment  and  proceedings 
thereunder?"  The  court  was  compelled  to  assume  that  ap- 
pellees' attachment  and  judgment  were  valid,  that  it  was 
levied  upon  the  goods  in  controversy,  and  that  there  was 
not  other  and  different  property  out  of  which  the  money 
could  be  made.  My  learned  associates  assume  the  same 
facts,  adopt  them,  and  affirm  the  decree.  I  cannot  so  do. 
The  complaint  was  fatally  defective,  and  conferred  no  juris- 
diction, and  there  was  absolutely  no  proof  on  which  the  de- 
cree could  be  based. 

V.  The  question  of  the  jurisdiction  of  the  court  of  equity 
to  declare  a  judgment  at  law  void,  and  substitute  and  give 
precedence  and  priority  to  another  supposed  judgment  al- 
leged to  exist,  has  not,  in  my  opinion,  received  that  careful 
attention  that  its  importance  requires.  It  briefly  says: 
"  Counsel  have  not  advised  us  of  any  legal  remedy  at  the 
plaintiffs'  command,  and  none  occurs  to  us.  The  attachment 
defendant  hastened  to  confess  judgment  long  before  she  was 
required  to  appear,  leaving  the  plaintiffs  no  time  to  intervene 
in  that  action,  even  supposing  that  intervention  by  them 
would  have  been  proper.  We  think  the  facts  bring  the  case 
within  the  jurisdiction  of  a  court  of  equity,  and  that  the 
plaintiffs  have  not  mistaken  their  remedy."  What  facts  are 
referred  to  as  bringing  the  case  within  the  jurisdiction  of  a 
court  of  equity?    Certainly  not  the  haste  of  the  defendant 
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in  recognizing  the  validity  of  the  attachment  and  confessing 
judgment  before  the  return  day.  Under  our  statutes,  and 
numerous  decisions,  defendant  could  legally  prefer  one  cred- 
itor and  exclude  others.  It  is  done  on  a  large  scale  every 
month, — the  entire  stock  and  business  transferred  to  a  cred- 
itor,— and  the  first  intimation  to  the  other  creditors  is  a 
change  of  sign  and  the  declaration  of  ownership.  Yet  it  can- 
not be  claimed,  unless  fraud  is  established,  that  such  disposi- 
tion of  the  entire  stock  confers  jurisdiction  on  a  court  of 
equity.  The  defendant  might,  in  the  first  instance,  have 
made  a  full  bill  of  sale  or  confessed  judgment,  and  a  court 
of  equity  would  have  been  powerless  to  review  or  declare 
the  transaction  void  in  the  absence  of  fraud, — much  less 
decree  the  priority  of  another  creditor. 

The  entry  of  a  judgment  at  law  and  the  issuing  of  an  exe- 
cution, and  the  declaring  it  void  and  substituting  another, 
were  in  the  same  court,  by  different  judges,  and  affords  a 
curious  commentary  on  the  administration  of  the  law ;  and 
the  fact,  as  stated  in  the  opinion,  that  appellees  had  no  legal 
remedy,  would  not  confer  jurisdiction  upon  a  court  of  equity. 
It  is  far  from  the  fact  that  a  court  of  equity  has  jurisdiction 
because  the  plaintiff  may  allege  that  he  has  no  remedy  at 
law.  There  are  numerous  cases  like  the  present,  where  par- 
ties have  no  rights  that  can  be  enforced  in  either  equity  or 
at  law. 

In  reviewing  actions  at  law,  the  court  of  chancery  is  con- 
fined in  veiy  narrow  limits.  The  law  is  clearly  andconciseiy 
stated  in  2  Story's  Eq.  Jur.,  sees.  1570  to  1575,  and  is  so  at 
variance  with  the  views  of  my  associates,  I  cannot  refrain 
from  quoting  from  section  1573:  "In  matters  where  the 
jurisdiction  of  the  courts  of  law  and  equity  is  entirely  con- 
current, the  adjudication  of  the  court  of  law  is  conclusive 
upon  courts  of  equity.  And  a  court  of  equity  will  not  inter- 
fere to  relieve  a  party  from  such  adjudication  except  upon 
the  ground  of  newly  discovered  matter  since  the  trial ;  of 
fraud  in  obtaining  the  judgment ;  or  of  some  inevitable  acci- 
dent or  mistake."     Section  1575 :  "  It  seems  to  be  conclu- 
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sively  settled  that  a  judgment  can  only  be  impeached  in  a 
court  of  equity  for  fraud  in  its  concoction.  It  is  said, 4  there 
is  no  case  in  which  equity  has  ever  undertaken  to  question 
a  judgment  for  irregularity.'"  See  Emmersonv.  Udall,\& 
Vt.  477 ;  Pettes  v.  Bank  of  Whithall,  17  Vt.  435 ;  Carring- 
ton  v.  Hollabird,  17  Conn.  530 ;  Shottenkirk  v.  Wheeler,  3 
Johns.  Ch.  275;  Baker  v.  Morgan,  2  Dow  (H.  of  L.  Cas.), 
526 ;  Elliott  v.  Balcom,  11  Gray,  286 ;  Boles  v.  Johnston,  23 
Cal.  226. 

In  Drake  on  Att.,  sec.  262,  it  is  said  that  for  irregularities 
in  the  proceedings,  "  other  attaching  creditors  cannot  make 
themselves  parties  to  the  proceedings  for  the  purpose  of  de- 
feating them  on  that  account.  Nor  will  a  bill  in  equity  lie 
in  favor  of  a  junior  attacher  to  set  aside  a  senior  attachment 
on  the  ground  of  insufficiency  of  the  affidavit  on  which  it 
was  issued  ;  "  citing  numerous  authorities.  And  see  Frid- 
enberg  v.  Pierson,  18  Cal.  152 ;  Dixey  v.  Pollock,  8  Cal.  570 ; 
McPherson  v.  Snowden*  19  Md.  197;  Buckley  v.  Lowry,  2 
Mich.  418 ;  Curtis  v.  Stewert,  36  N.  J.  L.  304 ;  Thompson  v. 
Meek,  3  Sneed,  271 ;  Danaher  v.  Prentiss,  22  Wis.  311 ;  Nel- 
son v.  Turner,  2  Md.  Ch.  73. 

The  only  allegations  in  the  complaint  that  could  confer 
jurisdiction  on  a  court  of  equity  were  that  the  suit  of  Ment- 
zer  against  Filberg  "  was  commenced  unjustly  and  without 
foundation,"  and  that  no  indebtedness  existed,  and  that,  "  for 
the  purpose  of  defrauding  her  creditors  and  the  plaintiff," 
etc.,  she  colluded  with  plaintiff  and  others,  and  confessed 
judgment,  etc.  These  charges  were  abandoned  and  no  proof 
offered  in  support  of  them,  and  the  court  below  found  the 
debt  valid.  After  such  finding  the  court  was,  under  the 
authorities,  divested  of  jurisdiction  for  any  purpose  what- 
ever,— powerless  to  afford  injunctive  relief,  which  was  the 
only  relief  it  could  have  granted,  had  the  charges  of  fraud 
and  collusion  been  sustained.  I  have  been  unable  to  find  a 
case  where  a  court  of  equity  with  concurrent  jurisdiction 
assumed  the  right  to  review  and  retry  a  case,  and  set  aside 
a  judgment  at  law,  where  either  fraud,  collusion,  accident 
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or  mistake  was  not  alleged  and  established.  In  this  case  the 
court  below,  without  proof  of  any  character  whatever,  had 
to  assume  that  the  second  attachment  was  regular,  and  this 
court  is  required  to  indulge  the  same  presumption,  and  to 
hold,  firsts  that  the  alleged  attachment  was  regular,  and  with- 
out even  an  allegation  or  proof  that  any  judgment  had  been 
obtained,  or  any  proof  whatever  of  any  indebtedness  from 
Filberg  to  appellees,  and  to  hold  the  judgment  of  Mentzer 
void,  and  the  goods  liable  on  the  second,  on  the  bare  allega- 
tion that  Filberg  was  indebted  and  they  "  had  caused  to  be 
issued  a  writ  of  attachment,  which  was  directed  to  the  sher- 
iff of  Arapahoe  county,"  with  no  allegation  or  proof  that  the 
writ  had  ever  been  served.  I  cannot  indulge  in  such  pre- 
sumption in  a  case  even  in  equity. 

Leaving  out  all  the  legal  questions  above  discussed,  on  the 
pleadings,  and  with  no  proof,  the  court  was  without  juris- 
diction- or  power  to  recognize  the  claim  of  appellees, — much 
less  subrogate  a  prior  judgment  to  it. 
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Parties  who  are  engaged  in  business  under  an  agreement  by  which  each 
has  a  specific  interest  in  the  profits  as  such,  and  not  as  compensa- 
tion for  services,  and  losses,  if  any,  are  to  be  borne  ratably,  are 
partners. 

Error  to  the  District  Court  of  Ouray  County. 

Messrs.  Emerson  &  Bradshaw,  for  plaintiff  in  error. 

Mr.  Lyman  I.  Henry  and  Mr.  Carl  J.  Sigfrid,  for  de- 
fendant in  error. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  the  plaintiff  in  error  against 
John  P.  Karns,  W.  E.  Young,  Harry  Walsh,  and  the  defend- 
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ant  in  error,  Ralph  Williams,  as  copartners,  to  recover  from 
the  alleged  copartnership  a  balance  of  $755.13  due  him  for 
hauling  ore  from  some  time  in  the  month  of  June,  1892,  to 
the  30th  of  November,  1892.  Williams  answered,  denying 
any  copartnership  between  himself  and  the  other  defendants. 
The  court  tried  the  case  without  the  intervention  of  a  jur)% 
and  found  from  the  evidence  that  there  was  a  copartnership 
between  the  defendants  Karns,  Young  and  Walsh,  but  that 
Williams  was  not  a  partner  or  liable  as  such.  Judgment 
was  rendered  in  the  plaintiff's  favor  against  Karns,  Young 
and  Walsh,  and  in  favor  of  Williams  against  the  plaintiff. 
From  this  judgment  against  him  the  plaintiff  brings  error. 

At  the  trial  the  execution  of  the  following  contract  was 
admitted : 

"  Articles  of  agreement,  made  and  entered  into  this  10th 
day  of  June,  1892,  by  and  between  W.  E.  Young  and  John 
P.  Karns,  parties  of  the  first  part,  and  Ralph  Williams,  party 
of  the  second  part,  all  of  the  county  of  Ouray  and  state 
Colorado,  as  follows: 

**  The  parties  of  the  first  part  are  engaged  in  extracting 
ores  from  what  is  known  as  the  *  Wheel  of  Fortune  '  group 
of  mines  in  said  county,  and  they  agree  to  furnish  to  the 
party  of  the  second  part,  at  the  city  of  Ouray,  in  said  county, 
at 'that  certain  concentrating  mill  formerly  known  as  the 
4  Strout  Concentrating  Mill,'  seven  (7)  tons  of  concentrating 
ore  each  and  every  day  during  the  term  of  this  agreement 
from  the  said  group  of  mines,  or  as  many  tons,  not  to  exceed 
seven  tons  per  day,  as  can  be  treated  at  the  said  mill. 

"  The  said  party  of  the  second  part  agrees  to  reduce  and 
concentrate  such  ore  so  furnished  in  a  good  and  workmanlike 
manner  according  the  plan  of  treatment  in  the  said  mill  at 
and  for  the  agreed  price  of  five  dollars  per  ton,  and  agrees 
to  treat  seven  tons  of  ore  per  day  at  the  said  mill,  or  as  many 
tons  not  to  exceed  seven  tons  per  day  as  can  be  treated  in 
the  said  mill,  and  to  render  to  the  parties  of  the  first  part 
good  and  reliable  assays  of  pulp  and  tailings,  so  as  to  show 
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what  is  the  percentage  of  the  saving,  to  sack  all  concentrates 
and  to  deliver  such  concentrates  at  said  mill  without  any 
delay. 

"And  it  is  further  agreed  and  understood  by  and  between 
the  parties  hereto,  that  in  case  the  said  parties  of  the  first 
part  fail  to  furnish  the  said  seven  tons  of  ore  from  the  said 
mines  each  and  every  day,  or  so  much  ore  as  is  necessary  to 
run  the  said  mill,  then  and  in  that  case  the  party  of  the 
second  part  shall  have  the  following  interest  and  the  follow- 
ing terms  shall  be  held  binding  on  all  the  parties  hereto  the 
same  as  if  made  the  agreement  in  the  first  instance ;  pro- 
vided always,  that  in  case  such  failure  to  so  furnish  said  ores 
arises  from  any  unforeseen  accident,  not  the  fault  or  negli- 
gence of  the  parties  of  the  first  part,  then  so  long  as  such 
hinderance  remains  without  the  negligence  or  fault  of  the 
parties  of  the  first  part,  the  above  terms  of  forfeiture  shall 
not  become  operative,  and  it  is  understood  that  in  case  such 
accident  does  arise  it  shall  be  the  duty  of  the  parties  of  the 
first  part  to  immediately  inform  the  party  of  the  second  part. 

"  In  case  the  parties  of  the  first  part  fail  or  refuse  to  so 
furnish  ores  from  said  mines  as  aforesaid,  then  according  to 
the  foregoing  conditions  the  above  agreements  shall  cease  to 
be  binding  on  all  parties  hereto.  The  party  of  the  second 
part  shall  have  an  undivided  one  fourth  interest  in  and  to 
all  ores  of  the  second-class  that  may  be  extracted  from  said 
mines  during  the  term  ending  June  10th,  1893,  and  the  same 
interest  in  and  to  all  ores  of  the  second-class  that  may  be 
now  or  may  be  hereafter  extracted  or  taken  from  the  said 
mines  by  the  said  parties  of  the  first  part,  and  ores  of  the 
second-class  shall  be  such  ore  as  when  sorted  and  separated 
at  the  mine  from  the  rock  shall  run  fifty  ounces  in  silver  or 
less  per  ton.  The  party  of  second  part  shall  pay  one  fourth 
of  all  proper  and  proportionate  expenses  in  the  extraction, 
shipping  and  milling  of  such  second-class  ores  up  to  the  time 
that  the  same  shall  have  been  milled  or  disposed  of,  and  the 
party  of  the  second  part  shall  receive  one  fourth  of  all  profits 
arising  from  the  sale  of  such  ores.     It  is  further  agreed  and 


1896.]  ASHENFELTER  V.  WILLIAMS.  335 

understood  that  the  parties  of  the  first  part  shall  pay  three 
fourths  of  all  costs  and  expenses  incurred,  wherein  the  said 
party  of  the  second  part  is  to  pay  one  fourth,  and  the  par- 
ties of  the  first  part  shall  receive  three  fourths  of  all  profits 
arising  from  the  sale  of  such  ores. 

"  It  is  further  agreed  and  understood  by  and  between  the 
parties  hereto  that  the  party  of  the  second  part  shall  furnish 
under  this  agreement  and  in  this  contingency  the  said  Strout 
mill  and  the  cost  of  running  the  same,  the  rental  and  charges 
thereof  shall  be  divided  among  the  parties  hereto  as  expenses 
in  the  same  proportion  as  above  stated ;  and  the  party  of  the 
second  part  hereby  agrees  in  such  event  not  to  charge  any 
rental  over  and  above  what  he  is  compelled  to  pay  for  said 
mill.  It  is  expressly  understood  and  agreed  that  it  is  the 
purpose  to  extract  the  greatest  amount  of  ore  and  to  mill 
the  same  at  the  greatest  profit  possible. 

"  All  terms  and  agreements  herein  contained  shall  extend 
and  continue  for  the  period  of  one  year  from  the  date  hereof, 
to  wit,  until  June  10th,  1893,  and  in  case  the  first  provisions 
herein  contained  are  not  carried  out  then  the  following  con- 
ditions and  agreements  shall  extend  for  the  remaining  por- 
tion of  the  year  as  above  fixed. 

**  It  is  further  agreed  and  understood  that  the  parties  of 
the  first  part  shall  have  six  days  in  which  to  begin  the 
furnishing  of  ore  according  to  the  first  terms  herein  con- 
tained. 

"In  witness  whereof,  the  parties  hereto  have  hereunto 
set  their  bands  and  seals  in  duplicate  the  day  and  year  first 
above  written. 

"  W.  E.  Young.  [seal] 

"  John  P.  Kakns.        [seal] 
♦*  Ralph  Williams,     [seal]  " 

The  amount  of  the  original  claim  of  the  plaintiff  was  also 
admitted ;  and  it  was  further  agreed  that  the  unpaid  balance 
was  largely,  if  not  entirely,  due  from  persons  operating  the 
Wheel  of  Fortune  mine  for  freighting  second-class  or  mill- 
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ing  ore  from  the  mine  to  the  concentrating  mill ;  that  Young, 
Walsh  and  Karns,  by  virtue  of  a  lease  and  option  upon  the 
mine,  and  by  virtue  of  an  agreement  among  themselves, 
were  carrying  on  mining  operations  upon  the  property;  and 
that  the  only  controverted  questions  concerned  the  relation 
of  Williams  to  the  others. 

The  evidence  was  that  ore  was  not  furnished  as  required 
by  the  contract,  and  that  the  failure  was  not  due  to  any 
accident  or  cause  mentioned  in  the  contract  as  excusing  it. 
Thomas  Downer  was  bookkeeper  and  business  manager  of 
the  plaintiff,  and  kept  the  plaintiff's  accounts  and  collected 
his  bills.  Having  heard  from  some  source  that  Williams 
was  a  partner  in  the  business,  Downer  had  several  conver- 
sations with  him  while  the  freighting  was  in  progress.  He 
presented  bills  to  Williams  at  different  times  for  the  haul- 
ing. The  latter  in  one  conversation  objected  to  the  bill 
presented,  saying  that  it  contained  items  that  he  had  noth- 
ing to  do  with,  that  all  he  was  interested  in  was  the  ore  that 
came  to  his  mill, — the  second  class  ore.  On  another  occa- 
sion, upon  being  presented  with  a  bill  for  $700,  Downer  and 
Williams  figured  up  the  amount  due  on  ore  that  was  brought 
to  the  mill,  and  found  it  to  be  $500.  This  amount  Williams 
promised  to  pay  out  of  the  proceeds  of  a  car  of  concentrates 
then  ready  for  shipment.  Williams  paid  Downer  for  the 
plaintiff  upon  the  bills  at  one  time  $100,  and  at  another 
$200.  On  one  occasion  Williams  found  fault  with  the  price 
that  the  plaintiff  was  charging  for  hauling  the  ore, — $2.50 
per  ton.  Williams  said  this  was  excessive,  and  the  work 
must  be  done  cheaper, — that  it  ought  to  be  done  for  $1.50 
per  ton.  The  plaintiff's  contract  for  hauling  the  ore  was 
made  with  Mr.  Young,  and  not  with  Mr.  Williams. 

The  defendant,  Williams,  testified  in  his  own  behalf  that 
after  the  execution  of  the  written  agreement,  the  other  con- 
tracting parties  were  unable  to  comply  with  its  terms  in  the 
matter  of  furnishing  ore,  and  Mr.  Young  had  an  interview 
with  him  on  the  subject.  He  told  Young  that  the  agree- 
ment was  objectionable  to  him  because  it  did  not  provide  a 
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fixed  charge  for  the  use  of  the  mill  to  enable  him  to  pay  the 
rent  of  the  building  and  water  power,  and  keep  the  mill  in 
repair,  and  furnish  it  with  such  machinery  as  might  be  needed. 
Thereupon  it  was  verbally  agreed  between  him  and  Young 
that  he  (Williams)  should  furnish  the  mill,  pay  the  rent  on 
building  and  water  power,  keep  the  mill  in  repair  and  run- 
ning order,  be  allowed  for  this  purpose  $2.00  per  ton  on 
crude  ore  run  through  the  mill,  ship  the  concentrates  in  his 
own  name,  receive  the  returns,  and,  after  deducting  the 
expenses  mentioned,  and  the  cost  of  transportation  of  the 
ore,  and  the  wages  of  the  men  at  the  mill  and  at  the  mine 
retain  one  fourth  of  what  was  left,  turning  over  to  Mr.  Rich- 
ardson, the  agent  of  the  other  parties,  the  remaining  three 
fourths.  The  disbursements  for  expenses  were  to  be  made 
uuder  the  direction  of  Mr.  Young.  The  witness  said  that 
the  verbal  agreement  was  in  lieu  of  the  written  one,  and 
that  he  had  no  interest,  or  voice,  or  direction,  in  the  working 
of  the  mine  ;  also  that  all  payments  by  him  were  made  under 
Young's  direction.  The  verbal  agreement  was  made  about 
a  week  or  ten  days  after  the  one  in  writing. 

Mr.  Walsh  testified  that  he  was  present  when  the  verbal 
agreement  was  made,  and  gave  the  conversation  between 
Williams  and  Young  substantially  as  Williams  stated  it. 
Karns  testified  that  he  never  had  any  knowledge  of  this  ver- 
bal agreement.  It  was  after  this  that  the  shipments  of  ore 
from  the  mine  took  place.  These  shipments,  as  well  as  the 
working  of  the  mine,  were  in  charge  of  Young.  Walsh  was 
not  a  party  to  the  written  contract,  but  seemingly  ac- 
quiesced in  it,  and  in  everything  that  took  place  subse- 
quently. There  is  no  substantial  disagreement  among  the 
witnesses. 

The  court  found  specially,  as  its  conclusions  of  law,  that 
the  original  agreement  did  not  constitute  a  partnership  among 
the  parties,  that  it  was  abrogated  by  the  subsequent  verbal 
agreement,  that  Williams  had  not  held  himself  out  as  a 
partner,  and  that  there  was  no  partnership  liability  against 
him. 

Vol.  VII— 22 
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We  find  ourselves  unable  to  agree  with  the  court  in  any 
of  its  conclusions.  The  original  written  contract  embraced 
two  agreements,  the  second  of  which  was  to  take  effect  in 
the  event  of  the  failure  of  the  first.  The  parties  operating 
the  mine  were  to  furnish  a  certain  quantity  of  ore  daily  for 
concentration ;  but  if  they  should  fail  to  do  so  for  any  reason 
except  unforeseen  accident,  an  interest  of  one  fourth  in  the 
second-class  ore  would  immediately  vest  in  Williams,  he  to 
pay  one  fourth,  and  the  others  three  fourths,  of  all  expenses 
of  mining,  shipping  and  milling,  and  the  profits  to  be  divided 
in  the  same  proportions.  The  first  of  these  agreements  was 
abandoned,  and  the  second  became  binding  upon  the  parties ; 
and,  except  as  it  may  have  been  afterwards  modified,  was 
the  only  agreement  between  them.  This  agreement  made 
the  parties  copartners  in  the  second-class  ore.  It  contained 
every  element  of  a  partnership.  There  was  a  community  of 
interest  in  the  subject-matter  of  the  agreement.  The  ex- 
penses were  to  be  borne  and  the  profits  shared  by  the  parties 
in  proportion  to  their  respective  interests.  If  the  expenses 
should  exceed  the  profits  so  as  to  result  in  a  loss,  then  by 
virtue  of  the  agreement  the  loss  would  be  ratably  borne.  The 
common  business  embraced  both  the  mining  and  milling 
operations.  It  is  patent  that  by  the  terms  of  this  agreement 
there  was  a  partnership  inter  Be. 

The  subsequent  verbal  agreement  did  not  displace  the 
other.  We  shall  not  discuss  the  right  of  Young,  Walsh  and 
Williams  to  alter  the  terms  of  the  written  contract  without 
the  consent  of  Karns,  but  shall,  for  the  purposes  of  our  de- 
cision, treat  the  verbal  arrangement  as  binding  upon  all  the 
parties.  It  is  clear  from  the  testimony  that  this  was,  and 
was  intended  to  be,  only  a  modification  of  the  original  con- 
tract. It  changed  the  original  contract  in  only  one — and  that 
a  comparatively  unimportant — particular.  Williams  was  dis- 
satisfied with  the  provision  concerning  the  use  of  the  mill. 
The  rental,  and  the  cost  of  running  the  mill,  were  to  be 
divided ;  but  there  was  no  provision  concerning  repairs,  or 
the  furnishing  of  additional  necessary  machinery.     These 
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were  left  as  a  burden  upon  Williams,  and  he  wanted  the  ex- 
pense distributed.  He  made  an  estimate  of  the  cost  of  rent 
of  building  and  water  power,  and  of  repairs  and  machinery, 
and  concluded  that  the  whole  would  be  covered  by  a  fixed 
charge  of  $2.00  per  ton.  It  was  agreed  that  this  should  be 
allowed,  not  against  the  other  parties,  but  to  be  taken  out  of 
the  gross  receipts,  so  that  each  party  would  bear  his  own 
proportion  of  the  amount.  There  was  no  talk  of  superseding 
the  written  contract.  There  was  no  suggestion  of  change, 
or  of  desirability  of  change,  except  in  that  one  particular 
feature.  It  is  evident  from  Williams'  testimony  that  the 
interests  of  the  parties  in  the  partnership  business  were  to 
remain  in  all  respects  the  same  as  before.  It  is  true  Williams 
testified  that  the  verbal  agreement  was  in  lieu  of  the  written 
one ;  but  that  is  only  a  conclusion  of  his  own,  and  is  not  a 
conclusion  warranted  by  the  facts.  The  law  draws  its  own 
conclusions  uninfluenced  by  his.  The  agreement  that  Wil- 
liams should  ship  the  concentrates,  receive  the  returns,  and 
pay  out  the  money  under  the  direction  of  Young,  in  no  way 
affects  the  partnership  agreement,  or  the  rights  of  the  part- 
ners under  it.  Williams  says  he  exacted  this  for  his  own 
protection,  and  there  was  no  impropriety  in  his  doing  so.  It 
would  enable  him  to  protect  himself  against  possible  default 
of  his  copartners  in  discharging  partnership  obligations. 
This  was  the  part  of  the  business  allotted  to  him,  while  Young 
managed  the  mine.  After  a  partnership  has  been  formed, 
an  agreement  assigning  particular  departments  of  the  partner- 
ship business  to  the  several  partners  is  not  uncommon.  Indeed, 
if  the  business  conducted  is  of  any  considerable  magnitude, 
it  would  seem  that  its  proper  management  requires  a  division 
of  duty;  but  an  agreement  of  this  kind  is  one  of  convenience 
only.  It  does  not  divest  a  partner  of  any  power  or  right 
with  which  the  law  clothes  him.  There  is  nothing  in  the 
record  from  which  it  can  be  found  that  the  original  written 
contract  of  partnership  was  ever  abandoned ;  and,  as  modified 
by  the  verbal  agreement,  it  remained  in  full  force  until  it 
expired  by  its  own  terms. 
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But  if  we  should  concede  to  counsel  that  the  verbal  agree- 
ment was  entirely  independent  of  the  other,  and  was  intended 
to,  and  did,  supplant  it,  we  do  not  see  wherein  Williams  would 
be  benefited.  The  conversation  which  constituted  it  was 
general  and  not  very  precise,  but  it  contemplated  the  carry- 
ing on  of  a  business  by  the  parties  in  which  they  had  a  com- 
mon interest.  It  contemplated  the  extraction,  shipment  and 
milling  of  ores,  for  their  benefit.  The  expenses  were  to  be 
shared  and  the  profits  divided  among  them  in  certain  propor- 
tions. Each  had  a  specific  interest  in  the  profits  as  profits, 
and  not  as  mere  compensation  for  services.  The  profits  to 
be  divided  were  net  results, — what  remained  after  payment 
of  all  charges  against  the  business, — and,  until  division, 
were  the  common  property  of  the  persons  interested.  A 
business  conducted  along  the  lines,  and  in  the  manner,  con- 
templated by  that  conversation,  is  a  partnership  business 
pure  and  simple.  Le  Fevre  v.  Castagnio,  5  Colo.  564 ;  Man- 
ville  v.  Parks,  7  Colo.  128 ;  Omaha  £  Chant  S.  £  B.  Co.  v. 
Bucket,  6  Colo.  App.  334. 

From  what  we  have  said  it  would  seem  superfluous  to 
devote  any  time  to  the  acts  and  declarations  of  Williams  in 
connection  with  the  business  which  the  plaintiff  was  trans- 
acting, but  we  cannot  forbear  saying  that  he  presented  the 
appearance  of  a  partner.  He  analyzed  the  plaintiff's  bills, 
and  criticised  his  charges ;  he  promised  payment  and  made 
payments;  he  assumed  an  authority  which  belonged  to  a 
partner;  and  even  if  he  had  not  been  a  partner  in  fact,  his 
conduct  would  have  justified  the  plaintiff  in  believing  him 
to  be  such. 

Our  conclusions  throughout  are  diametrically  opposed  to 
those  of  the  trial  court,  and  its  judgment  must  be  reversed. 

Reversed. 
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1.  Attachment,  Lien  of.  16  447 
The  lien  of  an  attachment  binds  the  property  upon  which  it  operates        7  g4i 

against  any  subsequent  act  of  the  defendant,  but  does  not,  except  JS  J£ 

as  provided  by  statute,  affect  the  rights  of  third  persons  outstand-  (  ' 

ing  at  the  time  it  is  acquired.  I38S    118 

2.  Same. 

An  attachment  lien  upon  real  estate  acquired  without  notice  of  an  un- 
recorded deed  is  good  as  against  the  outstanding  title. 

3.  Save. 

The  contract  between  the  intervenor  and  the  attachment  defendant 
which  is  set  out  in  the  opinion  did  not  constitute  either  an  absolute 
or  conditional  sale  of  the  chattels,  so  as  to  expose  them  to  be  levied 
upon  as  the  property  of  the  defendant. 

4.  Foreign  Corporations. 

The  making  of  a  single  contract  in  this  state  by  a  foreign  corporation 
is  not  doing  business  within  the  meaning  of  the  law  prohibiting 
such  corporations  from  doing  business  before  complying  with  cer- 
tain requirements. 

Appeal  from  the  District  Court  of  Park  County. 

Mr.  T.  J.  O'Donnell  and  Mr.  W.  S.  Decker,  for  appel- 
lant. 

Mr.  R.  D.  Thompson  and  Mr.  C.  A.  Wilkin,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

On  the  24th  day  of  October,  1891,  the  Gates  Iron  Works 
and  The  Emmons  Mining  Company  entered  into  an  agree- 
ment in  writing  as  follows : 

"  This  agreement,  made  and  entered  into  at  the  city  of 
Denver,  county  of  Arapahoe  and  state  of  Colorado,  this 
24th  day  of  October,  A.  D.  1891,  between  the  Gates  Iron 
Works,  a  corporation  of  the  state  of  Illinois,  doing  business 
at  the  city  of  Chicago,  in  said  state,  party  of  the  first  part, 
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and  The  Emmons  Mining  Company,  a  corporation  of  the  state 
of  Colorado,  having  an  office  in  the  city  of  Denver,  in  said 
state,  party  of  the  second  part, 

44  Witnesseth,  That  the  party  of  the  first  part  agrees  to 
furnish  the  machinery  for  a  concentrating  plant,  having 
capacity  of  fifty  (50)  tons  in  twenty-four  (24)  hours,  for  the 
sum  of  twelve  thousand  five  hundred  ($12,500)  dollars,  f.  o.  b. 
Chicago.  Said  sum  to  include  also  the  services  of  a  man  to 
superintend  the  erection  and  starting  of  the  plant. 

44  The  items  of  machinery  to  be  furnished  under  this  agree- 
ment are  as  follows : 

"  1  No.  2  Gates  rock  breaker. 

"  1  chain  ore  drier. 

"  1  set  Gates  improved  Cornish  rolls,  with  lathe. 

44 1  set  extra  shells  for  above  rolls. 

44 1  sizer,  80  mesh. 

44  5  Card  concentrators. 

44 10  Gates  wet  slime  concentrators. 

44  2  40  horse  power  half  arch  front  standard  tubular  boilers. 

44 1  50  horse  power  stationary  engine,  for  crusher,  etc. 

44 1  20  horse  power  detached  portable  engine  for  concen- 
trators. 

44  Feed-water  pump,  heater,  piping,  shafting,  hangers,  pul- 
leys, belting,  etc.,  to  make  a  complete  plant. 

44  That  the  party  of  the  first  part  also  agrees  to  furnish 
full  plans  and  specifications  for  the  mill. 

44  That  the  party  of  the  first  part  guarantees  to  save  eighty 
(80)  per  cent  of  all  the  concentrating  values  in  the  ore  in 
the  shape  of  galena,  argentiferous  galena,  iron  and  copper 
pyrites,  native  silver,  native  gold,  and  any  mineral  or  metal 
which  is  possible  of  concentration,  wet  or  dry,  by  any  roar 
chine — it  being  understood  that  the  ore  is  to  be  treated  as 
a  concentrating  problem  and  in  no  sense  as  a  free  milling 
proposition. 

44  That  the  party  of  the  second  part  agrees  to  pay  the  said 
sum  of  twelve  thousand  five  hundred  dollars  ($12,500)  in 
cash  when  the  plant  is  completed  and  successfully  fulfilling 
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the  conditions  of  the  above  guarantee,  and  further  agrees, 
when  the  order  is  given  to  put  up  as  security  in  escrow, 
a  sufficient  amount  of  the  stock  of  The  Emmons  Mining 
Company  at  45  cents  per  share  as  earnest  to  secure  the  pay- 
ment as  above. 

44  The  party  of  the  first  part  is  to  ship  the  machinery  in  its 
own  name  and  to  hold  possession  of  same  until  payment  of 
cash,  as  above  provided,  and  if  the  said  party  shall  fail  to 
make  the  payment  in  cash,  as  above  provided,  upon  said 
conditions,  then  said  first  party  shall  have  the  right  to  sell 
the  stock  put  up  as  security  in  the  market  and  apply  the 
proceeds  on  its  claim. 

44  That  the  party  of  the  second  part  agrees  to  push  the 
construction  of  the  mill  as  rapidly  as  possible,  and  to  use 
every  reasonable  effort  to  complete  the  work  as  per  accepted 
plans. 

44  The  party  of  the  second  part  further  agrees  to  furnish 
the  ore  as  soon  as  the  plant  is  completed,  so  that  the  tests 
can  be  made. 

44  Executed  in  duplicate. 

44  Witness  the  signatures  of  W.  L.  Card  for  the  Gates  Iron 
Works  of  Chicago,  as  per  their  written  authority,  and  of  the 
president  of  The  Emmons  Mining  Company,  attested  by  the 
secretary  thereof,  under  their  corporate  seal. 
44  Gates  Iron  Works, 

44 By  W.  L.  Card,  Agent. 

[seal]    44  The  Emmons  Mining  Co., 

44  By  George  F.  Batchelder,  President. 
"Attest: 

44  F.  R.  Miller,  Secretary." 

Afterwards,  on  the  16th  day  of  December,  1891,  the  par- 
ties entered  into  a  supplementary  agreement,  which,  after 
reciting  an  experiment  made  upon  the  ore  of  the  Mining 
Company  by  W.  L.  Card,  the  agent  of  the  Iron  Works, 
resulting,  as  Card  reported,  in  a  saving  of  ninety-one  per 
cent  of  concentrating  values,  contained  the  following  provi* 
sions : 
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"  It  is  therefore  understood  and  agreed  that  the  method 
used  by  Mr.  W.  L.  Card  in  his  foregoing  report  of  the  test 
to  show  a  saving  of  ninety-one  per  cent  of  all  values  in  said 
ore,  which  are  possible  of  concentration,  shall  be  used  in 
determining  whether  said  contemplated  mill  fulfills  the  con- 
dition of  saving  eighty  per  cent  of  such  values,  and  if  said 
mill  shall  reduce  and  concentrate  fifty  (50)  tons  (of  2,000 
pounds)  of  said  ore  per  day  (twenty-four  hours),  and  shall 
save  eighty  per  cent  of  the  values,  to  be  determined  by  said 
agreed  upon  method,  then  it  shall  be  considered  to  have  ful- 
filled the  conditions  of  the  attached  agreement,  and  the 
twelve  thousand  five  hundred  ($12,500)  dollars  therein 
named  shall  be  due  and  payable  at  once." 

The  shipments  of  the  machinery  commenced  in  the  summer 
of  1892,  and  continued  until  the  following  October  or  Novem- 
ber. It  was  put  in  place  under  the  supervision  of  David 
Cole,  an  agent  of  the  Iron  Works.  It  was  placed  in  a  build- 
ing belonging  to  the  company,  upon  the  company's  land,  and 
although  not  attached  to  the  walls  of  the  building,  it,  together 
with  its  framework  of  heavy  timbers,  rested  on,  and  was 
fastened  to,  a  foundation  of  solid  masonry,  constructed  for 
the  purpose.  This  manner  of  placing  it  was  necessary  to 
enable  it  to  undergo  the  tests  to  which  it  was  to  be  subjected. 

After  the  concentrating  mill  was  completed,  and  had  been 
at  least  partly  tested,  Samuel  Cohen,  the  appellee,  brought 
suit  against  the  company,  in  which  he  caused  a  writ  of  attach- 
ment to  be  issued  and  levied  upon  the  machinery,  and  also 
upon  the  land  on  which  the  machinery  stood.  The  Iron 
Works  intervened,  claiming  the  ownership  and  right  of  pos- 
session of  the  machinery,  and  praying  judgment  accordingly. 
The  answer  of  the  plaintiff  put  in  issue  the  material  allega- 
tions of  the  petition,  averred  a  want  of  compliance  by  the 
intervenor  with  the  provisions  of  our  statute  prescribing  the 
conditions  upon  which  foreign  corporations  are  authorized 
to  do  business  in  this  state,  and  alleged  that  the  machinery 
was  attached  to  the  land  and  buildings  in  such  manner  as  to 
constitute  it  part  of  the  realty,  so  that  it  was  embraced  in  the 


1896.]  Gates  Iron  Works  v.  Cohen,  845 

levy  upon  the  land,  and  the  intervenor  was  precluded  from 
claiming  it  as  personal  property. 

The  evidence  was  that  after  the  completion  of  the  mill  some 
teste  were  made.  The  largest  quantity  of  ore  handled  in 
twenty-four  hours  was  thirty-one  tons.  What  percentage  of 
the  ore  values  was  saved  was  not  shown,  but  the  undisputed 
evidence  was  that  it  did  not  nearly  reach  the  require- 
ments of  the  agreement.  The  mill  was  used  for  no  other 
purpose  than  that  of  making  these  tests.  It  was  never 
accepted  by  the  Mining  Company,  and  at  the  time  of  the 
levy  the  final  test  to  determine  its  ability  to  perform  the 
work  for  which  it  was  intended  had  not  yet  been  made.  The 
mill  was  insured  during  the  whole  time  in  the  name  of  the 
intervenor,  and  was  most  of  the  time  in  charge  of  its  agent. 
The  plaintiff  testified  that  when  the  attachment  was  levied 
he  had  no  knowledge  of  the  contracts  between  the  intervenor 
and  the  company ;  but  he  also  testified  that  prior  to  his 
attachment  he  had  conversations  with  Mr.  Cole,  the  inter- 
vener's agent,  and  Mr.  Webber,  the  company's  superintendent, 
on  the  subject  of  the  ability  of  the  mill  to  treat  the  ore,  in 
which  he  was  possibly  told,  but  did  not  recollect  whether  he 
was  or  not,  that  the  machinery  was  there  for  the  purpose  of 
being  tested  to  ascertain  its  sufficiency  for  that  purpose.  In 
his  talk  with  Mr.  Webber,  he  recommended  another  machine 
which  he  thought  would  do  the  work  better.  There  was  no 
material  controversy  over  the  facts,  and  upon  the  evidence 
the  court  made  the  following  special  findings : 

44 1.  That  there  was  a  conditional  sale  of  the  properly  in 
question  by  intervenor,  the  Gates  Iron  Works,  etc.,  to  the 
defendant,  The  Emmons  Mining  Company. 

44  2.  That  the  machinery  herein  in  dispute  was  and  is  so 
affixed  to  certain  realty  belonging  to  said  The  Emmons  Min- 
ing Company,  and  that  it  was  so  affixed  thereto  under  such 
circumstances  and  conditions  and  for  such  purposes  that,  so 
far  as  plaintiff's  rights  against  said  machinery,  as  an  attach- 
ing creditor  of  the  said  The  Emmons  Mining  Company,  for 
the  various  amounts  involved  in  the  main  suit,  be  concerned, 
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it,  said  machinery,  became,  was  and  is  part  and  parcel  of 
said  realty. 

"3.  That  plaintiff  acquired  an  attachment  lien  upon  and 
against  said  realty,  including  the  property  herein  in  dispute, 
fur  a  bona  fide  debt  due  him  from  said  Emmons  Mining  Com- 
pany, before  he  had  any  notice,  either  constructive  or  actual, 
of  intervenor's  alleged  ownership  and  right  to  the  possession 
of  the  property  herein  in  controversy. 

"  4.  That  the  agreement  between  the  intervenor,  the  Grates 
Iron  Works,  and  the  defendant,  The  Emmons  Mining  Com- 
pany, in  relation  to  the  property  herein  in  dispute,  whatever 
may  be  its  force  and  effect  between  the  parties  thereto,  was 
and  is  not  good  against  or  binding  upon  said  plaintiff,  after 
said  property  became  affixed,  as  aforesaid,  to  a  part  of  the 
realty  of  said  company,  and  after  said  plaintiff  had  obtained, 
as  he  did,  an  attachment  lien  thereon,  without  notice  of  that 
agreement  or  any  claim  at  all  of  the  Gates  Iron  Works  in 
and  to  said  property. 

"6.  To  make  out  a  case  against  plaintiff,  the  attaching 
creditor,  with  an  attachment  lien  already  secured  on  the 
property  in  dispute  as  realty,  it  was  and  is  incumbent  upon 
the  intervenor  to  establish,  affirmatively,  not  only  his  owner- 
ship and  right  to  the  possession  of  the  disputed  property,  as 
against  the  attachment  debtor,  under  the  agreements  upon 
which  he  relies,  but  also  that  attachment  plaintiff  had  notice 
of  said  agreements,  either  constructive  or  actual." 

Judgment  was  rendered  upon  these  findings  in  favor  of 
the  plaintiff,  from  which  the  intervenor  appealed. 

The  first  question  to  be  considered  relates  to  the  status  of 
the  title  to  the  property  in  controversy,  as  between  the  in- 
tervenor and  the  Mining  Company.  The  language  of  the 
contracts  is  not  as  lucid  and  free  from  obscurity  as  it  might 
have  been,  but  we  think  that  taking  them  together,  and  con- 
sidering them  in  the  light  of  the  surrounding  facts,  we  shall 
be  able  without  much  difficulty  to  discover  the  intentions  of 
the  parties  to  them.  The  intervenor  agreed  to  furnish  a 
concentrating  mill  to  the  Mining  Company,  which  would 
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reduce  a  certain  amount  of  ore  every  twenty-four  hours,  and 
save  a  certain  percentage  of  its  value.  *  The  Mining  Com- 
pany agreed  to  pay  for  the  mill  if,  upon  being  tested  in 
accordance  with  a  certain  specified  method,  it  proved  itself 
capable  of  doing  the  work  required.  The  object  of  the  com- 
pany obviously  was  to  obtain  a  concentrator  which  would 
handle  its  ores  with  a  certain  amount  of  expedition,  and 
without  losing  more  than  a  certain  proportion  of  their  value. 
Tests  were  necessary  to  determine  whether  this  machinery 
would  accomplish  the  desired  purpose,  and  until  it  should 
establish  its  ability  to  do  so,  there  was  no  obligation  upon 
the  company  to  take  it  or  pay  for  it.  The  contracts  amounted 
to  an  agreement  on  the  part  of  the  intervenor  to  sell,  and  on 
.  the  part  of  the  company  to  buy,  the  machinery,  provided  it 
should,  upon  being  subjected  to  the  proper  tests,  reduce  the 
amount  and  save  the  value  specified.  When  it  should  dem- 
onstrate its  ability  to  do  this,  the  result  would  be  to  pass  the 
title  out  of  the  intervenor,  and  fix  the  liability  of  the  com- 
pany ;  but  until  that  time  the  title  would  remain  in  the  in- 
tervenor, and  whatever  possession  the  company  might  have 
in  the  property  would  be  that  of  bailee  and  not  of  owner. 
At  the  time  of  the  levy  it  had  not  fulfilled  the  conditions  of 
the  agreement,  no  new  contract  had  been  made,  the  com- 
pany had  not  accepted  it,  and  as  between  the  company  and 
the  intervenor  it  belonged  to  the  latter. 

The  next  question  in  the  case  is  whether  the  company  by 
any  of  its  acts  or  omissions,  in  the  course  of  the  transaction, 
had  precluded  itself  from  asserting  its  title  as  against  the 
attachment  plaintiff.  The  court  found  that  at  the  time  of 
the  levy,  the  plaintiff  had  no  notice  of  the  intervenor's  title 
or  right  of  possession,  and  that  by  reason  of  the  manner  in, 
and  the  circumstances  under,  which  the  machinery  was  af- 
fixed to  the  land,  as  between  the  intervenor  and  the  plaintiff, 
it  became  a  part  and  parcel  of  the  real  estate,  so  that  the 
lien  which  he  acquired  by  levying  his  attachment  upon  the 
land  embraced  and  held  the  machinery.  It  is  to  these  find- 
ings of  the  court  that  the  argument  on  both  sides  is  princi- 
pally directed. 
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If  the  controversy  were  between  the  intervenor  and  a  pur- 
chaser of  the  real  estate  for  value,  and  without  notice  of  the 
intervener's  claim,  the  question  whether,  under  the  facts  in 
evidence,  his  purchase  would  embrace  the  machinery  as  part 
of  the  realty,  might  be  troublesome ;  but  a  party  whose  only 
claim  upon  the  property  arises  from  the  levy  of  an  attach- 
ment, occupies  a  different  position  in  relation  to  the  title. 
He  has  parted  with  no  value.  If  his  levy  fails  of  its  purpose, 
he  sustains  no  loss,  and  is  in  no  worse  position  than  he  occu- 
pied before  the  attachment ;  so  that  the  reasons  for  extend- 
ing protection  to  innocent  purchasers,  who  have  parted  with 
their  money  upon  the  faith  of  an  apparent  title,  do  not  apply 
to  his  case.  In  the  absence  of  statutory  provision  to  the  con- 
trary, an  attachment  can  operate  only  upon  the  title  which 
the  defendant  actually  has  when  the  attachment  is  made. 
The  lien  of  an  attachment  or  of  a  judgment  binds  the  prop- 
erty upon  which  it  operates  against  any  subsequent  act  of 
the  defendant,  but  it  does  not  affect  rights  in  third  per- 
sons outstanding  at  the  time  it  is  acquired.  Drake  on  Atk, 
sec.  234 ;  Savery  v.  Browning,  18  Iowa,  246 ;  Reed  v.  Ownby, 
44  Mo.  204;  Brovmv.  Pierce,  7  Wall.  205;  Dixv.  Cobb,i 
Mass.  508  ;  Welton  v.  Tizzard,  15  Iowa,  495 ;  Davis  v.  Otonby, 
14  Mo.  170;  Pom.  Eq.,  sees.  685,  720. 

By  the  terms  of  our  statute  concerning  conveyances,  in- 
struments in  writing  affecting  title  to  real  estate  do  not  take 
effect  as  to  subsequent  bona  fide  purchasers,  or  incumbrancers 
by  mortgage,  judgment  or  otherwise,  not  having  notice  thereof, 
until  they  are  filed  for  record  in  the  office  of  the  recorder  of 
the  county  in  which  the  real  estate  is  situate.  General  Stat- 
utes, sec.  215. 

By  these  statutory  provisions  the  lien  of  an  attachment 
would  take  precedence  of  an  outstanding  interest  in  the  land, 
where  such  interest  is  evidenced  by  an  unrecorded  deed  or 
contract  of  which  the  attachment  or  judgment  creditor  had 
no  notice.  The  statute  changes  a  rule  which,  prior  to  its 
passage,  was  of  universal  application,  so  as  to  place  attach- 
ment and  judgment  creditors  upon  the  same  footing  with 
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purchasers,  in  respect  of  land,  a  legal  or  equitable  interest  in 
which  has  been  conveyed,  but  the  deed  not  recorded.  The 
purchase  made,  or  the  attachment  or  judgment  lien  acquired, 
without  notice  of  the  unrecorded  conveyance,  will  prevail 
against  the  outstanding  title.  But  the  statute  stops  there. 
It  makes  no  further  innovation.  Except  in  the  instance 
specified,  the  law  remains  as  it  was. 

Counsel  undertake  to  reason  from  that  statute  to  this  case  ; 
but  the  attempt  is  necessarily  abortive,  because  there  is  no 
conceivable  analogy  between  a  case  like  this  and  one  to 
which  the  statute  was  intended  to  apply.  The  contracts  here 
related  to  personal  property  and  not  to  real  estate.  The 
machinery  was  shipped  by  the  intervenor  and  placed  upon 
the  land  of  the  Mining  Company  for  the  purpose,  first,  of 
proving  its  fitness  for  the  work  required  by  the  company ; 
and,  second,  if  the  experiment  should  be  successful,  of  selling 
it  to  the  company.  At  the  time  of  the  attachment  there  had 
been  no  sale  to  the  company.  The  intervenor  had  never 
parted  with  its  title  even  conditionally.  Until  a  sale  should 
be  completed,  the  machinery  remained  personal  property. 
As  between  the  parties,  it  is  immaterial  how  firmly  it  was 
affixed  to  the  land ;  it  became  no  part  of  the  real  estate ;  and 
the  plaintiff,  as  an  attaching  creditor,  stood  upon  precisely 
the  same  footing  with  his  debtor.  His  lien  embraced  the 
interest  of  his  debtor  in  the  attached  property,  and  nothing 
more. 

Entertaining  these  views,  we  deem  it  unnecessary  to  go 
into  an  investigation  of  the  law  of  fixtures.  In  so  far  as  the 
plaintiff  is  concerned  the  concentrator  was  not  a  fixture,  and 
his  attachment  of  the  real  estate  did  not  include  it. 

The  question  whether  at  the  time  of  the  levy  the  plaintiff 
had  notice  of  the  intervener's  rights  is  of  no  importance. 
His  own  testimony  seems  to  indicate  that  he  had  at  least 
sufficient  notice  to  put  him  upon  inquiry,  but  the  extent  of 
the  right  which  he  acquired  by  his  attachment  is  in  no  way 
affected  by  his  notice  or  want  of  notice. 

There  is  nothing  in  the  objection  that  the  intervenor  had 
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not  complied  with  the  requirements  of  the  statute  concern- 
ing foreign  corporations  which  calls  for  any  extended  consid- 
eration. The  statute  prescribes  certain  conditions  upon 
which  a  foreign  corporation  may  do  business  in  this  state, 
but  this  single  transaction  with  The  Emmons  Mining  Com- 
pany was  not  doing  business  in  this  state  within  the  mean- 
ing of  the  law;  neither  was  the  filing  of  the  petition  in 
intervention.  Tabor  v.  The  Goss  £  Phillips  Mfg.  Co.y  11  Colo. 
419 ;  Colorado  Iron  Works  v.  Sierra  Grande  Min.  Co.,  15  Colo. 
499;  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  727. 

Taken  as  a  whole,  the  findings  of  the  court  were  erroneous, 
and  the  judgment  based  upon  them  must  be  reversed. 

Reversed. 


. _-        Ellis  v.  The  Denver,  Lakewood  and  Golden  Rail- 

7    8n0 

dis  m  road  Company. 

Statute  of  Fbatjds — Memorandum. 

The  memorandum  required  by  the  fourth  subdivision  of  section  12  of 
the  statute  of  frauds  (Mills'  An.  Stats.,  sec.  2025)  is  one  expressing 
the  subject-matter  of  the  contract  in  such  terms  that  it  can  be 
gathered  therefrom  what  the  parties  intended.  The  paper  set  out 
in  the  statement  is  not  such  a  memorandum  as  the  statute  requires. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Ellis,  the  appellant,  as  the  assignee  of  one  B.  R.  Dell, 
brought  suit  against  the  Railroad  Company,  on  the  following 
contract : 

"  December  17,  1890. 
"The  Denveli,  Lakewood  &  Golden  Railroad  Com- 
pany, Denver,  Colo. 
"Dear  Sirs:  I  will  deliver  f.  o.  b.  cars  at  Denver,  Colo., 
you  to  pay  the  freight  and  deduct  it  from  purchase  price, 
forty  thousand  (40,000)  dry  red  spruce  ties,  6J  to  8  inches 
thick,  6  to  9  inch  face,  8  foot  long,  sawed  ends,  15  per  cent 
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to  be  5  to  6  inch  face  ties  to  be  60  cents  each,  and  culls  40 
cents  each.  Dry  and  green  white  spruce,  same  dimensions 
as  above,  50  cents  each.  Red  spruce  ties  in  sets  at  $20.00 
per  thousand  foot,  board  measure ;  you  to  pay  me  for  all  ties 
and  lumber  delivered  in  Denver  on  the  15th  day  of  each 
month  for  all  delivered  the  preceding  calendar  month ;  you 
to  send  me  word  when  to  commence  to  ship.  First  shipment 
not  to  be  later  than  the  first  of  February  next." 

We  are  not  particularly  concerned  with  the  pleadings, 
and  the  only  thing  important  to  state  is  the  failure  of  the 
plaintiff  to  state  the  terms  or  the  time  or  the  occasion  of  his 
offer  to  fulfill,  which  is  averred  generally  in  the  complaint. 
There  were  several  defenses  interposed,  but  the  decision  turns 
on  none  of  them.  When  it  came  to  the  proof,  the  defend- 
ant waived  the  objections  respecting  the  paper  offered  as 
evidence  of  the  contract  and  any  proof  of  the  authority  of 
the  person  who  had  assumed  to  act  on  behalf  of  the  com- 
pany. Their  entire  defense*was  grounded  on  the  statute  of 
frauds.  There  was  no  performance  by  either.  There  was  a 
tender  of  proof  of  an  offer  by  Dell  to  deliver.  The  trial 
court  agreed  with  the  defendant  as  to  the  applicability  of  the 
statute.  The  plaintiff  made  several  other  offers  of  proof. 
These  embraced  the  number  of  red  spruce  ties  cut,  the  num- 
ber of  white  spruce,  the  number  of  culls,  the  refusal  of  the 
company  to  carry  out  the  contract  that  82,000  red  spruce 
and  8,000  white  spruce  ties  were  to  be  cut.  These  are  the 
only  ones  to  which  reference  will  be  made,  or  which  at  all 
bear  on  the  matters  which  will  be  discussed.  Notwithstand- 
ing the  evidence  tendered,  the  court  refused  to  receive  it, 
adjudged  the  contract  void  under  the  statute  of  frauds,  and 
a  verdict  was  taken  for  the  company,  and  from  the  judgment 
entered  thereon  an  appeal  was  taken  to  this  court. 

Messrs.  Rogers,  Cuthbert  &  Ellts,  for  appellant. 

Messrs.  Yeaman  &  Gove,  for  appellee. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 
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This  case  legitimately  proffers  one  or  two  phases  of  a  must 
interesting  and  difficult  question,  which  has  been  raised  in 
many  actions  wherein  the  contract  which  was  the  subject  of 
the  suit  was  claimed  to  be  within  the  statute  of  frauds. 
When  the  contract  concerns  the  sale  of  goods  and  chattels, 
it  has  frequently  been  necessary  to  determine  whether  the 
character  of  the  thing  sold  was  to  be  ascertained  by  its  form 
at  the  time  fixed  for  delivery,  or  to  be  settled  by  its  condition 
as  it  might  have  been  at  the  date  of  the  execution  of  the 
contract.  This  queiy  has  been  subject  to  modification  in 
certain  classes  of  cases  wherein  there  was  an  agreement  to 
perform  work  and  labor  on  the  chattel,  or  there  was  some 
necessity  to  do  work  whereby  there  would  be  a  change  in 
the  essential  nature  or  form  of  the  material.  We  shall  not 
enter  on  this  discussion.  We  shall  confine  the  case  to  very 
narrow  limits.  The  true  criterion  by  which  to  settle  the 
applicability  of  the  statute  may  possibly  be  found  in  the  sit- 
uation at  the  date  fixed  for  delivery.  Whether  this  be  or  be 
not  true,  there  can  be  no  doubt  the  present  contract  is  in  no 
sense  brought  within  the  precedents  which  hold  the  statute 
inoperative  where  work  or  labor  is  to  be  done  to  reduce  the 
material  to  the  form  in  which  it  is  to  be  delivered  to  the 
vendee.  Cooke  et  al.  v.  Millard  et  al.,  65  N.  Y.  352 ;  Finney 
v.  Apgar,  31  N.  J.  Law,  266 ;  Downs  v.  Moss,  23  Wend.  269 ; 
Gardner  v.  Joy,  9  Mete.  177  ;  Lamb  v.  Crafts,  12  Mete.  353  ; 
Bacon  v.  Parker  et  al.,  137  Mass.  309;  Edwards  v.  The  Or  and 
Trunk  Ry.  Co.,  48  Me.  379 ;  Brown  v.  Sanborn,  21  Minn.  402 ; 
Prescott  v.  Locke,  51  N.  H.  94. 

The  present  case  is  entirely  analogous  in  all  of  its  leading 
features  to  those  which  have  been  cited.  Assuming  it  was 
within  the  contemplation  of  the  parties  that  the  ties  should 
be  prepared  from  standing  timber,  or  from  logs  which  had 
been  cut,  the  work  to  be  done  was  in  no  sense  the  personal 
labor  of  the  contracting  party,  and  so  far  as  it  may  be  con- 
trolled by  the  terms  of  the  contract,  the  agreement  could  as 
well  have  been  fulfilled  by  the  purchase  and  delivery  of  the 
ties  specified  as  by  their  preparation  from  logs,  or  the  reduc- 
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tion  of  standing  trees  to  the  form  of  ties.  It  was  not  agreed 
between  them  that  Dell  should  cut,  manufacture,  and  de- 
liver, but  it  was  simply  an  agreement  to  deliver  so  many  ties 
of  fixed  dimensions  and  of  certain  descriptions  at  a  named 
price.  The  contract  does  not  even  approach  what  are  some- 
times called  "  border  line  cases,"  to  which  it  is  exceedingly 
difficult  to  satisfactorily  apply  well  settled  rules.  No  well 
considered  modern  case  has  treated  an  agreement  like  this 
as  outside  the  statute.  We  therefore  conclude  the  agree- 
ment was  within  it  and  subject  to  its  provisions. 

The  circumstance  that  the  number  40,000  is  mentioned 
concurrently  with  the  specification  of  red  spruce  ties  does 
not  operate  to  aid  the  contract  and  render  it  valid.  The  con- 
tract is  to  be  taken  as  an  entirety  and  indivisible,  and  what- 
ever it  contains  must  be  taken  to  be  parts  of  one  and  the 
same  thing,  and  we  must  from  all  its  terms  be  able  to  con- 
clude what  the  parties  had  agreed  respecting  each  mentioned 
item.  Scott  v.  The  Eastern  Counties  By.  Co.,  12  M.  &  W. 
31 ;  Baker  v.  Biggins,  21  N.  Y.  397 ;  Clark  v.  Baker,  5  Mete. 
452. 

While  we  regard  the  memorandum  ab  wanting  in  some  of 
the  essential  elements  of  a  valid  contract,  we  do  not  place 
our  conclusion  as  to  its  insufficiency  on  the  neglect  to  state 
the  time  at  which  the  material  was  to  be  delivered.  The 
contract  is  so  entirely  defective  that  we  do  not  care  to  enter 
into  the  discussion  of  this  very  troublesome  question.  Many 
well  considered  cases  hold  the  law  will  supply  any  omission 
to  state  the  time  within  which  goods  are  to  be  delivered,  and 
hold  a  contract  performable  within  what  the  law  would  ad- 
judge to  be  a  reasonable  time  after  the  goods  are  called  for. 
The  same  rale  might  apply  if  goods  were  to  be  delivered  at 
a  particular  place,  and  the  offer  of  delivery  was  within  what 
the  law  would  term  a  reasonable  time  subsequent  to  the  exe- 
cution of  the  agreement.  Salmon  Falls  Mfg.  Co.  v.  Ooddardy 
14  How.  446. 

It  is  quite  possible  this  principle  might  not  be  applicable 
to  the  present  case,  and  that  it  is  within  the  rule  which  re- 
Vol.  VII— 23 
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quires  a  definite  statement  of  the  date  of  performance,  because 
there  is  some  mention  made  of  the  time  of  delivery  in  the 
memorandum.  We  prefer  to  leave  this  question  unnoticed, 
because  the  other  defects  are  more  manifest  and  less  trouble- 
some. 

All  agree  the  terms  of  the  bargain  must  be  so  stated  as  to 
render  it  possible  therefrom  to  gather  what  the  parties  have 
agreed  to.  Tested  by  this  very  general  rule,  which  is  suffi- 
cient for  our  purpose,  a  simple  inspection  of  the  memorandum 
will  demonstrate  its  insufficiency.  We  are  unadvised  by  its 
terms  what  number  of  ties  of  the  various  descriptions  were 
agreed  to  be  delivered  by  the  contracting  party.  If  the  40,000 
is  referable  only  to  the  red  spruce  ties,  then  the  agreement  is 
absolutely  silent  as  to  what  the  parties  contracted  respecting 
the  dry  and  green  white  spruce,  and  the  culls  or  the  sets  or 
the  lumber.  If  the  number  is  to  be  taken  as  applicable  to 
all  the  different  varieties,  we  cannot  ascertain  what  part  of 
each  the  parties  contracted  for.  There  is  the  same  difficulty 
with  respect  to  the  number  of  switch  sets  which  were  to  be 
furnished,  the  number  of  culls  which  were  to  be  delivered, 
and  the  amount  of  lumber  which  Dell  was  to  supply.  There 
was  no  agreement  to  supply  a  certain  definite  thing,  or  a  cer- 
tain number  of  articles  of  a  particular  description  of  the  vari- 
ous sorts  specified,  nor  did  the  Railroad  Company  agree  to 
accept  specific  articles  of  a  given  number  or  quantity.  If 
the  company  had  brought  suit  against  Dell  for  the  specific 
performance  of  the  contract,  it  would  have  found  insuperable 
difficulty  to  furnish  a  basis  on  which  the  court  could  decree 
a  performance.  Under  these  circumstances,  the  other  party 
must  be  subject  to  a  like  difficulty  when  he  brings  an  action 
to  recover  damages  for  a  failure  to  perform.  The  necessity 
to  express  the  subject-matter  of  the  contract  in  the  memo- 
randum, or  some  other  writing  to  which  reference  is  made,  is 
pretty  generally  acknowledged.  1  Reed  on  Stat,  of  Frauds, 
sees.  418,  216 ;  Bailey  $  Bogert  v.  Ogden,  3  Johns.  398 ; 
Breaid  v.  Hunger  et  ah,  88  N.  C.  297 ;  Cummer  v.  Butt*,  40 
Mich.  822 ;  Ro*%  «.  Purse,  17  Colo.  24 ;  Eppieh  v.  Clifford, 
6  Colo.  493. 
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There  is  considerable  doubt  whether  this  memorandum  is 
a  contract  at  all,  or  amounts  to. anything  more  than  an  offer 
to  sell,  which  might  or  might  not  be  accepted  by  the  Railroad 
Company,  as  they  should  determine.  The  nature  of  the  mem- 
orandum and  many  of  its  features  would  tend  strongly  to 
support  the  appellee's  contention  that  such  is  its  inherent 
character.  Without  deciding  this  precise  question,  we  do 
hold  the  memorandum  insufficient  to  take  the  case  out  of 
the  operation  of  the  statute,  and  the  district  court  did  not 
err  in  holding  it  void  and  unenforceable. 

The  district  court  committed  no  error  in  the  trial  of  the 
case,  and  its  judgment  will  therefore  be  affirmed. 

Affirmed. 


Winship  v.  May. 

1.  Intervention. 

An  intervention  in  an  attachment  case  is  to  be  treated  as  an  independent 
suit  by  the  intervenor,  who  is  entitled  to  all  the  remedies  afforded 
by  an  appeal  if  the  judgment  be  against  him. 

2.  Appeal. 

An  appeal  by  the  defendant  in  the  main  case  gives  the  intervenor  no 
right  to  question  the  rightfulness  of  a  judgment  against  him. 

3.  Indemnity— When  not  Required. 

Suit  before  a  justice  of  the  peace  on  an  overdue  promissory  note,  which 
was  produced  at  the  trial,  but  which  was  lost  before  trial  on  appeal. 
Heldy  the  case  is  not  within  the  rule  which  would  compel  plaintiff 
to  indemnify  the  defendant  against  an  action  by  any  other  person 
on  the  paper. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  E.  H.  Park  and  Mr.  Wm.  Knapp,  for  appellant. 

Messrs.  McIntyre,  Bray  &  Jarvis,  for  appellee. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

May  brought  suit  against  William  A.  Winship  before  a 
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justice,  on  a  promissory  note  for  §100,  dated  in  August,  1890, 
payable  to  the  order  of  Benjamin  &  Co.,  and  by  that  firm 
indorsed  to  May,  before  maturity.  He  procured  a  writ  of 
attachment  in  aid  of  his  suit,  and  caused  it  to  be  levied  on 
certain  property.  The  action  was  defended  by  Winship,  and 
a  claim  of  title  to  the  property  was  put  in  by  Hannah  Win- 
ship,  the  defendant's  wife,  by  a  petition  of  intervention, 
which  she  filed  under  the  statute.  On  the  trial  judgment 
was  entered  for  the  amount  of  the  note  against  Winship,  and 
the  justice  found  against  the  intervenor  on  her  petition. 
Winship  ultimately  appealed  the  case  to  the  county  court 
Mrs.  Winship  took  no  steps  to  reverse  the  judgment  against 
her.  When  the  case  came  on  for  trial  in  the  county  court,  it 
was  heard  on  the  main  issue,  and  the  intervenor  then 
attempted  to  assert  her  rights  and  obtain  an  adjudication 
respecting  the  claim  which  she  had  set  up.  This  application 
was  denied,  and  the  court  held  the  proceedings  in  interven- 
tion were  not  before  it,  because  the  intervenor  had  failed  to 
take  any  steps  to  appeal  from  the  adverse  finding.  The  note 
was  not  produced.  The  justice  had  failed  to  transmit  it  with 
the  papers,  and  much  search  was  made  for  it  in  his  office, 
but  the  search  was  unsuccessful.  Considerable  evidence  was 
offered  respecting  the  loss,  and  testimony  was  offered  as  to 
its  contents.  The  abstract  does  not  contain  the  testimony 
on  this  subject.  There  is  a  very  brief  recital  of  it,  which  in 
no  manner  conveys  the  substance  of  the  proof  or  expresses 
the  effect  of  the  evidence.  On  examination  of  the  record,  we 
find  several  witnesses  were  produced,  who  were  able  to  state 
substantially  the  contents  of  the  paper,  its  production  at  the 
time  of  the  trial  before  the  justice,  and  a  search  through  the 
files  and  papers  in  that  office  to  find  it.  The  justice  was  not 
produced,  and  the  evidence  was  confined  to  that  of  the 
attorneys  who  with  him  unsuccessfully  searched  the  files,  the 
records,  and  the  places  where  such  papers  were  kept  The 
only  thing  left  at  all  in  doubt  was  the  exact  date  of  the  note, 
which  was  given  the  20th  and  24th  of  August,  1890.  The 
defendant  admitted  on  examination  that  the  note  which  was 
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sued  on  before  the  justice  and  offered  in  evidence  there,  and 
on  which  the  judgment  was  rendered,  was  signed  by  him, 
although  he  claimed  to  have  paid  it. 

On  this  statement  of  facts,  but  two  matters  are  presented 
to  our  attention.  The  first  concerns  the  review  of  the  pro- 
ceedings respecting  the  title  of  the  intervenor.  It  is  insisted 
the  appeal  of  the  main  case  from  the  justice  to  the  county 
court,  and  thence  here,  brings  that  matter  before  us,  and 
entitles  the  intervenor  to  a  review  of  the  regularity  and  right- 
fulness of  the  judgment  in  the  county  court  concerning  her 
claim.  In  this  matter,  we  must  disagree  with  counsel.  The 
question  has  been  entirely  set  at  rest  by  several  decisions  in 
the  supreme  court,  where  similar  questions,  if  not  the  exact 
issue,  have  been  under  consideration.  It  has  been  adjudged 
that  proceedings  in  intervention  are  independent  of  the  main 
suit,  and  a  right  conferred  on  the  claimant  of  property  which 
has  been  taken  under  the  process  of  attachment  to  assert  his 
title  relatively  to  the  same  extent  as  he  might  in  a  suit  in 
replevin  against  the  officer  to  recover  the  identical  chattels. 
It  is  treated  as  an  independent  suit  by  the  intervenor,  who  is 
entitled  to  all  the  remedies  afforded  by  an  appeal,  if  the  judg- 
ment is  against  him.  Wike  et  al.  v.  Campbell,  5  Colo.  126 ; 
Mc Robbie  v.  Higgiribotham  et  ah,  11  Colo.  812 ;  Kinnear  v. 
Flanders,  17  Colo.  11. 

Under  these  circumstances,  it  is  manifest  the  present 
appeal  presents  no  question  respecting  the  sufficiency  of  the 
petition,  or  the  rightfulness  of  the  judgment  which  the  jus- 
tice entered  against  the  intervenor.  She  failed  to  appeal 
the  case  to  the  county  court,  was  without  the  right  of  appeal 
from  that  to  this,  and  although  the  record  may  contain  much 
information  respecting  it,  we  are  under  no  obligations  to 
express  any  opinion  about  it.  For  this  reason,  the  error 
which  Winship  assigns  as  based  on  that  part  of  the  record 
will  be  totally  disregarded. 

There  is  but  one  other  error  open  to  consideration.  This 
is  based  on  the  sufficiency  of  the  proof  that  the  note  was  lost. 
There  are  several  reasons  why  the  error  is  not  well  laid.     In 
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the  first  place,  the  facts  were  found  against  the  appellant  by 
the  trial  court,  and  we  are  at  liberty  to  accept  that  finding 
as  conclusive  on  his  rights.  He  has  failed  to  print  the  testi- 
mony in  the  abstract,  and  what  has  been  preserved  for  our 
examination  in  no  manner  demonstrates  any  error  as  to  this 
issue.  Disregarding  the  last  suggestion,  the  record  was 
examined  and  the  testimony  read,  and  on  it,  as  it  stands  in 
the  bill  of  exceptions,  we  are  quite  of  the  opinion  the  court 
did  not  err  in  finding  that  the  note  was  lost  and  in  assuming 
the  proof  to  be  entirely  ample  and  satisfactory  to  permit  a 
recovery  on  the  instrument.  In  some  of  its  features,  the 
case  is  vastly  different  from  other  actions  which  have  been 
brought  on  lost  commercial  paper.  The  original  judgment 
was  rendered  in  the  justice  court  on  the  note,  which  was 
there  produced.  If  the  note  was  lost,  it  was  the  fault  of  the 
tribunal  wherein  the  case  was  tried,  for  which  the  plaintiff 
was  in  no  manner  responsible,  and  no  possible  injury  can  ever 
come  to  the  defendant  therefrom.  The  note  is  long  since 
due,  and  was  at  the  time  of  the  trial  before  the  justice,  and 
no  person  could  acquire  title  as  against  the  judgment  cred- 
itor, nor  could  the  defendant  under  any  circumstances  be 
forced  to  respond  in  an  action  brought  on  it.  These  circum- 
stances take  the  case  out  of  the  operation  of  the  rule  which 
would  compel  the  plaintiff  to  indemnify  the  defendants  as 
against  an  action  by  any  other  person  on  the  paper.  Mackey 
v.  Mackey,  16  Colo.  134. 

The  case  was  tried  without  error.     The  evidence  fully 
justifies  the  judgment,  which  will  accordingly  be  affirmed. 
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Campbell  v.  The  Poudrb  Valley  Bane. 

New  Trial. 

When  there  is  no  evidence  to  support  the  verdict,  a  new  trial  should  be 
granted. 

Appeal  from  the  District  Court  of  Larimer  County. 

Mr.  Geo.  B.  Campbell,  for  appellant. 

Messrs.  Robinson  &  Love,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

This  controversy  concerns  the  ownership  of  a  claim  against 
the  Union  Pacific  Railway  Company.  A  matter  of  differ- 
ence between  Frank  R.  Campbell  and  the  company,  grow- 
ing out  of  a  failure  of  title  to  land,  was  settled  and  adjusted 
between  them  by  the  allowance  of  $1,150  to  Campbell.  The 
appellee  brought  suit  against  Campbell  and  others  and  gar- 
nisheed  the  company.  The  latter  answered,  setting  forth 
the  settlement  with  Campbell,  and  the  allowance  to  him ; 
but  averred  that  a  notice  had  been  served  upon  it  of  the 
assignment  of  the  indebtedness  by  Frank  R.  Campbell  to  the 
appellant,  George  B.  Campbell.  Upon  petition  of  the  plain- 
tiff (appellee)  the  appellant  was  brought  into  court  to  dis- 
close his  title  to  the  claim.  He  thereupon  filed  a  paper  in  the 
nature  of  a  petition  in  intervention,  alleging  the  assignment 
of  the  claim  to  him  by  Frank  R.  Campbell  for  a  valuable  and 
adequate  consideration  a  considerable  time  before  the  gar- 
nishment, without  knowledge  on  his  part  of  any  indebtedness 
from  Frank  R.  to  the  plaintiff.  The  testimony  of  the  inter- 
venor  at  the  hearing  sustained  the  averments  of  his  petition 
in  every  particular.  It  showed  that  he  made  the  purchase 
in  good  faith  and  for  value ;  that  he  knew  nothing  of  the 
claim  of  the  plaintiff  against  Frank  R.,  and  supposed  that 
the  latter  was  solvent;  and  that  he  had  notified  the  Railway 
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Company  of  the  assignment  before  the  garnishment  process 
was  served.  The  testimony  was  not  shaken  in  the  least 
degree,  and  its  contradiction  was  not  even  attempted. 

The  court,  instead  of  directing  a  verdict  for  the  inter- 
vener, instructed  the  jury  that  if  they  believed  the  transac- 
tion was  entered  into  for  the  purpose  of  defrauding  the 
plaintiff,  or  if  there  was  an  arrangement  between  the  inter- 
veuor  and  Frank  R.  Campbell  whereby  the  latter  was  to 
receive  back  any  portion  of  the  money,  they  should  find  for 
the  plaintiff.  The  verdict  was  in  the  plaintiff's  favor ;  and, 
after  a  refusal  by  the  court  to  set  it  aside,  was  followed  by  a 
corresponding  judgment,  from  which  the  intervenor  has 
appealed. 

No  error  is  assigned  upon  the  instructions.  We  shall 
therefore  refrain  from  comment  upon  them.  The  verdict 
and  judgment  are  properly  before  us,  but  there  is  not  much 
to  be  said  about  them.  The  verdict  passes  our  understand- 
ing. We  cannot  find  in  the  record  the  slightest  justifica- 
tion for  it.  There  is  an  utter  want  of  evidence  of  any  kind 
from  which  even  a  remote  inference  favorable  to  it  might  be 
drawn.  There  was  a  motion  to  set  it  aside,  which,  instead 
of  being  denied,  should  have  been  promptly  sustained. 

The  judgment  will  be  reversed. 

Reversed. 


Wolcott  et  al.  v.  Johns. 

1.  Agency — Ratification. 

A  principal  is  bound  by  the  unauthorized  act  of  one  assuming  to  be  his 
agent  when,  with  full  knowledge  of  the  facts,  he  subsequently  rat- 
ifies the  act. 

2.  Sales — Conditions. 

Under  a  contract  for  the  sale  of  real  estate,  a  deed  was  made  by  the 
vendor  and  promissory  notes  by  the  purchasers,  all  of  which  were 
placed  in  the  custody  of  B.,  to  be  delivered  when  the  vendor  should 
produce  to  him  an  abstract  of  title  showing  the  vendor's  right  to 
convey.  Vendor  produced  an  abstract  showing  such  right  and  pro- 
cured its  approval  by  the  custodian,  but,  previous  to  such  approval, 


1896.]  Wolcott  v.  Johns.  361 

the  vendor's  interest  had  been  incumbered  by  the  levy  of  an  attach- 
ment, which  fact  was  known  to  him,  but  was  not  noted  on  the  ab- 
stract and  was  unknown  to  the  custodian.  Held,  it  was  the  duty 
of  the  vendor  to  advise  the  custodian  of  every  matter  of  record  con- 
cerning the  title,  and  that  the  approval  of  the  custodian  would  not 
support  an  action  by  the  vendee  for  the  delivery  of  the  notes. 

8.  Escbow — Delivery. 

A  deed  placed  in  escrow  to  be  delivered  upon  the  performance  of  a  con- 
dition is,  until  the  condition  has  been  performed,  ineffective  for  any 
purpose. 

4.  Vendor  and  Vend  e. 

A  purchaser  who  has  bargained  for  a  good  title  is  under  no  obligation 
to  accept  a  deed  to  incumbered  property. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Reddell,  Starkweather  &  Dixon  and  Mr. 
Daniel  E.  Parks,  for  appellants. 

Mr.  Late  Pence,  Mr.  James  S.  McGinnis  and  Mr. 
Harby  Lee,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

On  the  17th  day  of  February,  1886,  the  appellee  brought 
this  action  against  the  appellants  and  Hugh  Butler,  setting 
forth  that  on  the  13th  day  of  August,  1885,  he  entered  into 
a  contract  with  the  defendant  Wolcott  acting  for  himself, 
and  with  the  defendant  Henderson  by  Wolcott  as  his  agent, 
whereby  he  agreed  to  convey  to  Wolcott  and  Henderson,  by 
a  good  and  sufficient  deed,  the  undivided  three-sixteenths  of 
the  Pocahontas  mining  claim,  and  the  undivided  one  half  of 
the  Rockport  mining  claim,  both  in  the  Tomichi  mining  dis- 
trict, Gunnison  county,  Colorado ;  and  whereby  the  defendants 
Wolcott  and  Henderson  agreed  to  execute  to  the  plaintiff 
their  two  several  promissory  notes,  one  for  $500,  due  sixty 
days  after  date,  and  one  for  $2,000,  due  one  year  after  date ; 
and  that  the  deed  and  notes  were  to  be  deposited  with  the 
defendant  Butler  and  held  by  him  until  the  plaintiff  should 
produce  to  him  an  abstract  of  title  showing  the  plaintiff's 
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right  to  convey  the  property.  When  this  should  be  done 
Butler  was  to  deliver  the  notes  to  the  plaintiff,  and  the  deed 
to  Wolcott  and  Henderson.  The  complaint  alleges  that  in 
accordance  with  this  contract  the  deed  and  notes  mentioned 
were  made  and  delivered  to  Butler,  and  that  there  were  there- 
upon executed  two  instruments  as  follows : 

"  August  18th,  1885. 
"  Received  of  Amos  Henderson  and  A.  Wolcott  two  prom- 
issory notes  payable  to  the  order  of  Rudolph  H.  Johns,  dated 
this  day,  one  for  the  sum  of  five  hundred  dollars  ($500)  due 
60  days  after  date,  and  the  other  for  the  sum  of  two  thousand 
($2,000)  due  one  year  after  date,  each  with  interest  from 
date  at  the  rate  of  (10)  per  cent,  per  annum,  which  said 
notes  are  to  be  held  by  me  and  delivered  to  said  Rudolph  H. 
Johns,  who  is  to  produce  to  me  an  abstract  of  title  showing 
his  right  to  convey  to  the  said  Henderson  and  Wolcott  the 
undivided  three-sixteenths  (3-16)  of  the  Pocahontas  lode  and 
the  one  half  (1-2)  of  the  Rockport  lode,  both  of  said  lodes 
situated  in  Tomichi  mining  district,  Gunnison  county,  Colo- 
rado, and  a  deed  now  in  escrow  conveying  said  titles  to  the 
said  Henderson  and  Wolcott. 

"  Hugh  Butler." 

"August  13th,  1885. 
44  Having  this  day  executed  and  placed  in  escrow  a  deed 
conveying  to  Amos  Henderson  and  Anson  Wolcott  the  un- 
divided three-sixteenths  of  the  Pocahontas  lode,  and  the 
undivided  one-half  of  the  Rockport  lode,  all  situated  in  Tomi- 
chi mining  district,  Gunnison  Co.,  Colorado,  and  the  said 
Henderson  and  Wolcott  having  executed  and  placed  in  es- 
crow their  two  promissory  notes  aggregating  twenty-five 
hundred  dollars,  all  being  left  with  Hugh  Butler  to  be  held 
by  him  until  I  produce  a  satisfactory  title  to  said  property, 
which  I  hereby  undertake  and  agree  to  do.  I  further  agree 
that  in  the  meantime  the  said  Henderson  and  Wolcott  may 
enter  into  possession  of  said  property  and  work  and  mine  the 
same. 

44  Rudolph  H.  Johns." 
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The  deed  was  a  quitclaim,  and  the  notes  were  signed 
"  Amos  Henderson  by  A.  Wolcott ; "  "  A.  Wolcott."  It  is 
further  averred  that  the  plaintiff  did  on  the  22dday  of  October, 
1885,  produce  to  Butler  an  abstract,  and  other  evidences  of 
title,  showing  his  right  to  conyey  the  property,  with  which 
Butler  was  satisfied,  and  so  expressed  himself  to  the  parties, 
as  showing  a  good  title  in  the  plaintiff ;  yet,  nevertheless,  at 
the  instigation  of  Wolcott  and  Henderson,  Butler  refused  and 
failed  to  deliver  the  notes  to  the  plaintiff.  The  prayer  is  for 
judgment  against  Butler  that  he  deliver  the  notes  to  the 
plaintiff,  and  for  other  relief. 

Henderson  demurred  to  the  complaint  for  the  reason  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action  ; 
and  from  a  decision  overruling  his  demurrer  appealed  to  the 
supreme  court.  That  court  held  the  complaint  good.  Hen- 
derson v.  Johns*  13  Colo.  280. 

Mr.  Justice  Hayt,  who  delivered  the  opinion,  after  reciting 
the  complaint,  stated  the  question  presented  by  the  demurrer, 
and  the  contentions  of  the  parties  concerning  it,  thus :  "  To 
whom  was  this  title  to  be  satisfactory?  The  bill  is  framed 
upon  the  theory  that  it  was  to  be  satisfactory  to  Mr.  Butler 
alone,  and  an  averment  is  inserted  to  the  effect  that  the  ab- 
stract thereafter  produoed  satisfied  Mr.  Butler  that  the  title 
was  sufficient ;  while  the  appellant  claims  that  the  grantees 
in  the  deed,  i.  e.,  himself  and  Wolcott,  are  made  the  sole 
judges  of  the  sufficiency  of  the  title."  After  discussing  the 
contract  as  set  out  in  the  complaint,  and  the  written  instru- 
ments executed  in  pursuance  of  it,  the  conclusion  reached  is 
given  in  the  following  language :  "  It  follows  from  the  con- 
struction which  we  place  upon  the  contract  that,  when  appel- 
lee produced  such  an  abstract  of  title  as  satisfied  Mr.  Butler 
of  his  right  to  convey,  the  condition  upon  which  the  delivery 
of  the  notes  was  agreed  to  be  made  was  fully  met;  and, 
having  alleged  these  facts  in  his  complaint,  the  pleading  must 
be  held  sufficient  in  this  particular."  The  decision  of  the 
lower  court  upon  the  demurrer  having  been  affirmed,  Hen- 
derson answered,  denying  the  authority  of  Mr.  Wolcott  to 
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act  for  him  in  making  the  contract,  or  in  signing  his  name 
to  the  notes,  and  averring  that  the  plaintiff  never  had  a  title 
to  the  property  which  was  good  or  satisfactory.  The  answer 
of  Wolcott  denied  title  in  the  plaintiff,  denied  the  contract 
as  it  was  set  out  in  the  complaint,  denied  that  the  plaintiff, 
on  the  22d  day  of  October,  1885,  or  at  any  other  time,  pro- 
duced to  Butler  an  abstract  or  other  evidence  of  title  show- 
ing his  right  to  convey  the  property,  and  specifically  alleged 
a  number  of  defects  in  the  plaintiff's  title  by  reason  of  which 
it  was  not  good  or  satisfactory,  concluding  as  follows : 

"  Fourth.  And  for  a  further  defense  this  defendant  alleges 
on  information  and  belief,  that  on  the  7th  day  of  October, 
1885,  in  a  certain  suit  then  pending  in  the  county  court  of 
Gunnison  county,  wherein  Philip  H.  Eastman  was  and  is 
plaintiff,  and  said  R.  H.  Johns  was  and  is  defendant,  a  writ 
of  attachment  was  duly  issued  against  said  Johns'  property 
for  the  sum  of  $386.22,  which  said  attachment  was  on  the 
same  day  levied  on  all  the  interests  of  said  Johns  in  said 
Rockport  and  Pocahontas  lode  mining  claims,  which  attach- 
ment and  the  lien  thereof  thereon  remains  in  force  and  effect 
against,  and  a  lien  upon,  all  his  interests  in  said  claims,  alleged 
in  said  complaint  and  described  in  said  instruments  therein 
set  forth,  signed  by  said  Johns."  On  motion  of  the  plaintiff 
the  portions  of  the  answer  alleging  defects  in  the  title  were 
all  stricken  out  except  the  foregoing.  Afterwards  Wolcott 
filed  a  supplemental  answer,  setting  forth  the  recovery  of 
judgment  by  Eastman  in  his  attachment  suit,  the  issue  of 
execution  upon  the  judgment,  the  sale  of  the  attached  prop- 
erty to  the  attachment  plaintiff  for  $457.40,  the  failure  of 
Johns  to  redeem  the  property  from  the  sale,  and  averring 
that  it  had  become  the  property  of  Eastman.  A  replication 
was  filed  and  the  case  tried.  The  result  was  a  decree  in  the 
plaintiff's  favor,  from  which  both  the  defendants  appealed. 

Henderson's  counsel  meets  us  with  a  voluminous  argu- 
ment against  the  right  or  authority  of  Wolcott  to  represent 
his  client  in  the  transaction.  It  is  not,  in  our  opinion,  im- 
portant whether  Wolcott  had  authority  for  the  purpose  or 
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not,  and  with  a  few  observations  we  shall  dismiss  the  sub- 
ject. As  to  whether  such  authority  was  originally  given,  the 
statements  of  the  two  men  are  in  direct  conflict.  Wolcott 
testified  that  it  was,  and  Henderson  that  it  was  not ;  but  the 
testimony  of  the  latter  shows  a  subsequent  ratification,  with 
full  knowledge  of  the  facts,  of  all  that  Wolcott  did.  Upon 
the  testimony  of  either,  Henderson  was  bound. 

The  testimony  of  the  parties  as  to  the  terms  of  the  con- 
tract in  accordance  with  which  the  two  writings  were  drawn 
is  conflicting ;  it  being  asserted  on  the  one  side,  and  denied 
on  the  other,  that  Mr.  Butler  was  to  pass  upon  the  title,  and 
when  it  was  satisfactory  to  him,  deliver  the  notes  to  Johns 
and  the  deed  to  Wolcott  and  Henderson.  Mr.  Butler  him- 
self said  that  the  conversation  was  that  he  was  to  examine 
the  title,  and  if  he  found  it  good  deliver  to  each  side  the 
papers  to  which  it  was  entitled.  We  shall  therefore  let  this 
matter  rest  where  it  is ;  and,  taking  for  our  starting  point 
the  interpretation  given  by  the  supreme  court  to  the  con- 
tract, and  the  instruments  as  they  appeared  in  the  complaint, 
proceed  to  an  examination  of  the  evidence,  to  ascertain  at 
what  time,  if  ever,  the  plaintiff  was  entitled,  in  accordance 
with  the  letter  and  spirit  of  his  contract,  to  exact  the  notes 
from  Butler. 

The  first  expression  by  Mr.  Butler  concerning  the  title  on 
which  he  was  to  pass  is  found  in  the  following  letter  from 
him  to  Mr*  Wolcott : 

"Denver,  Colorado,  Sept.  17, 1885. 
44  Hon.  Ansof  Wolcott, 

44  Wolcott,  White  County,  Indiana. 
44  Dear  Sir:  Pursuant  to  the  understanding  of  August  13th 
from  you  and  Mr.  R.  H.  Johns,  when  at  my  office,  I  sent  for 
a  continuation  of  the  abstract  of  the  Pocahontas  lode  and 
also  for  an  abstract  of  the  Rockport  lode.  They  were  sent 
me  by  the  recorder  of  Gunnison  county  with  a  certificate  of 
their  correctness  down  to  Aug.  17th.  The  abstract  of  the  Po- 
cahontas shows  that  the  deed  to  Eastman  from  Phelps  should 
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have  been  3-16ths  instead  of  3-8ths,  thus  confirming  Mr. 
Johns'  idea. 

44 1  have  examined  the  abstracts  and  they  show  title  in  Mr. 
Johns  authorizing  him  to  convey  3-16ths  of  the  Pocahontas 
lode  and  1-2  of  the  Rockport  lode  to  you  and  Mr.  Henderson 
as  per  the  bargain  between  you.  At  the  same  time  there 
are  some  matters  in  the  abstract  which  I  deem  it  my  duty  to 
acquaint  you  of  at  this  time.  Concerning  the  Pocahontas, 
Cams,  the  locator  deeded  1-2  to  A.  F.  Post  in  1881,  the  year 
after  the  location.  Subsequently  he  deeded  the  other  half 
to  Philip  H.  Eastman.  Eastman  has  held  his  half  since  that 
time,  so  that  the  interest  which  Mr.  Johns  is  to  convey  to 
you  comes  out  of  Post's  half.  Now  Post  is  apparently  di- 
vested of  his  title  in  two  ways.  One  is  by  forfeiture  pro- 
ceedings on  the  part  of  Cams  for  failure  on  the  part  of  Post 
to  pay  his  annual  assessments  for  1881  and  1882.  This  for- 
feiture proceeding  begins  with  affidavits  in  1882  and  ends  in 
affidavits  in  April,  1883.  Whether  or  not  the  forfeiture 
proceeding  was  sufficient  to  take  Post's  title  from  him  and 
put  it  in  Cams,  is  a  question  that  I  cannot  answer  satisfac- 
torily from  the  record. 

44  The  proceeding  is  a  risky  one  at  best,  and  depends  on  a 
good  many  matters  not  satisfactorily  shown  in  the  abstract 
But  Post  gave  a  deed  October  23d,  1888,  to  Timothy  Maban- 
nan  after  the  forfeiture  proceedings  were  begun  by  Cams. 

44  Cams  also  deeded  an  eighth  to  Mahannan  September  4, 
1888,  and  then  Mahannan  deeded  to  Cams  September  7, 1883, 
the  undivided  one-half.  This  would  confirm  the  title  safely 
in  Cams  to  the  Post  half  in  September,  1883,  but  for  one 
thing:  that  is  that  the  Post  deed  to  Mahannan  was  not 
acknowledged,  so  there  is  no  sufficient  evidence  of  his  execu- 
tion of  the  deed.  Post  might  claim,  so  far  as  the  abstract 
shows,  that  neither  the  forfeiture  proceeding  nor  this  deed 
divested  him  of  his  interest.  Of  course  if  he  did  make  the 
deed  it  could  be  proven  by  outside  evidence.  I  assume  the 
facte  exist  to  take  the  title  out  of  Post.  At  all  events  the 
subsequent  transfers  seem  to  assume  that  Cams  became  and 
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was  the  owner  of  that  half  interest,  again,  on  and  after  Sep- 
tember 7, 1883.  Cams  thereafter  gave  a  trust  deed  to  Thomas 
George,  on  the  three-eighths.  The  trust  deed  was  given  Jan- 
uary 9, 1885,  to  secure  $1,000,  due  in  six  months  at  5  per  cent, 
per  month.  George,  the  trustee,  sold  out  this  title  and  gave 
a  deed  to  it  to  George  S.  Phelps,  on  April  30, 1884.  As  you 
will  notice  the  six  months  had  not  expired,  so  the  default 
must  have  been  in  the  payment  of  interest.  If  that  was  the 
fact,  and  the  trust  deed  provided  for  the  sale  upon  a  default 
in  the  interest,  the  trustee's  deed  would  be  all  right.  The 
abstract  does  not  show  the  facts  in  the  matter.  Phelps  deeds 
thereafter  three-sixteenths  to  Eastman  and  three-sixteenths 
to  R.  H.  Johns  and  this  is  how  Mr.  Johns  gets  his  title.  It 
may  be  said  in  passing  that  Phelps  took  his  title  in  the  name 
of  George  S.  Phelps,  trustee,  and  deeds  it  in  the  same  way  to 
Johns.  This  would  indicate  that  the  deed  to  him  might 
have  put  the  title  in  him  as  trustee  for  certain  purposes  and 
we  would  then  have  to  inquire  whether  the  deed  from  him 
was  in  conformity  with  his  trust.  But  there  was  some  talk 
concerning  this  when  you  were  here,  and  my  understanding 
was  that  the  use  of  the  word  '  trustee '  meant  nothing  in  this 
transaction.  In  July  and  August,  1884,  there  are  two  Us 
pendens  of  record  in  suits  by  Cams  against  Thomas  George, 
Eastman  and  others.  There  is  no  disposition  of  these  suits 
shown  in  the  abstract,  but  I  understand  you  were  acquainted 
with  the  matters  and  understood  them  fully.  There  is  also 
an  agreement  dated  the  17th  day  of  November,  1883,  recorded 
January  18, 1884,  between  Cams  on  the  one  part  and  Cook 
and  Gifford  on  the  other,  reciting  that  Cams  had  placed  his 
deed  in  escrow  for  an  undivided  one-fourth.  Conditioned  to 
be  returned  on  the  payment  by  him  of  $726,  on  or  before 
July  1, 1884.  The  abstract  does  not  show  any  disposition  of 
this  deed,  but  in  any  event  it  cannot  affect  any  purchaser 
under  the  trust  deed  to  George  which  was  recorded  first. 
These  are  all  the  matters  that  need  to  be  noted.  As  stated 
above  the  conveyance  indicates  that  the  title  has  been  brought 
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down  to  Mr.  Johns  all   right.     At  the  same  time  I  thought 
it  best  to  notify  you  of  these  questions. 

"The  Rockport  lode  is  shown  to  be  one-half  in  R.  H. 
Johns  by  deed  from  George  S.  Phelps,  trustee.  The  title  is 
straight  as  shown  by  abstract.  There  is  a  notice  of  lis  penr 
dens  July  24, 1884,  in  a  suit  by  Cams  against  George,  East- 
man and  others  as  stated  above.  I  believe  you  are  acquainted 
with  the  nature  and  disposition  of  these  suits.  Mr.  Johns 
was  in  the  other  day  and  I  told  him  I  would  write  to  you 
and  ask  for  your  authorization  to  hand  him  the  notes  and 
take  the  deed  for  you.  If  you  are  satisfied  please  write  me 
to  hand  over  the  notes  to  Mr.  Johns  and  whether  I  shall 
send  the  deeds  to  you  or  send  them  to  Gunnison  county  for 
recording. 

44  Yours  respectfully, 

44  Hugh  Butler." 

It  is  quite  apparent  that  when  the  foregoing  letter  was 
written,  Mr.  Butler  was  not  satisfied  with  the  title  which 
had  been  exhibited.  The  suggestions  of  want  of  data  to 
enable  him  to  determine  upon  the  validity  of  certain  trans- 
fers, and  the  fact  that  he  wrote  the  letter,  instead  of  at  once 
delivering  the  notes  to  Johns,  prove  that  to  his  mind  the 
title  was  at  least  doubtful.  But  in  his  testimony,  speaking 
with  reference  to  the  subject-matter  of  the  letter,  he  said : 
44 1  remember  that  in  the  examination  of  the  title  the  ques- 
tion occurred  to  me  whether  Mr.  Post's  title  had  been  taken 
out  of  him  by  certain  forfeiture  proceedings.  I  did  not 
think  it  was  a  very  good  title,  and  I  advised  that  a  convey- 
ance be  had  from  Mr.  Post  if  one  could  be  had.  The  abstract 
did  show  a  conveyance  from  Mr.  Post,  but  it  was  not 
acknowledged,  and  I  was  not  satisfied  with  it."  Mr.  Wolcott 
answered  Mr.  Butler's  letter,  saying  that  he  had  sent  it  to  Mr. 
Henderson,  that  he  might  have  such  examination  made  as 
would  satisfy  him  that  the  title  was  safe,  and  directing  Mr. 
Butler  not  to  deliver  the  notes.  In  pursuance  of  Mr.  But- 
ler's advice,  Mr.  Johns  procured  the  necessary  deed  from  Mr. 
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Post,  and  submitted  it  to  Mr.  Butler  on  October  22, 1885.  On 
that  day  Mr.  Butler  sent  the  following  telegraphic  message 
to  Mr.  Wolcott:  "Johns  has  obtained  new  deed  from  Post, 
properly  acknowledged.  He  demands  delivery  of  notes. 
Shall  I  deliver  them  to  him  ?  "  Mr.  Wolcott  telegraphed  in 
reply :  "  Please  do  not  deliver  notes ;  will  write  objections." 
His  letter  written  October  23, 1886,  contained  the  following  : 
44  Your  first  letter  as  to  the  Johns  title  to  the  Pocahontas, 
indicates  some  other  questions  to  be  examined  besides  the 
Post  deed.  This  letter  I  sent  to  Mr.  Henderson  to  have 
these  questions  examined.  This  was  before  I  was  aware  he 
objected  to  the  purchase.  I  will  write  to-day  to  Mr.  Hen- 
derson requesting  him  to  return  me  that  letter  of  yours, 
that  the  questions  therein  indicated  by  you  may  be  inquired 
into.  *  *  *•  As  soon  as  I  receive  the  letter  from  Mr.  Hen- 
derson I  will  write  to  you  again."  On  October  23,  1885, 
Mr.  Butler  wrote  to  Mr.  Johns  as  follows : 

"Dear  Sir:  According  to  promise,  I  telegraphed  Mr. 
Waller  last  night,  inquiring  if  the  suits  had  been  dismissed, 
and  I  also  telegraphed  Mr.  Wolcott  that  you  had  procured  a 
satisfactory  deed,  duly  acknowledged,  from  Mr.  Post,  and 
asking  instructions  from  him  about  delivering  the  notes  to 
you,  stating  that  you  demanded  the  same.  This  morning  I 
received  a  dispatch  from  Mr.  Waller,  stating  that  one  suit 
had  been  dismissed,  on  the  25th  of  August,  1884,  and  the 
other  on  the  24th  of  February,  1885,  which,  of  course,  was 
satisfactory.  At  the  same  time,  I  received  a  telegram  from 
Mr.  Wolcott,  as  follows :  *  Please  do  not  deliver  notes.  Will 
write  objections.9  This,  to  me,  was  quite  a  surprise,  and,  I 
confess,  it  produced  a  feeling  of  disgust.  I  do  not  under- 
stand why  Mr.  Wolcott,  at  this  late  day,  and  under  all  the 
circumstances,  can  have  any  objections  to  make.  I  write 
to  him  by  to-day's  mail,  asking  him,  if  he  has  not  written, 
to  write  at  once,  as  I  do  not  propose  to  be  trifled  with  in 
this  matter.    As  soon  as  I  hear  from  him  I  will  let  you  know. 

44  Yours  respectfully, 

44  Hugh  Butler." 
Vol.  VII— 24 
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It  appears  from  Mr.  Butler's  testimony  that  Mr.  Waller 
was  clerk  of  the  district  court  of  Gunnison  county,  and  that 
the  two  suits  mentioned  were  those  referred  to  in  his  letter 
of  September  17th,  as  Cams  v.  Thomas  George,  Eastman  and 
others.  Correspondence  continued  between  Mr.  Butler  and 
Mr.  Wolcott  until  November  11,  1885,  when  Mr.  Butler 
wrote  a  letter  to  Mr.  Wolcott,  in  which  the  following  occurs : 
"  Remembering  the  conversation  which  took  place  between 
Mr.  Johns  and  yourself  in  my  presence,  and  the  correspond- 
ence which  has  passed  between  us,  I  am  of  the  opinion  that 
Mr.  Johns  has  fully  complied  with  his  part  of  the  contract, 
and  that  he  is  entitled  to  the  delivery  of  the  notes.  I  think 
he  has  fairly  met  all  the  conditions  and  requirements  of  his 
agreement,  and  that  the  title  tendered  him  is  satisfactory." 
The  foregoing  letter  contains  the  first  expression  from  Mr. 
Butler  to  Mr.  Wolcott  that  the  title  was  satisfactory,  although 
it  would  appear  from  his  letter  to  Mr.  Johns  that  he  had  be- 
come satisfied  with  the  title  on  the  22d  or  23d  of  October. 

But,  as  appears  from  the  evidence,  on  the  9th  day  of 
October,  1885,  Philip  H.  Eastman  brought  suit  against  Mr. 
Johns  in  the  county  court  of  Gunnison  county,  in  which  suit 
he  caused  a  writ  of  attachment  to  be  issued.  The  writ  was, 
on  the  same  day,  levied  upon  the  three  sixteenths  interest  of 
Johns  in  the  Pocahontas  claim,  and  his  one  half  interest  in 
the  Rockport  claim;  and  on  October  12,  1885,  the  sum- 
mons issued  in  the  suit,  and  a  copy  of  the  writ  of  attachment, 
were  served  upon  him.  The  evidence  shows  that  this  suit 
proceeded  to  judgment  against  Johns,  that  execution  was 
issued  upon  the  judgment,  and  the  property  levied  upon  by 
the  writ  of  attachment  sold  to  the  attachment  plaintiff  for 
8457.40,  who,  after  the  period  allowed  for  redemption  had 
expired,  received  a  sheriff's  deed  for  the  property.  The 
sheriff's  deed  was  executed  before  the  filing  of  Wolcott's 
supplemental  answer.  The  evidence  disclosed  this  condition 
of  fact :  that  at  the  time  when  Mr.  Johns  produced  to  Mr. 
Butler  the  new  deed  from  Post  which  had  been  deemed  nec- 
essary to  make  the  title  satisfactory,  he  knew  that  suit  had 
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been  brought  against  him,  and  the  property  attached.  He 
was  served  with  summons  and  received  a  copy  of  the  writ  of 
attachment  ten  days  before  that  time.  The  levy  of  the  writ 
was  after  the  date  to  which  the  abstract  had  been  brought 
down,  so  that  it  could  not  appear  there ;  and  as  to  anything 
affecting  the  title  which  occurred  after  the  date  to  which  the 
abstract  was  certified,  Mr.  Butler's  information,  if  he  received 
any,  must  have  come  from  some  other  source. 

According  to  the  agreement,  as  set  forth  in  the  complaint, 
to  entitle  the  plaintiff  to  the  possession  of  the  notes  he  must 
produce  to  Mr.  Butler  evidence  of  title  showing  his  right  to 
convey  the  property,  and  Mr.  Butler  must  be  satisfied  that 
the  evidence  produced  showed  a  good  title  in  him.  The  com- 
plaint alleged,  and  the  answer  denied,  that  the  plaintiff  did 
produce  such  evidence  of  title.  The  performance  by  him  of 
this  condition  of  the  agreement  was  therefore  directly  in 
issue,  and  the  burden  of  proof  was  upon  him. 

The  evidence  of  title  which  the  plaintiff  obligated  himself 
to  submit  would  necessarily  include  everything  of  record 
which  materially  affected  the  character  of  the  title ;  and  the 
right,  or  want  of  right,  to  convey,  would  be  a  conclusion 
from  that  evidence.  It  therefore  devolved  upon  the  plain- 
tiff to  show  that  Mr.  Butler  was  made  acquainted  with  every 
matter  which  appeared  upon  the  record  concerning  the  title, 
whether  favorable  to  it  or  not.  Now  we  can  find  no  evidence 
that  at  the  time  Mr.  Butler  expressed  himself  satisfied  with 
the  title,  he  had  any  knowledge  of  Eastman's  attachment. 
On  October  22d  the  plaintiff  submitted  to  Mr.  Butler  the 
deed  which  he  had  procured  from  Post.  He  knew  some 
days  previous  to  that  time  that  the  attachment  had  been 
levied  upon  the  property,  and  he  could  then  have  informed 
Mr.  Butler  of  the  fact ;  but  although  he  testified  fully  as  to 
other  matters,  he  did  not  say  that  he  then,  or  ever,  advised 
Mr.  Butler  of  the  attachment,  and  Mr.  Butler  was  equally 
silent  upon  the  subject.  The  objections  made  by  Mr.  Butler 
to  the  title  as  shown  upon  the  abstract  had  been  obviated. 
Mr.  Butler's  testimony  and  his  letters  indicate  that  he  sup* 
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posed  the  defects  be  had  called  attention  to  were  the  only 
ones  that  existed,  and  that  his  decision  was  based  upon  that 
supposition.  But  here  was  an  incumbrance  created  after 
the  abstract  was  made,  and  after  Mr.  Butler  had  suggested 
steps  for  perfecting  the  title  which  it  showed,  but  before  his 
suggestion  had  been  acted  upon,  and  therefore  before  he 
passed  judgment  upon  the  title.  A  new  condition  had  arisen, 
a  knowledge  of  which  was  essential  to  the  validity  of  the 
decision  which  he  was  to  render,  and  by  reason  of  the  want 
of  evidence  that  the  new  condition  was  brought  to  his  knowl- 
edge, a  material  allegation  of  the  complaint — an  allegation 
necessary  to  the  statement  of  a  cause  of  action — was  not 
sustained.  The  fact  that  Mr.  Butler  did  pronounce  in  favor 
of  the  title  is  of  no  consequence.  If  his  decision  was  made 
in  ignorance  of  a  material  fact,  it  was  without  value,  and  did 
not  bind  the  parties. 

But  it  is  contended  that  notwithstanding  the  silence  of 
Johns  and  Butler  upon  the  question  of  the  latter's  knowledge, 
it  appears  from  other  portions  of  the  evidence  that  Butler  as 
a  matter  of  fact  was  made  aware  of  the  attachment.  We  do 
not  think  the  contention  is  borne  out  by  the  record.  Mr. 
Wolcott  testified  that  he  first  learned  of  Eastman's  claim 
against  Johns  when  he  was  at  Tomichi  making  an  option 
purchase  from  Eastman  and  a  Mr.  Barber.  He  made  this 
purchase,  as  the  testimony  shows,  on  the  7th  or  8th  of  August, 
1885.  Mr.  Eastman  then  gave  him  notice  of  a  claim  and  a 
lien.  His  next  information  of  the  claim  was  received  on  the 
13th  of  August,  at  the  time  of  the  transaction  with  Johns. 
He  then  talked  it  over  with  Johns,  but  he  did  not  think  that 
anything  was  said  about  it  to  Butler.  Subsequent  to  the 
attachment,  he  saw  a  notice  of  it  in  a  White  Pine  newspaper, 
and  afterwards  informed  Mr.  Butler  of  it  by  letter.  He  could 
not  state  definitely  when  he  ascertained  that  Eastman  was  pros- 
ecuting his  claim  against  Johns  by  attachment  or  otherwise, 
but  it  was  earlier  than  November  18th.  He  said  he  learned 
it  as  soon  as  the  attachment  was  made.     The  record  contains 
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a  communication  from  Eastman  to  Wolcott,  without  date,  as 
follows : 

44  A.  Wolcott,  Esq.,  Dear  Sir:  This  is  to  notify  you  that 
I  have  attached  the  Johns'  interest,  three-sixteenths  in  the 
Pocahontas  mining  claim  on  Clover  mountain. 

"Phil.  H.  Eastman." 

This  was  sent  by  Wolcott  to  Butler  with  the  following 
appended  note : 

"  Wolcott,  Indiana,  December  11th,  1885. 
"  Hugh  Butler,  Esq., 

"  Denver,  Colo. 
44  Dear  Sir : — The  above  is  a  copy  of  a  notice  received  by 
me  by  the  mail  this  morning. 

"  Yours  truly, 

44  A.  Wolcott." 

The  foregoing  is  substantially  the  evidence  on  the  question 
of  Butler's  knowledge.  There  is  no  doubt  that  at  the  time 
the  notes  and  deeds  were  placed  in  Butler's  hands  Eastman 
was  asserting  a  claim  against  Johns  upon  the  property  or  a 
portion  of  it,  and  that  Wolcott  and  Johns  were  both  advised 
of  it,  and  had  a  conversation  concerning  it.  There  is  no 
evidence  that  Mr.  Butler  heard  their  conversation.  But 
although  Eastman  had  notified  Wolcott  that  he  had  a  lien, 
it  does  not  appear  that  the  alleged  lien  was  a  matter  of  record. 
If  it  was,  it  should  have  been  shown  upon  the  abstract,  be- 
cause the  abstract  was  brought  down  to  August  17th,  nine  or 
ten  days  after  Eastman  gave  the  notice.  But  it  does  not 
appear,  and  it  is  not  claimed,  that  the  abstract  disclosed  any- 
thing concerning  it.  Whatever  this  may  have  been  that 
Eastman  called  a  lien,  it  was  not  the  lien  created  by  the  at- 
tachment, for  the  reason  that  the  attachment  lien  had  no 
existence  before  the  9th  of  October.  It  is  immaterial  whether 
Butler  knew  that  Eastman  was  claiming  a  lien  in  the  early 
part  of  August  or  not,  because  if  it  was  not  a  matter  of  record 
it  did  not  affect  the  title.    No  complaint  is  made  on  account 
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of  this  supposed  lien,  and  the  evidence  concerning  it  has  no 
proper  place  in  the  record. 

But  the  attachment  lien  which  was  afterwards  secured 
was  a  charge  upon  the  property,  binding  it  for  the  payment 
of  whatever  sum  Eastman  might  recover ;  and  while  it  existed 
Johns  could  not  convey  a  good  title.  Now,  in  so  far  as  this 
record  discloses,  the  only  knowledge  which  Mr.  Butler  ever 
obtained  of  the  fact  of  the  attachment  was  derived  from  Mr. 
Wolcott  in  December.  There  is  no  evidence  whatever  from 
which  it  can  be  found  that  he  knew  of  it  earlier.  But  he 
had  already  given  his  decision  in  favor  of  the  title ;  he  made 
no  expression  upon  the  subject  afterwards,  and  it  was  in 
reliance  upon  that  decision  that  this  suit  was  brought.  When 
we  consider  that  it  was  the  duty  of  Mr.  Johns  himself  to 
acquaint  Mr.  Butler  with  the  fact  of  the  attachment,  and 
that  he  alleged,  as  it  was  necessary  he  should,  that  he  pro- 
duced the  required  evidence  of  his  title  to  Butler,  we  would 
not  conceive  ourselves  bound,  in  the  absence  of  proof  on  the 
part  of  Mr.  Johns  that  he  made  the  necessary  showing  of 
title,  to  indulge  in  a  remote  and  farfetched  inference  that 
Mr.  Butler  possibly  gathered  a  knowledge  of  the  attachment 
from  some  outside  source,  even  if  there  were  anything  in  the 
record — which  there  is  not — from  which  such  inference  might 
be  drawn. 

Another  point  made  is  that  Eastman,  before  he  levied  his 
attachment,  had  knowledge  of  the  transaction  between  Johns 
and  Wolcott,  and  that  therefore  the  attachment  did  not  bind 
the  property  as  against  them.  The  position  of  counsel  will 
perhaps  be  better  understood  by  quoting  their  language.  It 
is  as  follows :  "  Eastman  having  as  he  testified,  first  called 
the  Johns'  interest  to  Wolcott  and  Henderson,  and  having 
arranged  his  lien  satisfactorily  with  them  provided  they  were 
able  to  buy  the  Johns'  interest,  and  then  having  entered 
into  the  possession  of  Johns'  interest  as  their  agent,  was 
charged  with  actual  knowledge  of  Wolcott  and  Henderson's 
purchase,  and  it  was  just  as  effective  against  him  and  his 
attachment  as  though  the  deed  had  been  put  on  record  long 
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before  the  attachment  papers  were  issued."  The  record 
makes  it  clear  that  Eastman  knew  that  there  was  a  transac- 
tion of  some  kind  between  Johns  and  Wolcott  concerning 
the  property.  Whether  he  was  aware  of  its  details  does  not 
appear.  It  was  also  shown  that  Eastman  had  charge  of  the 
property  for  Wolcott,  Henderson  and  himself  (he  being  the 
owner  of  an  interest  in  each  of  the  claims)  from  August  17th 
to  September  25th,  in  pursuance  of  a  written  contract  be- 
tween himself  and  Wolcott  and  Henderson;  but  there  is 
nothing  in  his  testimony,  or  in  the  testimony  of  any  other 
witness,  or  in  the  agreement,  concerning  any  arrangement 
with  them  of  his  alleged  lien.  The  question  then  is,  what 
was  the  effect  upon  him  of  the  notice  which  he  had  of  the 
transaction  ?  Counsel  call  the  transaction  a  purchase,  and 
the  argument  upon  the  effect  of  his  knowledge  is  based  upon 
the  hypothesis  that  it  was  a  purchase.  What  the  transaction 
was,  and  its  legal  effect  as  between  the  parties  to  it,  and  upon 
others  having  knowledge  of  it,  can  be  best  determined  by 
reference  to  the  law  of  escrow,  by  which  it  was  unquestion- 
ably governed.  The  deed  to  the  property,  and  the  notes  for 
its  price,  were  placed  in  the  hands  of  Mr.  Butler  to  be  held 
by  him  until  the  performance  of  a  certain  condition  by  Johns, 
Upon  the  performance  of  that  condition  Butler  was  to  de- 
liver the  deed  to  Wolcott  and  Henderson,  and  the  notes  to 
Johns,  and  in  the  event  of  the  refusal  or  impossibility  of 
performance,  it  would  have  been  his  duty  to  return  the  papers 
to  the  parties  respectively  from  whom  he  received  them. 
Until  performance  the  instruments  were  entirely  ineffective 
for  any  purpose ;  there  was  no  conveyance,  and  there  was  no 
obligation  upon  the  notes ;  the  estate  with  all  its  incidents 
remained  in  Johns ;  if  he  had  died  in  the  meantime  it  would 
have  descended  to  his  heirs ;  it  was  subject  to  attachment  for 
his  debts,  and  a  creditor  levying  upon  it  would  hold  it  in 
preference  to  the  grantees  named  in  the  deed.  Warville  on 
Vendors,  515 ;  3  Washburn  on  Real  Estate,  302 ;  Prutvman 
v.  Baker,  30  Wis.  644 ;  Smith  v.  Bank,  32  Vt.  341 ;  Jackion 
v.  Rowland,  6  Wend.  667 ;  Teneick  v.  Flagg,  29  N.  J.  Law, 
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26 ;  Cogger  v.  Lansing,  43  N.  Y.  550 ;  Jackson  v.  Catlin,  2 
Johns.  248. 

By  the  depositing  of  the  papers  with  Butler,  Wolcott  and 
Henderson  acquired  no  interest,  legal  or  equitable,  in  the 
property,  and  Johns  no  right  in  the  notes.  Not  until  Butler 
was  authorized  by  the  conditions  of  escrow  to  deliver  the 
deed  to  Wolcott  and  Henderson,  and  the  notes  to  Johns, 
could  any  right  be  vested  in  any  of  the  parties.  The  trans- 
action was  therefore  not  a  purchase,  and  whatever  knowl- 
edge Eastman  may  have  been  chargeable  with,  was  not, 
because  it  could  not  be,  knowledge  of  a  purchase.  The  facts 
of  the  transaction  were  all  that  it  was  possible  for  him  to 
know,  and  those  facts  left  the  property  in  Johns,  subject  to 
attachment  for  his  debts.  By  his  attachment  Eastman  se- 
cured a  lien  upon  the  land,  and  if  Wolcott  and  Henderson 
had  subsequently  accepted  the  deed,  the  title  would  have 
vested  in  them  subject  to  the  lien. 

We  do  not  think  that  the  situation  was  in  any  way  altered 
by  the  fact  that  Wolcott  and  Henderson  went  into  posses- 
sion of  the  property  and  did  work  upon  it.  It  would  not 
bind  them  to  accept  an  imperfect  title,  or  change  the  terms 
upon  which  the  deed  or  notes  were  to  be  delivered ;  and  it 
did  not  relieve  Johns  from  the  performance  of  any  condition 
upon  which  his  right  to  the  notes  depended.  It  gave  them 
no  ownership  in  the  property,  and  as  the  possession  was  taken 
by  the  permission  of  Johns,  it  could  not  be  made  the  foun- 
dation of  any  new  claim  in  his  favor.  Upon  the  perform- 
ance by  him  of  the  conditions  of  his  contract  there  would  be 
an  absolute  sale  of  the  property,  and  Wolcott  and  Hender- 
son would  be  its  owners;  but  until  condition  performed  there 
was  no  sale,  and  Wolcott  and  Henderson  had  no  title  or 
interest  in  the  property,  whether  they  went  into  possession 
or  not.  This  transaction  must  not  be  confounded  with  a 
contract  'for  .the  sale  of  real  estate,  by  virtue  of  which  the 
vendee  acquires  an  equitable  title.  In  such  a  case,  if  the 
contract  is  not  in  writing,  the  delivery  of  possession  under  it 
takes  it  out  of  ithe  statute  of  frauds,  and  equity  will  decree 
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its  specific  performance,  notwithstanding  it  was  by  parol. 
This  was  a  contract  by  which  certain  instruments  were 
placed  in  Butler's  hands  to  be  by  him  delivered  to  the  proper 
parties  provided  a  specified  condition  was  performed.  If  the 
condition  was  performed  the  instruments  were  deliverable, 
and  title  passed ;  otherwise  not,  and  the  parties  retained 
their  original  positions ;  Johns  parted  with  nothing,  and 
Wolcott  and  Henderson  received  nothing.  If  the  condition 
had  been  performed  and  Butler  refused  to  deliver  the  papers 
to  the  parties  to  whom  they  belonged,  the  remedy  of  Wol- 
cott and  Henderson  was  not  by  suit  against  Johns  to  compel 
specific  performance  of  a  contract  of  sale,  but  by  an  action 
against  Butler  to  obtain  possession  of  the  deed ;  and  in  like 
manner  Johns  must  proceed  against  Butler  for  the  possession 
of  the  notes. 

It  is  further  stated  that  Wolcott  and  Henderson  ought 
not  to  be  heard  to  complain  of  the  incumbrance,  because 
they  might  have  removed  it  by  payment, — deducted  the  sum 
paid  from  the  purchase  price.  Counsel  do  not  inform  us 
how,  in  any  proceeding  for  the  enforcement  of  the  agreement 
of  escrow,  brought  by  either  party, — and  there  could  have 
been  no  right  of  action  in  either  except  upon  that  agreement, 
— Wolcott  and  Henderson  could  have  compelled  any  conces- 
sion from  Johns  on  account  of  such  payment,  if  it  had  been 
made.  In  the  case  of  an  executory  contract  for  the  sale  of 
land,  of  which  specific  performance  may  be  decreed  at  the 
suit  of  either  party,  the  purchaser  may  apply  purchase 
money  remaining  in  his  hands  to  the  extinguishment  of 
liens,  and  have  his  payment  allowed  in  the  decree  in  deduc- 
tion of  the  amount  which  would  otherwise  be  due  to  the 
vendor;  but  even  in  such  a  case  discharge  of  the  incum- 
brance is  optional  with  the  purchaser.  Where  he  has  agreed 
for  a  good  title,  he  is  under  no  obligation  to  accept  a  deed  to 
incumbered  property.     Warviile  on  Vendors,  943,  et  seq. 

Certainly  Wolcott  and  Henderson  were  not  obliged  to 
accept  this  deed  from  Butler  except  upon  the  agreed  condi- 
tions ;  but  if  they  had  taken  it  upon  themselves  to  pay  off 
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Eastman's  claim,  we  do  not  understand  how  they  could  have 
made  the  payment  a  set-off  or  counterclaim  in  a  suit  by 
Johns  against  Butler  for  the  possession  of  the  notes. 

Counsel  say  that  the  real  reason  why  Wolcott  and  Hen- 
derson refused  to  accept  the  deed  was  that  upon  exploration 
of  the  ground  they  found  that  it  contained  no  mineral  and 
was  worthless.  In  a  proceeding  of  this  kind,  it  is  facts  and 
not  motives  that  are  to  be  inquired  into.  If  the  conditions 
of  escrow  were  fulfilled,  Wolcott  and  Henderson  became 
liable  upon  the  notes,  however  worthless  the  property  proved 
to  be ;  but  if  the  conditions  were  not  fulfilled,  they  incurred 
no  liability,  and  no  motive  by  which  they  might  have  been 
actuated  could  change  either  the  obligation  or  rights  of  Johns. 

The  judgment  must  be  reversed. 

Reverted. 
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1.  Resulting  Trusts. 

If  one  pays  the  purchase  money  for  an  estate  and  the  deed  be  taken  in 
the  name  of  another,  it  will  be  presumed  that  a  trust  was  intended 
for  the  person  who  pays. 

2.  Same. 

If  one  agrees  to  purchase  land  and  give  another  an  interest  in  it,  and 
he  purchases,  pays  his  own  money  and  takes  the  title  in  his  own 
name,  no  trust  can  arise. 

3.  Express  Tbusts— Evidence. 

Parol  evidence  is  inadmissible  to  establish  an  express  trust 

4.  Statute  of  Fbauds. 

A  verbal  agreement  to  purchase  land  for  the  benefit  of  another  is  void 
under  the  statute  of  frauds,  and  cannot  be  enforced  against  the 
purchaser  who,  in  the  absence  of  fraud,  has  paid  for  the  land  with 
his  own  money  and  taken  a  conveyance  in  his  own  name. 

Error  to  the  District  Court  of  Arapahoe  County. 

Mr.  S.  E.  Browne  and  Mr.  G.  C.  Preston,  for  plaintiff 
in  eiTor. 
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Mr.  J.  P.  Heisler  and  Mr.  Ben.  Safely,  for  defendant 
in  error. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

A  suit  in  equity  to  compel  the  conveyance  of  a  one  fourth 
interest  in  a  number  of  lots,  the  title  to  one  half  being 
in  defendant  in  error.  It  was  alleged  in  the  complaint  that 
one  Eaton,  the  plaintiff  in  error,  and  defendant  Fowler 
purchased  the  lots ;  that  the  conveyance  was  made  to  Eaton 
and  the  plaintiff,  each  one  half,  but  that  the  plaintiff  held 
one  fourth  in  trust  for  the  defendant;  that  plaintiff  and 
defendant  were  partners  in  business,  and  the  purchase  made 
with  partnership  funds  or  property ;  that  the  parties,  being 
in  need  of  money  for  the  business  of  the  partnership,  in 
November,  1885,  plaintiff  borrowed  from  one  Arapter  $600, 
and  gave  a  deed  of  trust  upon  the  property  to  secure  it,  and 
that  the  money  was  used  for  partnership  purposes.  Default 
having  been  made  in  the  payment  of  the  Ampter  debt,  the 
property  was  sold  under  the  trust  deed  on  February  18, 
1887,  for  $685,  bought  by  the  defendant  for  the  joint  use  of 
both  parties ;  that  the  defendant  denied  the  trust,  refused  to 
convey,  and  claimed  to  own  the  property  individually ;  that 
in  1876  plaintiff  and  defendant  owned  one  half  of  the  Carbon 
coal  mine,  and  Eaton  the  other  half,  which  was  traded  for 
the  lots  in  controversy ;  that  up  to  the  time  of  the  sale  of 
the  lots  in  1887,  plaintiff  and  defendant  were  as  partners 
engaged  in  developing  mines  in  Park  county,  the  expenses 
to  be  equally  borne  by  each ;  that,  at  the  time  of  the  sale  of 
the  lots,  defendant  owed  plaintiff  over  $630  for  money 
advanced  by  the  plaintiff  in  partnership  affairs  in  excess  of 
his  portion  ;  that  in  1889  defendant,  upon  several  interviews, 
fully  recognized  the  claim  of  the  plaintiff,  etc.,  asking  that 
defendant  be  decreed  to  convey  the  interest  claimed  and  for 
an  accounting. 

Defendant  answered,  denying  every  material  allegation  of 
the  complaint;  denied  that  he  had  interest  in  the  coal  mine 
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or  the  lots  until  he  purchased  at  the  sale ;  denied  partner- 
ship in  the  coal  mine ;  alleged  that  Eaton  and  plaintiff  were 
the  owners,  and  that  he  contributed  nothing  to  the  purchase 
of  the  lots;  denied  that  plaintiff  held  one  half  in  trust 
for  him;  denied  that  in  1885  he  and  plaintiff  were  jointly 
engaged  in  mining  in  Park  county ;  denied  that  he  and  plain- 
tiff needed  money  for  partnership  purposes ;  admitted  that 
plaintiff  made  the  loan  from  Ampter ;  denied  that  the  money 
was  obtained  or  used  for  their  joint  benefit,  and  that  he  ever 
received  a  dollar  of  it ;  plea  of  statute  of  limitations ;  that 
on  the  morning  of  sale  plaintiff  told  him  the  lots  were  to  be 
sold,  advised  him  to  purchase,  as  Ampter  would  get  them  if 
he  did  not ;  was  no  agreement  to  buy  for  the  use  of  plaintiff 
or  any  one  else. 

Replication  denying  affirmative  allegations  in  answer.  A 
trial  was  had  to  the  court.  After  plaintiff's  evidence  was 
in,  defendant  moved  for  a  nonsuit,  which  was  granted.  The 
granting  of  the  motion  and  refusal  to  grant  a  new  trial  are 
assigned  as  errors. 

In  order  to  succeed  in  this  case,  plaintiff  was  compelled 
upon  the  trial  to  establish  the  following  propositions: 

First.  A  partnership  as  early  as  1876,  in  leasing  and 
working  the  Carbon  coal  mine,  in  which  defendant  was  a 
partner.  Plaintiffs  testimony  is  to  the  effect  that  the  lease 
was  taken  and  mine  worked  in  the  name  of  Eaton  &  Hodg- 
son, because  Eaton  would  not  have  defendant's  name  in  it. 
It  is  clear  that  defendant  was  not  a  general  partner, — was 
not  a  partner  with  Eaton.  It  is  not  shown  that  defendant 
ever  participated  in  working  or  management,  paid  losses  or 
received  profits.  The  claim  is  that,  by  virtue  of  a  written 
agreement  made  between  the  plaintiff  and  defendant,  the 
latter  was  to  be  an  equal  partner  with  the  plaintiff  in  his 
half  of  the  Eaton  &  Hodgson  lease.  The  agreement  was 
not  produced,  and  the  testimony  in  regard  to  its  provisions, 
witness  never  having  seen  it  since,  was,  of  necessity,  after  so 
many  years,  very  vague  and  indefinite. 

The  evidence  was  insufficient  to  establish  the  partnership 
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alleged  in  the  complaint ;  and,  as  to  the  lease,  it  stood  in  the 
names  of  Eaton  &  Hodgson,  and  a  one  half  interest  in  it  was 
exchanged  for  the  property  in  controversy.  The  conveyance 
was  made  to  Eaton  &  Hodgson ;  no  conveyance  to  defend- 
ant by  the  grantors  or  plaintiff.  No  reason  is  given  for  not 
having  conveyed.  It  also  shows  that  for  several  years  plaintiff 
assumed  ownership,  exercised  control,  and,  to  suit  his  own 
convenience  or  necessities,  mortgaged  it  two  or  three  times. 
True,  he  stated  that  the  money  so  obtained  was  used  for 
partnership  purposes,  but  the  evidence  of  a  subsequent  part- 
nership in  regard  to  working  and  development  of  mines  is 
too  indefinite  and  general  to  establish  such  relation  except  for 
prospecting.  No  property  is  named  nor  amount  stated  as 
expended.  It  rests  generally  upon  the  statement  that  he 
paid  out  for  partnership  purposes  all  that  he  obtained  by 
mortgages.  No  decree  of  partnership  can  be  based  upon 
such  evidence.  The  whole  claim  of  right  is  based  upon  the 
fact  of  partnership.  The  right,  if  any,  grew  out  of  partner- 
ship transactions ;  and  no  rule  of  law  is  better  established 
than  that  to  assert  a  right  of  that  kind  the  existence  and 
character  of  the  partnership  must  be  established,  and,  after 
such  dissolution  and  such  a  lapse  of  time,  a  statement  and 
proof  of  the  condition  of  accounts  as  between  them  must  be 
established  beyond  question.  Having  failed  to  establish 
such  a  partnership  as  would  stamp  the  realty  in  question 
with  the  character  of  partnership  assets  and  charge  defend- 
ant with  a  resulting  trust,  the  case  fails  from  necessity. 

Second.  In  order  to  succeed,  it  was  necessary  to  establish 
two  trusts, — first,  that  of  the  plaintiff  of  a  one  fourth  inter- 
est for  the  benefit  of  defendant.  It  rests  entirely  upon  the 
evidence  of  plaintiff ;  while  the  manner  of  acquiring  it,  the 
continued  holding  for  eight  years,  acts  of  ownership,  pay- 
ment of  all  taxes,  and  making  mortgages,  contradict  the 
existence  of  a  title  in  trust  for  another.  Defendant,  in  the 
verified  answer,  denied  ever  having  any  interest  in  the 
property  until  his  purchase  at  public  sale.  No  business  part- 
nership is  alleged  or  shown  to  have  existed  in  1887,  when 
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defendant  purchased  the  property.  It  was  mortgaged  by 
the  plaintiff.  He  was  unable  to  protect  it.  The  property 
was  to  be  sold.  Defendant's  attention  was  called  to  it,  and 
he  became  the  purchaser;  borrowed  $300,  by  mortgaging 
other  property  to  make  up  the  purchase  money ;  subse- 
quently paid  it.  The  whole  purchase  price  was  paid  by  the 
defendant,  as  shown  by  the  evidence.  To  impress  upon  the 
property  the  legal  character  of  a  trust  resulting  from  a  part- 
nership transaction,  an  existing  partnership  must  have  been 
proved ;  a  purchase,  also,  by  partnership  funds.  Neither  was 
shown.  The  attempt  was  to  show  that,  by  reason  of  some 
former  transaction  as  partners,  defendant  was  indebted  to 
the  plaintiff  in  some  undefined,  indefinite  amount,  and  that, 
by  reason  of  such  indebtedness,  plaintiff  was  equitably  en- 
titled to  one  half.     This  was  insufficient. 

44  Resulting  trusts  are  trusts  the  courts  presume  to  arise 
out  of  the  transactions  of  the  parties,  as  if  one  man  pays  the 
purchase  money  for  an  estate  and  the  deed  is  taken  in  the 
name  of  another.  Courts  presume  that  a  trust  is  intended 
for  the  person  who  pays  the  money."  1  Perry  on  Trusts, 
sec.  26. 

44  An  agent  for  the  purchase  of  property  cannot  be  declared 
a  trustee  for  his  principal  when  he  repudiates  the  agency, 
and  purchases  the  property  with  his  own  funds."  First  Nat. 
Batik  v.  Bissell  et  ah,  4  Fed.  Rep.  694 ;  Burden  v.  Sheridan, 
36  Iowa,  125 ;  1  Perry  on  Trusts,  sec.  135. 

44  If  one  agrees  to  purchase  land  and  give  another  an  in- 
terest in  it,  and  he  purchases  and  pays  his  own  money  and 
takes  the  title  in  his  own  name,  no  trust  can  result."  1  Perry 
on  Trusts,  sec.  134 ;  Kisler  v.  Kisler,  2  Watts  (Pa.),  323 ; 
Williard  v.  WiUiard,  56  Pa.  St.  119 ;  Thorner  v.  Thorner,  18 
Ind.  162 ;  Rogers  v.  Simmons,  55  111.  66 ;  Duffy  v.  Master- 
son,  44  N.  Y.  557. 

Failing  to  prove  a  resulting  trust  from  the  relation  of  the 
parties,  the  use  of  partnership  funds  in  the  purchase  of  the 
property,  or  the  money  of  the  plaintiff,  the  plaintiff  was  com- 
pelled to  rely  upon  oral  admissions  and  declarations  to  estab- 
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lish  a  trust.  Those  attempted  to  be  proved  were  very  vague 
and  indefinite,  but  their  character  was  unimportant,  made 
long  subsequent  to  the  transaction.  Such  testimony  was 
inadmissible.  Unless  the  transaction  was  tainted  with  either 
actual  or  constructive  fraud,  a  trust  could  not  be  created  by 
parol.  See  our  Statute  of  Frauds  (Mills'  Stats.,  sec.  2019) ; 
Stewart  v.  Stevens,  10  Colo.  446 ;  Von  Trotha  v.  Bamberger, 
15  Colo.  1 ;  Kayser  v.  Maugham,  8  Colo.  239 ;  Shaffner  v. 
Shaffner,  145  Pa.  St.  163 ;  Acker  v.  Priest  (Sup.  Ct.  of  Iowa), 
61  N.  W.  Rep.  235. 

"A  parol  agreement  made  by  one  to  buy  another's  land  at 
trustee's  sale,  and  hold  it  for  him,  creates  no  trust."  Kraft 
v.  Smith,  117  Pa.  St.  378;  Salsburg  v.  Black,  119  Pa.  St. 
200;  Minot  v.  Mitchell,  307nd.  228. 

A  verbal  agreement  to  purchase  land  for  the  benefit  of 
another  is  void  under  the  statute  of  frauds,  and  cannot  be 
enforced  against  the  purchaser,  who,  in  the  absence  of  the 
fraud,  has  paid  for  the  land  with  his  own  money  and  taken 
a  conveyance  in  his  own  name.  1  Perry  on  Trusts,  sec.  76 ; 
Von  Trotha  v.  Bamberger,  supra  ;  Bohm  v.  Bohm,  9  Colo.  100 ; 
Stephenson  v.  Thompsonr  13  HI.  186 ;  Perry  v.  McEenry,  13 
111.  227 ;  Bourke  v.  Calanan,  160  Mass.  195. 

It  folio ws  that  the  district  court  committed  no  error  in 
finding  for  the  defendant,  and  the  judgment  will  be  affirmed. 

Affirmed. 


Smyth  v.  Lynch.  i— ?  -  as 

j»25c  108 

1.  Poweb  op  Attorney,  Construction  op.  T^^wa 
General  words  of  authority  in  a  letter  of  attorney  are  limited  and  con-         [  18  408 

trolled  by  the  terms  in  which  specific  authority  is  given.  7   383 

2.  Allegation  and  Proop.  ^  269 
An  allegation  that  the  defendant  executed  and  delivered  an  instrument 

is  sustained  by  proof  that  the  defendant  ratified  such  execution 

and  delivery  by  his  unauthorized  agent. 
8.  Estoppel — Ratification. 
A  principal  is  not  estopped  to  deny  the  authority  of  one  assuming  to 
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act  as  his  agent,  unless,  after  knowledge  of  the  facts,  he  has  ratifjed 
what  the  agent  did,  and  the  proof  shows  that  equity  and  fair  deal- 
ing would  forbid  him  to  deny  his  agent's  authority. 

4.  Seals. 

Seals  are  not  necessary  to  the  validity  of  any  contract  between  parties. 

5.  Negligence. 

When  there  is  no  legal  obligation  to  act,  the  question  of  negligence  or 
diligence  is  of  no  importance. 

6.  Verdict  Should  Follow  Undisputed  Proof. 

Where,  under  the  undisputed  proof,  the  verdict  should  be  for  a  sum 
certain  or  nothing,  a  verdict  for  a  part  of  that  sum  should  not  be 
received. 

Appeal  from  the  District  Court  of  El  Paso  County. 

The  River  and  Rail  Electuic  Company  was  doing 
business  in  1889  and  the  early  part  of  1890  in  Colorado 
Springs.     The  dissensions  among  the  parties  interested  in  the 
company  and  business  reverses  led  to  a  litigation  out  of  which 
the  present  suit  sprung.     The  disagreement  respecting  the 
management  of  the  corporate  affairs  bred  a  purpose  on  the 
part  of  the  stockholders  to  start  proceedings  for  the  appoint- 
ment of  a  receiver.     Clement  B.  Smyth,  the  present  appel- 
lant, lived  in  Delaware,  and  was  a  large  stockholder  in  the 
company.     One  of  the  principal  persons  engaged  in  the  man- 
agement of  the  company 's  business  was  Edward  Ferris,  who 
appears  to  have  been  looking  after  Smyth's  interests  in  the 
company  in  Colorado.    In  evident  preparation  for  the  con- 
templated suit  for  the  appointment  of  a  receiver,  Smyth 
executed  a  power  of  attorney  to  Ferris  for  certain  specific 
purposes,  in  the  following  terms:   "My  true   and  lawful 
attorney  for  me  and  in  my  name  to  act  fully  for  me  in  all 
matters  pertaining  to  the  appointment  of  a  receiver  for  The 
River  and  Rail  Electric  Company,  and  in  all  other  matters 
connected  with  the  affairs  of  said  company  in  which  I  have 
an  interest  as  a  stockholder  in  said  company,  and  to  do  all 
lawful  acts  requisite  for  effecting  these  premises,  hereby 
ratifying  and  confirming  all  that  the  said  attorney  shall  do 
therein  in  virtue  of  these  presents."     Shortly  afterwards 
Lynch,  the  appellee,  brought  suit  against  the  Rail  and  Elec- 
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trie  Company  to  recover  money  which  he  had  advanced  to 
further  its  operations.  In  some  manner,  which  is  not  fully 
disclosed,  and  which  it  would  be  needless  to  state,  he  seems 
to  have  been  identified  with  one  Leach,  and  the  two  appear 
to  have  been  opposed  to  the  other  faction,  which  was  in  the 
active  management  of  the  company's  affairs.  Lynch  sued 
out  an  attachment  in  aid  of  his  suit,  and  caused  the  writ  to 
be  levied  on  a  large  amount  of  personal  property  belonging 
to  the  corporation.  Lynch's  suit  was  begun  on  the  24th  of 
February,  on  which  day  the  writ  was  levied.  On  the  25tb, 
the  company  undertook  to  execute  a  bond  to  release  the 
property.  In  terms  the  bond  provided  that  if  the  plaintiff 
should  recover  judgment  and  the  attachment  be  not  dis- 
solved, and  the  defendant  company  pay  Lynch  whatever 
judgment  he  might  recover,  the  undertaking  should  be  void. 
This  bond  was  executed  by  the  corporation  by  Metcalf,  its 
president.  Metcalf  and  Ferris  signed  the  bond  as  sureties. 
In  addition  to  the  signatures  of  Metcalf  and  Ferris,  which 
were  personally  executed,  Ferris  signed  Smyth's  name  to 
the  bond  by  himself  as  attorney  in  fact.  For  some  reason, 
a  scroll  seal  was  attached  to  the  signatures  of  the  several 
parties  who  executed  as  sureties.  Ferris  and  Metcalf  justi- 
fied, but  there  was  no  justification  by  Smyth's  attorney  in 
fact.  There  was  no  attempt  by  the  plaintiff  in  the  present 
suit  to  establish  any  authority  to  execute  the  bond  for  Smyth, 
except  what  was  conferred  by  the  power  of  attorney,  which 
has  been  stated.  Ferris  was  not  otherwise  Smyth's  agent, 
nor  had  he,  by  parol  designation  or  by  written  authority, 
any  power  to  act  on  Smyth's  behalf.  Matters  stood  in  this 
way  until  considerably  later  in  the  year  of  1890.  It  is  con- 
ceded Smyth  had  no  knowledge  of  the  execution  of  the  bond 
at  the  time  it  was  given,  nor  in  any  event  for  two  or  three 
months  after.  There  is  a  controversy  respecting  the  exact 
time  at  which  information  respecting  the  bond  first  came  to 
Smyth.  Ferris,  the  agent,  was  unable  to  state  when  he  first 
spoke  to  Smyth  about  it.  Lynch  gave  testimony  tending  to 
show  a  statement  to  Smyth  respecting  it  in  April  or  May, 
Vol.  VII— 25 
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1890.  This  Smyth  absolutely  denies.  He  denies  ever  hav- 
ing had  any  conversation  such  as  Lynch  testified  to,  and 
denies  any  conversation  with  Lynch  about  it  at  that  or  any 
other  time.  He  does  state,  however,  that  he  acquired  knowl- 
edge of  the  giving  of  the  bond  in  the  following  fall  on  his 
return  from  Europe.  The  knowledge  which  he  obtained 
did  not  go  so  far  as  to  advise  him  of  the  character,  the  form 
or  the  terms  of  the  obligation,  nor  of  any  facts  which  would 
give  him  much  exact  information  about  the  instrument, 
other  than  the  general  fact  that  his  name  had  been  signed 
to  some  bond  which  had  been  given  in  the  course  of  the  liti- 
gation about  the  company's  affairs.  Lynch  himself  in  no 
way  testified  to  any  fact  tending  to  show  that  he  gave 
Smyth  any  other  knowledge  than  such  as  would  be  fur- 
nished by  the  general  fact  of  the  execution  of  a  bond  in 
Smyth's  name.  It  would  appear  that  the  contemplated  suit 
for  the  appointment  of  a  receiver  had  been  started  by  Smyth, 
wherein  an  injunction  was  given,  which  led  to  some  corres- 
pondence between  the  parties  as  to  the  probable  results  of 
the  failure  of  that  particular  litigation.  Smyth  seems  to 
have  been  informed  by  a  letter  from  Ferris  that  if  the  injunc- 
tion was  dissolved,  it  might  be  necessary  to  give  a  forthcom- 
ing bond  in  the  attachment  suit  against  the  company.  In 
this  letter,  however,  Ferris  gave  no  intimation  that  it  would 
be  necessary  for  Smyth  to  sign  it,  or  that  he  contemplated 
affixing  his  name  to  any  such  bond  or  undertaking  if  it 
should  be  given. 

On  the  19th  of  May,  1890,  Lynch's  attachment  suit  went 
to  judgment  against  the  company  in  the  sum  of  $11,896.35, 
and  costs,  $24.60.  It  was  appealed  and  went  through  various 
vicissitudes,  but  was  ultimately  affirmed  for  the  full  sum  of 
the  original  recovery-  It  was  not  paid,  and  thereupon  Lynch 
brought  this  suit  on  the  bond  against  Ferris  and  Smyth  to 
recover  $14,824.50,  with  interest  from  June  5, 1893,  at  eight 
per  cent  on  the  amount  of  the  original  recovery.  It  is  thus 
apparent  the  judgment  to  which  Lynch  was  entitled  against 
these  bandsmen  was  the  full  amount  of  the  penalty  named 
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in  the  bond.  The  case  went  to  trial  and  the  jury  found  a 
verdict  for  the  plaintiff  and  assessed  his  damages  at  $12,250. 
Whereupon  an  appeal  was  prosecuted  to  this  court  from  that 
judgment. 

Messrs.  Rogers,  Cuthbeet  &  Ellis,  for  appellant. 

Mr.  R.  D.  Thompson  and  Messrs.  Lunt,  Abmit  & 
Brooks,  for  appellee. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

The  first  thing  to  be  settled  is  Smyth's  status  with  refer- 
ence to  the  bond.  His  signature  was  affixed  by  Ferris,  who 
assumed  to  act  as  his  agent.  If  Ferris  had  authority,  no 
question  could  arise  respecting  Smyth's  responsibility/  In 
the  aspect  which  the  case  assumes  on  this  appeal,  it  must  be 
conceded  Ferris  was  without  the  specific  designation  of 
authority  requisite  to  the  execution  of  this  particular  instru- 
ment. The  appellee  cannot  insist  on  it,  because  the  court 
instructed  the  jury  that  the  power  of  attorney  did  not  author- 
ize him  to  sign  the  undertaking.  The  appellee  took  no  ex- 
ception to  this  instruction,  and  no  question  respecting  it  is 
presented  to  this  court  on  any  error  assigned  by  him.  On 
the  case  as  made,  it  must  be  assumed  the  letter  did  not  grant 
the  authority.  By  its  terms  Ferris  was  authorized  to  act 
with  reference  to  all  matters  pertaining  to  the  appointment 
of  a  receiver  for  the  company.  This  language  can  in  no 
manner  be  construed  to  authorize  the  execution  of  the  under- 
taking sued  on.  The  letter  of  attorney  contains  a  general 
clause  authorizing  Ferris  to  act  in  all  other  matters  affecting 
Smyth's  interests  as  a  stockholder  in  the  company.  Accord- 
ing to  the  usual  canon  of  construction,  these  general  words 
are  limited  and  controlled  by  the  terms  in  which  the  specific 
authority  is  granted.    Billings  v.  Morrow  et  aZ.,  7  Cal.  171. 

At  the  time  the  power  was  executed  and  sent,  Lynch's 
suit  had  not  been  commenced,  nor  is  there  anything  in  the 
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record  to  show  that  such  a  suit  was  in  contemplation.  The 
disagreement  among  the  parties  interested  in  the  company 
had  undoubtedly  led  up  to  some  negotiations  and  discussions 
respecting  the  commencement  of  a  suit  by  the  stockholders 
for  the  appointment  of  a  receiver,  whereby  their  interests 
were  to  be  protected.  The  letter  of  attorney  was  with  refer- 
ence to  this  specific  matter,  and  the  general  clause  must  be 
taken  to  have  reference  only  to  matters  which  would  naturally 
and  incidentally  arise  in  the  prosecution  of  such  proceedings. 
We  do  not  think  the  court  erred  when  it  instructed  the  jury 
that  Ferris  was  not  authorized  by  the  power  to  execute  the 
undertaking.  Since  this  is  our  conclusion  respecting  the 
only  written  authority  produced,  the  next  inquiry  is  whether 
there  is  any  proof  of  another  appointment  by  Smyth,  whereby 
Ferris  acquired  the  right  to  act.  There  is  no  pretense  of  an 
antecedent  grant  of  authority,  and  if  Smyth  is  in  any  way  to 
be  holdwi  it  must  be  by  the  application  of  some  other  recog- 
nized principle  embraced  in  the  law  of  agency.  The  only 
possible  doctrine  which  at  all  affects  the  question  is  that 
of  ratification.  The  appellee  seeks  to  invoke  this  very 
thoroughly  settled  rule,  and  thereby  bind  Smyth  by  Ferris' 
act.  The  evidence  touching  this  matter  lies  within  a  narrow 
compass  and  is  easily  stated.  There  is  no  pretense  of  an 
express  ratification.  Of  this  no  one  speaks.  There  is  no 
testimony  tending  to  show  that  Smyth  at  any  time,  either 
with  or  without  knowledge  of  the  execution  of  the  instru- 
ment, assented  to  it,  agreed  to  be  bound  by  it,  or  by  act  or 
express  words  adopted  what  his  assumed  agent  did.  The 
whole  contention  respecting  the  ratification  by  Smyth  rests 
on  his  silence  and  failure  to  repudiate  his  agent's  act 
Whether,  so  far  as  Lynch  was  concerned,  he  was  called  on  to 
act  definitely,  is  a  matter  about  which  we  shall  speak  farther. 
According  to  Lynch's  own  testimony,  when  he  first  told 
Smyth  that  he  was  on  the  undertaking,  Smyth  neither 
repudiated  the  act  nor  adopted  it.  Lynch,  according  to  his 
testimony,  had  some  conversation  with  Smyth  about  their 
controversy,  but  he  does  not  contend  that  he  made  any  at- 
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tempt  to  particularize  the  bond,  the  suit  in  which  it  was  given, 
or  relate  its  terms  and  substance.  There  is  possibly  some 
room  for  argument  on  the  query  whether  what  Smyth  said, 
if  the  jury  accepted  Lynch's  version  of  the  conversation, 
indicated  a  knowledge  on  his  part  of  what  had  been  done 
and  an  intention  to  adopt  it,  but  the  general  verdict  under 
the  instructions  given  does  not  resolve  the  question.  It  will 
be  remembered  Smyth  denied  this  entire  conversation.  He 
concedes  some  general  information  about  the  bond  came  to 
him  in  the  fall  on  his  return  from  Europe.  Whether  this 
was  full  enough  to  advise  him  of  the  terms  of  the  instrument, 
the  extent  or  character  of  his  liability,  or  the  person  or  per- 
sons to  be  affected  by  it,  in  no  way  transpires.  At  all  events, 
Smyth  did  not  thereafter  inform  Lynch  or  anybody  else 
interested  that  he  would  not  be  bound  by  what  Ferns  had 
done.  This  is  the  ratification  by  which  it  is  sought  to  make 
Smyth  liable.  As  the  case  now  stands,  it  is  a  ratification  by 
silence.  In  so  far  as  they  are  necessarily  included  in  the 
verdict,  it  must  be  conceded  the  jury  settled  the  questions  of 
fact  involved  in  this  inquiry  against  the  appellant.  We 
shall  not  undertake  to  disagree  with  the  jury,  or  so  largely 
discuss  the  evidence  respecting  it  as  to  indicate  our  opinion 
on  the  matter.  There  would  be  a  manifest  impropriety  in 
proceeding  otherwise,  because  the  case  must,  under  our  con- 
clusions, be  again  submitted  to  the  learned  court  and  a  jury, 
whose  province  it  is  to  pass  on  these  questions.  Recognizing 
the  legitimacy  of  this  restriction,  we  shall  proceed  as  cau- 
tiously as  may  be  with  whatever  discussions  involve  questions 
of  fact.  Since  the  case  goes  back  for  another  trial,  we  are 
obligated  to  express  our  opinion  respecting  much  which  has 
been  presented  on  this  appeal,  because  similar  questions  will 
arise  on  the  subsequent  trial,  and  it  is  important  the  law  be 
correctly  stated  to  the  jury,  whose  conclusions  on  the  facts 
can  then  be  accepted  as  determinative  of  the  rights  of  the 
parties. 

The  evidence  on  the  subject  of  the  ratification  was  fre- 
quently objected  to,  and  the  position  is  taken  that  it  was 
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inadmissible  under  the  pleadings.  The  action  was  directly 
on  the  bond.  The  complaint  averred  the  execution  and  de- 
livery of  the  instrument,  assigned  the  breach  in  apt  terms 
and  prayed  the  appropriate  judgment.  The  objection  is  put 
on  the  alleged  necessity  to  aver  a  ratification  if  the  plaintiff 
relies  on  such  proof  to  maintain  his  cause  of  action.  This 
does  not  seem  to  be  the  law.  The  execution  may  be  proved 
in  either  way,  and  the  one  is  as  effectual  as  the  other  to  fix 
a  liability  on  the  principal.  Hoosac  Mining  £  Milling  Co.  v. 
Donate  10  Colo.  529 ;  Hoyt  v.  Thompson's  Executor,  19  N.  Y. 
207 ;  Hubbard  v.  The  Town  of  Williamstovm,  61  Wis.  397. 

The  circumstances  of  the  execution  of  the  bond  are  taken 
by  the  appellant  as  affording  support  to  a  position  which  he 
assumes  as  to  the  necessity  of  a  new  consideration  to  support 
such  an  instrument.  We  find  no  well  considered  case  which 
would  relieve  a  surety  from  his  obligation,  because  no  new 
consideration  moved  to  him  at  the  time  he  executed  the  obli- 
gation, when  his  execution  was  concurrent  with  that  of  the 
principal  debtor.  It  is,  of  course,  wholly  unnecessary  to  dis- 
cuss a  class  of  cases  which  show  a  state  of  facts  totally  differ- 
ent from  the  present.  If  Smyth,  the  surety,  is  to  be  bound 
in  the  present  instance  because  he  has  ratified  what  his  agent 
has  assumed  to  do  for  him,  he  must  be  taken  to  have  done  it 
at  the  time  when  his  agent  acted  and  under  the  conditions 
which  attended  the  performance.  The  bond  was  executed 
by  the  agent  at  the  time  the  property  was  released  to  the 
principal  debtor,  the  Rail  and  Electric  Company.  If  the  re- 
lease of  the  attachment  would  furnish  a  consideration  suffi- 
cient to  bind  the  principal,  and  the  advantage  to  him  was 
adequate  in  law  to  make  the  undertaking  valid,  the  same 
consideration  must  be  taken  to  inure  to  the  benefit  of  the 
surety,  and  therefore  support  the  contract  into  which  he  has 
entered.  This  has  been  adjudged  in  several  well  considered 
cases,  and  we  find  none  to  the  contrary  where  a  similar  mat- 
ter has  been  involved.  Commercial  Bank  v.  Warren,  15  N.  Y. 
577 ;  Drakely  v.  Gregg,  8  Wall.  242. 

Another  matter  must  be  discussed  which  would  seem  to 
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be  foreign  to  the  case  and  irrelevant  to  our  conclusion,  but 
the  question  has  been  pressed  on  our  attention  in  so  many 
different  ways  as  to  lead  us  to  conclude  the  appellant  attaches 
a  good  deal  of  importance  to  the  proposition.  It  bears  with 
considerable  force  on  the  principal  matter  which  we  make 
the  real  basis  of  the  reversal.  It  also  deserves  consideration 
because  its  elimination  will  largely  tend  to  simplify  the  issue 
on  which  the  jury  must  ultimately  pass  and  relieve  the  trial 
court  of  some  difficulty.  There  is  a  very  wide  difference 
between  a  ratification  which  involves  some  of  the  elements 
of  an  estoppel  in  pais,  and  a  ratification  which  follows  the 
act  done,  whereby  no  injury  has  come  to  the  plaintiff  who 
seeks  to  recover  because  the  other  has  ratified  what  his  agent 
has  done.  In  the  one  case  the  fact  of  ratification  may  be 
found  by  the  jury,  because  the  principal  has  failed  to  repu- 
diate on  the  receipt  of  information  of  what  his  agent  has 
done.  This  statement,  of  course,  is  subject  to  some  excep- 
tions. It  is  only  given  as  a  general  proposition.  In  the 
other,  no  such  conclusive  presumption  follows  where  there 
is  an  absence  of  proof  which  shows  that  equity  and  fair  deal- 
ing would  forbid  the  defendant,  who  was  the  principal,  to 
deny  his  agent's  authority.  It  is  almost  universally  held 
inapplicable  where  the  act  is  complete  before  knowledge 
comes  to  the  principal  and  the  plaintiff  is  not  shown  to  have 
been  in  any  wise  injured  by  the  principal's  failure  to  act. 
Such  a  case  presents  none  of  the  features  which  are  essen- 
tial to  the  application  of  the  doctrine  of  estoppel.  Breed  v. 
First  Nat.  Bank  of  Central  City,  4  Colo.  481 ;  Union  Gold 
Mining  Co.  v.  Rocky  Mt.  Nat.  Bank,  2  Colo.  248 ;  Palmer  v. 
Williams  et  al,  24  Mich.  329 ;  Brown  v.  Bouse,  104  Cal.  672 ; 
Spofford  v.  Holbs,  29  Me.  148. 

The  present  case  falls  clearly  within  the  line  of  these 
decisions.  The  attachment  was  levied  and  the  property 
seized  on  the  24th  of  February.  It  was  released  on  the  exe- 
cution of  the  bond  the  next  day.  The  bond  was  executed 
by  two  persons,  who  brought  themselves  within  the  require- 
ments of  the  statute  as  householders  and  freeholders  and 
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worth  the  penalty  specified  in  the  bond.  The  sheriff  was 
the  officer  authorized  to  receive  the  instrument  and  release 
the  property,  and  if  the  bond  was  not  good  without  Smyth's 
signature,  and  the  attorney  in  fact  had  no  right  to  sign  it, 
the  sheriff  himself,  with  his  bondsmen,  would  undoubtedly 
be  liable  to  the  plaintiff  in  the  action  for  any  resulting  dam- 
ages. Lynch  had  nothing  whatever  to  do  with  the  accept- 
ance of  the  bond,  the  discharge  of  the  property,  or  the  acts 
of  the  sheriff  about  it.  The  sheriff  had  a  perfect  right  to 
act  according  to  his  own  discretion,  and  Lynch's  remedy,  if 
any,  was  against  him  and  his  bondsmen  if  he  failed  in  the 
discharge  of  his  duty.  The  act  was  done  and  the  property 
was  released  and  had  been,  even  according  to  Lynch's  own 
contention,  for  some  time  before  Smyth  received  any  infor- 
mation about  it.  Under  these  circumstances,  it  cannot  be 
successfully  contended  that  Lynch  was  harmed  by  Smyth's 
failure  to  inform  him  of  his  repudiation  of  Ferris'  act,  even 
though  we  take  as  true  Lynch's  statements  as  to  the  time 
and  circumstances  under  which  he  informed  Smyth  about  it. 
The  resolution  of  the  principal  inquiry  is  in  no  manner 
affected  by  the  character  of  the  instrument  sued  on.  The 
undertaking  is  provided  for  by  the  statute,  and  is  to  be  taken 
by  the  officer  on  the  release  of  the  property.  It  is  a  statu- 
tory instrument,  authorized  to  be  given  under  certain  cir- 
cumstances, and  secures  to  the  debtor  certain  privileges 
respecting  the  possession  of  his  property.  The  statute  does 
not  provide  for  the  execution  of  these  undertakings  under 
seal.  In  this  state  a  seal  is  unnecessary  to  the  execution  of 
any  instrument  by  which  the  title  to  property  is  transferred 
or  wherein  parties  contract  with  others.  Seals  were  essen- 
tial at  the  common  law  to  the  due  execution  of  divers  instru- 
ments, and  many  refined  distinctions  were  based  on  this  fact 
in  resolving  the  matter  of  the  liability  of  parties  on  contracts 
into  which  they  had  entered.  A  specialty  could  not  be  de- 
clared on,  like  a  parol  contract,  and  the  matter  of  considera- 
tion was  solemnly  imported  because  the  seal  had  been  affixed. 
Because  of  these  and  many  other  differences  between  special- 
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ties  and  parol  contracts,  the  pleader  was  bound  to  specify 
these  distinctions,  and,  when  he  declared  on  a  parol  contract, 
could  not  recover  on  proof  of  a  specialty.  The  converse  rule 
was  of  equal  force.  This  led  to  the  establishment  of  a  col- 
lateral doctrine,  which  is  undoubtedly  supported  by  many  of 
the  earlier  cases,  to  wit,  that  a  sealed  instrument  cannot  be 
ratified,  except  by  a  paper  of  equal  solemnity  and  bearing 
the  seal  of  the  individual  who  ratifies  it.  The  tendency  of 
modern  times  has  been  to  depart  from  this  doctrine,  and  a 
very  large  number  of  cases  can  be  found  in  the  books  which 
hold  the  seal  wholly  unnecessary,  both  in  those  cases  where 
a  seal  is  not  required  and  in  those  cases  where  a  seal  must 
be  affixed  to  the  instrument  to  make  it  valid.  Under  the 
first  line  of  decisions,  even  though  a  seal  was  essential  to  the 
validity  of  the  undertaking,  the  ratification  may  be  by  parol, 
and  the  principal  bound  as  effectually  as  if  his  ratification  had 
been  by  a  sealed  instrument.  Nearly  all  agree  that  where  the 
instrument  need  not  have  been  originally  under  seal  to  be 
valid,  a  parol  ratification  is  good  as  to  the  sealed  instrument. 
Ingraham  v.  Edwards,  64  111.  526 ;  Lawrence  v.  Taylor,  5  Hill, 
107 ;  Hammond  v.  Hannin^  21  Mich.  374  ;  Holbrook  v.  Cham- 
berlin,  116  Mass.  155 ;  Peine  v.  Weber,  47  111.  41 ;  Drum- 
right  v.  Philpot,  16  Ga.  424 ;  McDonald  $  Mills  v.  Eggleston, 
Barker  £  Co.,  26  Vt.  154. 

The  more  liberal  doctrine  commends  itself  to  our  consid- 
eration. The  policy  of  our  state  has  resulted  in  the  abolish- 
ment of  seals.  They  are  no  longer  necessary  to  the  validity 
of  any  contract  between  parties.  The  statute  which  provides 
for  the  release  of  attached  property  permits  the  undertaking 
to  be  executed  without  a  seal.  The  fact  that  the  agent  un- 
dertook to  affix  a  seal  to  this  document  neither  adds  to  its 
force  nor  in  any  manner  affects  its  validity.  To  hold  the 
principal  must  execute  a  sealed  instrument  to  ratify  what 
was  perfectly  valid  without  one,  is  to  establish  a  rule  which 
seems  to  be  destitute  of  any  good  reason  on  which  to  base  it, 
and  a  rule  which  is  altogether  too  technical  for  this  age  and 
for  modern  times.     We  therefore  conclude  as  a  matter  of 
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law,  if  a  ratification  may  be  found  from  the  facts  proved,  it 
will  be  quite  as  effectual  as  though  there  had  been  an  express 
adoption  of  the  agent's  act  over  the  seal  of  the  principal. 

This  brings  us  to  the  troublesome  inquiry  whether  this 
ratification  was  satisfactorily  established,  and  the  jury  were 
duly  instructed  respecting  their  duty  in  the  premises.  We 
are  somewhat  restrained  in  the  argument  by  our  purpose  not 
to  overstep  the  boundaries  we  have  set  in  the  discussion 
of  the  evidence,  that  neither  the  parties  nor  the  court  may 
be,  embarrassed  by  the  expression  of  our  personal  views. 
Whoever  seeks  to  enforce  a  contract  executed  by  an  unau- 
thorized agent  is  bound  to  prove  a  ratification  with  full  knowl- 
edge of  all  the  material  facts  attending  the  transaction. 
Mistake,  ignorance,  or  misapprehension  of  any  of  the  essen- 
tial matters  will  relieve  the  alleged  principal  of  any  respon- 
sibility. In  these  cases,  the  law  lays  the  same  burden  of 
proof  on  the  plaintiff  as  in  those  matters  of  contract  executed 
by  an  agent  who  possessed  the  requisite  original  authority. 
As,  in  the  one,  he  would  be  bound  to  establish  by  satisfac- 
tory proof  the  existence  of  the  power,  so,  in  the  other,  he 
must  demonstrate  an  adoption  with  full  knowledge  of  what 
has  been  done  in  his  name  and  on  his  behalf.  The  principal 
is  under  no  obligation  to  accept  the  assumed  agent's  act. 
He  need  neither  sanction  nor  adopt  it.  The  law  imposes  on 
him  no  duty  to  make  inquiries  about  it.  Where  there  is  no 
legal  obligation,  the  question  of  negligence  or  diligence  is  of 
no  importance.  Whoever,  therefore,  relies  on  a  ratification, 
is  obligated  to  show  it  was  made  under  circumstances  which 
in  law  will  bind  the  principal.  The  duty  of  making  in- 
quiries and  ascertaining  what  has  been  done  is  not  cast  on 
the  one  who  is  under  no  legal  obligation  to  take  on  himself 
the  responsibility,  but  it  rests  with  the  party  who  would  gain 
a  benefit  by  the  enforcement  of  the  contract.  The  requisite 
information  is  justly  assumed  to  be  within  the  reach  and  con- 
trol of  him  for  whose  advantage  the  contract  was  made. 
Concerning  these  details  the  principal  is  presumed  to  be  a 
stranger.     While  he  may  not  close  his  eyes  to  what  is  with- 
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in  his  own  control,  he  is  not  to  be  charged  because  he  has 
failed  to  make  inquiries.  He  may  not  be  held  because  he 
was  negligent,  or  because  his  information  might  have  been 
enlarged  or  his  misapprehension  corrected  by  diligence  to 
ascertain  the  facts.  Combs  v.  Scott  et  al.y  94  Mass.  493; 
Murray  v.  Nelson  Lumber  Co.,  143  Mass.  250 ;  Nixon  v.  Pal- 
mer,  8  N.  Y.  898. 

This  accepted  doctrine  of  the  law  of  agency  was  ignored 
by  the  court  in  its  instructions  to  the  jury.  By  the  twelfth 
instruction  the  jury  were  undoubtedly  told  they  must  believe 
from  the  evidence  that  Smyth's  alleged  ratification  was  made 
with  a  full  knowledge  of  all  material  facts,  but  he  attached  a 
limitation  which  destroyed  the  force  and  effect  of  the  instruc- 
tion and  imposed  a  duty  on  Smyth  which  is  not  recognized 
by  the  precedents.  The  court  added  this  clause,  "or  with 
such  knowledge  as  he  could  with  reasonable  diligence  have 
obtained."  From  this  the  jury  might  have  readily  concluded 
it  was  possible  for  Smyth,  when  he  learned  of  the  execution 
of  the  bond  in  the  fall  of  1890,  to  ascertain,  by  inquiry  of 
Ferris  or  of  Lynch,  the  fact  of  the  execution  of  the  bond  and 
all  the  circumstances  attending  it,  and  if  they  further  con- 
cluded that  he  failed  to  repudiate  the  act  and  remained  silent 
respecting  his  agent's  authority,  he  was  holden  as  upon  proof 
of  a  ratification  with  full  knowledge.  We  must  conclude  the 
jury  were  liable  to  be  misled  by  this  statement  of  the  law. 
The  effect  of  it  is  apparent.  Under  the  testimony,  the  jury 
could  legitimately  find  that  Smyth  might  have  obtained  full 
knowledge  of  all  the  facts  and  circumstances  attending  the 
execution  of  the  bond,  its  character  and  purport,  and  the  pro- 
ceedings taken  under  it,  by  using  reasonable  diligence  in 
making  inquiries  about  it  when  the  fact  of  the  execution  of 
the  bond  was  first  brought  to  his  attention.  Reaching  this 
conclusion,  it  was  an  easy  matter  for  them  to  find  that  Smyth 
had  ratified  his  agent's  acts  with  a  full  knowledge  of  all  the 
material  facts.  Whatever  may  have  been  his  ignorance,  or 
his  misapprehension,  he  could  have  obtained  full  knowledge 
by  inquiry ;  the  exercise  of  reasonable  diligence  would  have 
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led  him  to  make  it,  and  the  verdict  is  but  a  legitimate  deduc- 
tion from  the  findings  which  could  be  rightfully  made  under 
that  instruction.  The  qualification  made  the  instruction 
undoubtedly  erroneous,  and  the  verdict  may  not  therefore  be 
accepted  as  conclusive  on  the  main  question  of  fact. 

Ratification  cannot  be  accurately  defined  as  a  legal  term. 
Generically,  the  word  always  expresses  the  same  idea,  and  in 
legal  effect  is  always  the  adoption  of  the  act  of  one  who  has 
assumed  to  be  an  agent  without  the  grant  of  an  antecedent 
authority.  In  its  application  to  different  conditions,  legal 
accuracy  requires  the  observance  of  very  wide  differences  in 
the  significance  of  the  term.  There  is  a  marked  difference 
between  the  ratification  of  the  acts  of  an  agent  possessing  a 
general  authority  to  represent  the  principal,  who  steps  out- 
side the  usual  limits  of  his  business  ;  or  the  adoption  of  what 
has  been  done  by  one  having  a  special  authority  which  he 
has  exceeded  in  the  terms  of  the  engagement  into  which  he 
entered,  which  might  otherwise  have  been  deemed  authorized; 
or  the  liability  incurred  by  the  principal,  who  has  permitted 
another  to  be  misled  by  the  conduct  of  his  agent,  and  who 
has  received  the  benefits  of  the  transaction  or  suffered  injury 
to  come  to  the  other,  whereby  he  is  estopped,  and  the  case 
of  a  ratification  of  a  completed  act  performed  by  one  without 
authority,  where  the  failure  to  repudiate  worked  no  injury 
and  the  principal  has  not  accepted  or  received  any  benefit 
from  the  transaction.  These  distinctions  are  recognized  in 
all  the  cases,  and  wherever  different  principles  are  apparently 
expressed,  it  is  due  to  the  application  of  the  general  rules  of 
law  governing  agency  in  their  application  to  the  varying  con- 
ditions represented  by  the  different  controversies.  The  pres- 
ent case  by  proof  falls  entirely  within  the  limit  of  the  class 
of  cases  last  suggested.  Ferris  was  never  authorized  by 
Smyth  to  act  as  his  agent  in  all  business  transactions,  or  in 
all  business  transactions  of  a  particular  character.  It  is  not 
therefore  a  case  where  an  agent  has  overstepped  the  limits  of 
an  apparent  authority,  where  his  act  will  be  presumed  to 
have  been  adopted  with  very  slight  proof  of  acceptance  on 
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the  part  of  the  principal.  Neither  was  he  a  special  agent 
deputed  to  do  a  particular  thing,  of  which  the  one  under 
investigation  might  well  be  taken  to  be  a  part,  where  a  simi- 
lar amount  of  proof  might  suffice  to  support  the  plaintiff's 
right  to  recover  on  slight  evidence  of  ratification.  Neither 
is  the  case  brought  by  the  proof  at  all  within  the  limits  of 
those  cases  which  presume  ratification  from  the  silence  of  the 
principal  after  he  has  procured  general  knowledge  of  the  act 
performed,  because  the  one  who  has  relied  on  the  agent's 
authority  has  been  misled  to  his  prejudice  and  suffered  injury 
because  of  the  principal's  failure  to  repudiate  the  agent's 
acts.  It  seems  to  be  universally  conceded  that  the  principal 
shall  be  estopped  to  deny  the  agent's  authority  if  the  other 
has  been  misled  to  his  prejudice,  or  would  sustain  injury  or 
loss  of  property  which  otherwise  would  not  have  fallen  on 
him,  had  the  principal  promptly  repudiated  the  agent's  act. 
The  jury  may  never  be  told,  in  a  case  like  the  present,  that 
they  may  find  the  act  has  been  ratified  because  the  principal 
has  failed  to  repudiate  the  agency  with  reasonable  prompt- 
ness after  acquiring  information  of  the  act.  It  is  doubtless 
true  the  jury  may  take  the  silence  into  consideration  as  a 
circumstance  or  matter  of  evidence  and  as  part  of  the  chain 
of  proof  which  the  plaintiff  must  produce  to  establish  the  ulti- 
mate fact  on  which  his  recovery  depends.  The  principle  w«3 
early  recognized  in  the  state,  in  the  case  of  the  Union  Min- 
ing Co.  v.  Rocky  Mt.  Nat.  Bank,  cited  supra.  The  strength 
of  the  circumstance,  the  force  and  effect  to  be  given  to  it, 
always  depend  on  the  situation  of  the  parties  at  the  time 
the  information  comes,  and  the  injury  which  will  happen 
to  the  plaintiff  by  reason  of  the  principal's  failure  to  act. 
School  District  No.  6  v.  Mtna  Ins.  Co.,  62  Me.  330 ;  Ladd  v. 
Hildebrant,  27  Wis.  135 ;  Wisconsin  Bank  v.  Morley  et  ah, 
19  Wis.  72 ;  Kerr  et  al.  v.  Sharp,  83  111.  199 ;  D*  Land  v.  The 
Dixon  Nat.  Bank,  111  111.  323 ;  Craighead  et  al.  v.  Peterson, 
72  N.  Y.  279 ;  Hamlin  v.  Sears  et  ah,  82  N.  Y.  327  ;  Mobile 
ft  Montgomery  My.  Co.  v.  Jay,  65  Ala.  118. 
These  and  many  other  cases  approve  the  distinctions  which 
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have  been  stated.  Applied  to  the  case  at  bar,  we  find  them 
relevant  and  controlling.  The  bond  was  signed  by  Ferris 
without  an  antecedent  grant  of  express  authority.  It  was 
neither  directly  conferred  by  the  power,  nor  was  it  within 
the  scope  of  the  special  authority  which  had  been  thereto- 
fore granted.  The  plaintiff,  Lynch,  parted  with  no  right, 
and,  according  to  the  present  record,  lost  no  claim  which  he 
had  possessed  by  virtue  of  the  execution  and  service  of  his 
writ,  nor  did  he,  so  far  as  the  evidence  shows,  even  at  the 
time  when  as  it  is  claimed  by  him  he  first  informed  Smyth 
that  he  was  on  the  bond,  part  with  any  valuable  thing,  lose 
any  existing  right,  or  suffer  damage  because  of  Smyth's  fail- 
ure to  immediately  repudiate  the  transaction.  Both  of  the 
other  sureties  were  then,  so  far  as  we  know,  perfectly  sol- 
vent. The  case,  therefore,  is  an  exception  to  the  class  of 
which  King  v.  Rea  et  aZ.,  13  Colo.  69,  is  an  example.  The 
bond  was  given  to  the  sheriff  under  the  statute  to  release 
property  which  had  been  seized  by  the  officer.  The  plain- 
tiff was  not  an  active  party  in  procuring  the  acceptance  of 
the  bond,  nor  was  he  possessed  of  the  right  to  except  to  the 
sheriff's  action.  He  might  hold  the  sheriff  liable  on  his  offi- 
cial security  for  any  failure  on  his  part  to  comply  with  the 
statute.  There  are  but  two  sections  of  the  code  which 
authorize  the  execution  of  a  bond  to  relieve  a  defendant 
from  the  effects  of  the  writ.  These  are  sections  97  and  112 
of  the  code.  It  is  unnecessary  to  give  an  exact  construction 
of  those  sections  and  determine  whether,  when  a  bond  is 
given  in  the  form  and  with  the  penalty  mentioned  in  the 
first,  it  may  be  held  operative,  and  secure  to  the  defendants 
the  rights  provided  for  by  the  last.  We  prefer  not  to  enter 
on  a  discussion  of  this  question,  because  it  is  unessential  to 
our  conclusion.  But  it  may  be  suggested  the  writ  had  been 
levied  and  the  bond  was  given  to  secure  the  release  of  the 
property.  The  only  person  who  could  take  that  bond,  exer- 
cise any  supervision  over  it,  or  discretion  about  it,  accept  or 
refuse  it,  approve  or  reject  the  security,  was  the  officer  who 
was  authorized  to  take  it,  to  wit,  the  sheriff.     In  the  absence 
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of  any  statutory  authority  to  that  end,  the  plaintiff  in  the 
suit  was  remediless  to  compel  the  execution  of  a  new  bond, 
the  procurement  of  additional  sureties,  or  in  any  wise  to 
take  advantage  of  the  default  of  the  sheriff,  otherwise  than 
by  proceeding  against  the  officer  himself  and  his  bondsmen. 
Whether  the  plaintiff  would  have  a  remedy,  and  what  it 
might  be  in  case  the  bond  became  worthless  after  delivery, 
we  do  not  inquire.  Drake  on  Attachment,  sec.  316  a ; 
Wade  on  Attachment,  sees.  183, 184 ;  People  ex  reh  v.  Wayne^ 
39  Mich.  15. 

Under  these  circumstances,  it  cannot  be  successfully  urged 
that  harm  came  to  Lynch  from  Smyth's  failure  to  repudiate 
Ferris'  act,  even  though  it  be  conceded  full  knowledge  came 
to  Smyth  of  the  circumstances  attending  the  making  of  the 
instrument.  This  demonstrates  the  fatal  error  into  which 
the  court  fell  when  it  gave  its  first  instruction  to  the  jury. 
Therein  the  jury  were  told,  if  they  found  from  the  evidence 
Smyth  knew  of  the  existence  of  the  bond  shortly  after  its 
execution,  and  thereafter  failed  within  a  reasonable  time  to 
give  Lynch  notice  that  he  repudiated  Ferris'  act,  and  by 
reason  of  this  failure,  plaintiff  was  prevented  from  collecting 
his  debt,  such  failure, — that  is,  failure  to  give  notice, — and 
such  silence,  might  be  taken  as  a  ratification  of  the  act 
The  instruction  is  bad.  There  was  no  evidence  tending  to 
show  that  Lynch  lost  his  debt  because  of  Smyth's  failure  to 
notify  him  that  he  repudiated  what  Ferris  had  done.  It  is 
not  easy  to  see  what  principle  of  good  faith  or  fair  dealing 
required  Smyth  either  to  pursue  his  inquiries  to  the  extent 
of  acquiring  full  knowledge  about  it  or  to  give  notice  to 
Lynch  that  he  would  not  be  bound.  We  must  not  be  under- 
stood as  holding  it  error  for  the  court  to  receive  proof  on 
this  subject,  and  submit  it  to  the  jury  as  evidence  which 
may  be  taken  in  connection  with  the  other  proofs  in  the  case 
and  used  as  a  basis  for  their  finding.  We  simply  hold  that 
silence  may  not  be  taken  as  a  ratification.  To  dispose  of  all 
the  matters  presented  to  our  attention,  we  need  consider  but 
two  further  matters,  which  are  relatively  unimportant. 
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The  plaintiff  offered  in  evidence  the  entire  record  in  the 
suit  of  Smyth  v.  The  River  and  Hail  Co.,  Leach  and  Stetson, 
which,  as  has  already  been  stated,  was  brought  to  procure 
the  appointment  of  a  receiver  of  the  affairs  of  the  corpora- 
tion. We  are  not  quite  able  to  understand  the  theory  on 
which  this  record  was  produced  and  offered  in  evidence. 
Appellee's  contention  seems  to  be  that,  because  in  that  case 
Ferris  acted  on  behalf  of  Smyth,  as  his  agent,  and  signed  a 
bond  to  secure  the  injunction  which  was  prayed  for,  the  jury 
were  entitled  to  take  that  circumstance  into  consideration  as 
an  evidence  of  Ferris'  authority  to  execute  the  bond  in  suit 
It  does  not  seem  to  us  to  have  been  either  relevant  or  proper. 
Ferris  was  especially  authorized  to  act  in  that  proceeding  by 
a  power  of  attorney  given  for  the  purpose.  What  he  did 
was  in  full  execution  of  his  authority  and  must  be  taken  to 
have  been  fairly  within  the  terms  of  the  power  granted. 
Ferris'  acts  in  this  particular  neither  tend  to  show  an 
authority  to  execute  the  present  bond,  nor  in  any  wise  sup- 
port the  appellee's  contention  that  the  act  was  ratified  by 
Smyth's  subsequent  conduct. 

The  other  matter  concerns  the  verdict  of  the  jury.  What 
we  shall  say  about  it  is  to  be  taken  more  as  a  guide  to  the 
court  on  the  subsequent  trial  than  as  an  absolute  expression 
of  the  law,  or  as  a  suggestion  that  because  of  this  error,  were 
it  the  only  one,  the  case  would  of  necessity  be  reversed. 
The  circumstances  under  which  the  same  difficulty  might 
occur  in  another  case  would  not  necessarily  constitute  error, 
though  in  all  cases  resembling  the  present  one  the  verdict 
must  necessarily  deviate  from  the  issue  and  fail  to  be  an 
accurate  finding  on  the  question  which  it  presents.  The 
suit  was  on  a  bond  to  recover  the  amount  of  a  judgment, 
which  was  capable  of  exact  proof,  and  which  was  accurately 
established  by  the  evidence.  The  principal  and  interest 
amounted  to  more  than  the  penalty  of  the  bond,  which  was 
$15,000.  If  the  plaintiff  recovered  anything,  he  was  cer- 
tainly entitled  to  recover  this  sum,  but  the  verdict  was  for 
$12,250.     This  is  incomprehensible,  and  on  no  possible  hy- 
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pothesis  did  the  evidence  justify  it.  Such  a  departure  of  the 
verdict  from  the  issue  has  often  been  held  fatal  to  a  judg- 
ment. Tourtelotte  v.  Brown,  1  Colo.  App.  408 ;  Dorsett  v. 
Crew,  1  Colo.  18 ;  Hatch  v.  Attrill,  118  N.  Y.  383  ;  Moody  v. 
Keener,  7  Port.  218 ;  Garland  v.  Davis,  4  How.  131 ;  Parker's 
Admr.  v.  Moore,  29  Mo.  218  ;  Robeson  v.  Miller,  4  Colo.  App. 
313;  Thompson  on  Trials,  vol.  2,  sec.  2606. 

The  tiial  court  should  not  have  permitted  the  verdict  for 
$12,250  to  stand.  On  the  receipt  of  it,  the  jury  should  have 
been  sent  out  and  instructed  to  find  a  verdict  for  the  penalty 
of  the  bond,  or  a  verdict  for  the  defendant.  That  was  the 
proper  place  in  which  to  correct  the  error,  and  trial  courts 
should  not  hesitate  to  exercise  their  authority  in  such  matters. 
In  the  statement  preceding  the  discussion  of  this  proposition, 
we  do  not  intend  to  criticise  the  rule,  or  in  any  manner  dis- 
sent from  it.  The  question  which  we  desired  to  reserve  is 
whether,  if  this  were  the  only  error  disclosed  by  the  record, 
it  would  operate  to  reverse  the  case,  since  it  could  not  by 
possibility  tend  to  the  appellant's  prejudice. 

For  the  errors  committed  by  the  trial  court  in  instructing 
the  jury,  this  case  will  be  reversed  and  remanded. 

Reversed. 


Fox  v.  The  Trinidad  Waterworks  Company  et  al. 

Mandamus — Pabtiks — Successor  in  Office. 

Mandamus  against  F.,  a  city  treasurer,  to  compel  the  payment  of  cer- 
tain city  warrants.  Trial  was  had  after  the  expiration  of  his  term 
of  office,  and  after  he  had  turned  over  the  funds,  etc.,  to  his  suc- 
cessor. Held,  that  it  was  erroneous  to  issue  a  writ  commanding 
him  to  pay  the  warrants,  and  that  no  writ  could  run  against  his 
successor  without  having  first  brought  him  in  as  a  party. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Joseph  C.  Helm  and  Mr.  Everett  Bell,  for  appel- 
lant. 
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Messrs.  Yeaman  &  Gove,  for  appellees. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

The' water  supply  of  the  city  of  Trinidad  is  furnished  by 
the  Trinidad  waterworks.  According  to  the  usual  practice 
of  cities  and  waterworks  companies,  hydrants  were  placed  at 
various  points,  and  in  other  ways  water  was  furnished  for 
the  use  of  the  municipality.  From  time  to  time,  the  company 
rendered  bills  to  the  city,  which  were  passed  on  by  the 
common  council,  whidh  issued  warrants  on  the  treasury  in 
payment.  Only  two  lots  of  warrants  are  involved  in  this 
litigation.  There  were  twenty-five,  numbered  from  5896  to 
5920,  for  $500  each,  issued  in  November,  1892,  to  The  Trin- 
idad Waterworks  Company.  This  lot  of  warrants  was 
turned  over  to  F.  D.  Wight  as  security  on  some  transaction 
between  the  company  and  other  parties.  There,  was  another 
series,  seven  in  number,  numbered  from  6144  to  6150,  issued 
in  March,  1893,  in  liquidation  of  bills  of  the  waterworks  ren- 
dered to  the  city,  which  were  purchased  by  the  First  National 
Bank  of  Central  City,  and  held  by  them  at  the  time  this  liti- 
gation started.  The  warrants  were  presented  for  payment, 
and,  there  being  no  funds  in  the  treasury,  were  properly 
indorsed,  to  insure  interest  to  the  holder,  and  held  until  the 
latter  part  of  1894,  when  the  holders  demanded  payment  of 
the  appellant,  Fox,  who  was  then  the  city  treasurer.  At  the 
time  of  the  demand  there  was  in  the  treasury  $16,510.43 
which  was  properly  applicable  to  the  liquidation  of  these 
claims.  The  treasurer  refused  payment.  It  seems  there  was 
some  controversy  between  the  Waterworks  Company  and  the 
city  respecting  the  terms  and  the  performance  of  the  con- 
tract, which  led  to  a  suit  by  the  city  against  the  company  to 
cancel  the  warrants.  The  city  failed  in  the  suit,  and  prose- 
cuted a  writ  of  error  to  the  supreme  court,  which  is  now 
pending.  The  disagreement  led  the  city  administration 
to  resist  the  payment  of  these  claims  until  the  question  at 
issue  between  the  city  and  the  corporation  should  be  finally 


1896.]        Fox  v.  Trinidad  Waterworks  Co.  403 

determined.  Whereupon  the  First  National  Bank  of  Cen- 
tral City  instituted  proceedings  by  way  of  mandamus,  recited 
the  issuance  of  the  warrants,  their  title,  the  demand  for  pay- 
ment, and  the  presence  of  funds  in  the  treasury  to  pay  the 
claims.  About  the  same  time,  the  Waterworks  Company 
started  similar  proceedings  on  the  twenty-five  warrants  which 
they  held,  alleging  whatever  was  necessary  to  make  out  a 
case  on  paper.  The  proceedings  were  begun  in  Trinidad, 
but  by  stipulation  both  were  removed  to  Arapahoe  county, 
there  consolidated  and  tried  as  one  suit.  Evidence  was  in- 
troduced to  show  the  rendition  of  the  bills  to  the  city,  their 
acceptance  and  allowance  by  the  city  government ;  the  order 
of  the  council  directing  the  warrants  to  issue ;  the  issue  and 
presentation  for  payment,  with  the  requisite  proof  respecting 
the  condition  of  the  city  treasury.  It  was  clearly  shown  there 
was  money  in  the  treasury  applicable  to  the  payment  of  such 
claims,  and  the  treasurer,  Fox,  turned  over  to  his  successor 
$17,818.24.  It  will  be  assumed  nothing  was  lacking  in  the 
proof  to  show  the  petitioners'  right  to  a  writ,  and  the  judgment 
directing  it  would  of  necessity  be  affirmed  had  it  been  duly 
entered  against  the  proper  parties.  The  trial  disclosed  the 
fact  that  Fox  was  not  then  city  treasurer.  He  held  the 
office  at  the  time  of  the  demand  and  the  commencement  of 
the  proceeding.  The  relators,  however,  put  him  on  the  stand, 
and,  so  far  as  might  be  by  that  kind  of  testimony,  proved 
that  he  had  gone  out  of  office  on  the  24th  of  April  preceding, 
and  had  been  succeeded  by  A.  L.  Branson,  who  was  on  the 
7th  of  May,  1895,  the  date  of  the  hearing,  then  city  treasurer 
of  Trinidad.  Fox  testified  to  his  proceedings  when  he  went 
out  of  office,  which  included  the  turning  over  to  his  succes- 
sor, Branson,  of  the  specific  fund  which  was  alleged  to  be 
applicable  to  the  payment  of  these  claims. 

The  only  reason  which  he  gives  for  refusing  to  pay  the 
warrants  is  found  in  his  statement  of  the  policy  of  the  city 
government,  which  was  to  refuse  to  pay  any  of  the  Water- 
works Company's  claims  until  the  validity  of  these  warrants 
should  be  finally  settled  by  the  supreme  court  in  the  litiga- 
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tion  which  was  then  pending.  On  the  conclusion  of  the 
testimony,  the  court  being  sufficiently  advised,  found  the 
facts  to  be  as  stated  in  the  petitions.  There  was  likewise  a 
finding  that  Fox's  term  of  office  as  treasurer  had  expired  on 
the  23d  of  April,  1895,  and  that  he  had  been  succeeded  by 
Branson,  who  was  in  fact  the  city  treasurer  of  Trinidad  at 
the  time  the  judgment  was  rendered,  and  that  he  then  held 
all  the  moneys  in  the  water  fund  of  the  city.  On  this  basis 
the  court  rendered  judgment  that  a  peremptory  writ  be 
issued,  addressed  to  the  defendant,  John  H.  Fox,  and  to  his 
successor,  A.  L.  Branson,  commanding  them  and  each  of 
them  to  pay  the  warrants  described  in  the  alternative  writs 
from  money  in  the  water  fund  of  the  city  in  the  order  of 
their  registration.  No  attempt  was  made  to  bring  Branson 
into  the  litigation,  notwithstanding  it  clearly  appeared  on 
the  hearing  that  Fox  was  out  of  office  and  Branson  in  and 
in  custody  of  the  particular  fund  which  was  sought  to  be 
reached  by  these  proceedings.  The  necessity  of  some  judg- 
ment against  Branson  must  have  been  apparent  to  the  court, 
and  counsel,  or  the  judgment  would  not  have  run  against 
him.  Why  the  writ  was  directed  to  issue  as  against  Fox, 
who  was  shown  not  to  have  custody  of  the  funds  and  to  be 
unable  to  answer  the  judgment,  is  not  apparent.  According 
to  our  views  of  the  law,  the  whole  case  turns  upon  what 
has  just  been  stated  respecting  the  judgment. 

Service  of  process  of  some  description,  either  actual  or 
constructive,  is  by  all  courts  held  indispensable  to  the  exer- 
cise of  jurisdiction  over  the  person.  A  constructive  service 
may  be  sometimes  as  effectual  to  confer  upon  the  court 
power  to  enforce  its  judgments  as  the  actual  service  of  a 
writ.  If  this  be  ever  true,  the  present  case  presents  none  of 
the  conditions  essential  to  the  application  of  the  principle. 
These  proceedings  were  by  way  of  mandamus  to  compel  the 
custodian  of  a  particular  fund  to  apply  it  to  the  satisfaction 
of  warrants  which  the  petitioners  held.  The  existence  of 
the  fund  was  established.  The  regularity  of  the  warrants 
cannot  be  questioned  on  this  hearing,  the  title  of  the  peti* 
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tioners  is  not  disputed,  and  it  therefore  follows  the  claim- 
ants were  entitled  to  relief,  and  the  only  inquiry  is  whether 
they  succeeded  in  giving  the  court  jurisdiction  to  enforce 
that  relief  by  the  appropriate  judgment.  We  recognize  a 
very  wide  distinction  between  certain  decisions  of  the  su- 
preme court  of  the  United  States  and  those  of  some  state 
courts  under  analogous  conditions.  Wherever  the  duty  to 
be  performed  is  a  personal  one,  and  the  thing  is  to  be  done 
on  behalf  of  a  corporation,  over  which  the  court  may  exer- 
cise jurisdiction,  the  supreme  court  undoubtedly  holds  the 
end  of  the  officer's  term  abates  the  suit  which  has  been 
begun  to  enforce  his  performance  of  the  particular  duty. 
It  has  accordingly  been  held  in  several  well  considered  cases 
that  since  the  government  cannot  be  coerced,  the  official  of 
that  government  who  goes  out  of  office  is  no  longer  subject 
to  the  operation  of  the  writ  of  mandamus.  The  Secretary  v. 
McGarrahan,  9  Wall.  298 ;  United  States  v.  Boutwell,  17 
Wall.  604. 

A  veiy  broad  distinction  is  recognized,  even  by  that  court, 
between  cases  where  the  duty  is  a  personal  one,  and  where 
it  is  to  be  performed  in  a  representative  capacity,  and  the 
person  on  whom  the  writ  is  served  really  stands  as  and  for 
the  corporation  whose  officer  he  is  and  whose  duty  may  be 
termed  a  continuing  one,  and  therefore  enforceable  as  against 
the  successor  in  office  as  well  as  against  the  individual 
towards  whom  the  writ  was  originally  directed.  Commis- 
turner*  v.  SeUew,  99  U.  S.  624 ;  Thompson  v.  United  States^ 
103  U.  S.  480. 

The  courts  of  the  different  states  do  not  as  a  rule  recog- 
nize the  distinction  which  is  thoroughly  settled  in  the  fed- 
eral jurisdiction  by  these  adjudications.  It  must  be  conceded, 
as  a  general  proposition,  the  state  courts  hold  the  suits  do 
not  abate,  whether  the  duty  be  a  personal  one  or  one  to  be 
performed  on  behalf  of  a  corporation  whose  representative 
the  individual  may  be  against  whom  the  suit  is  brought  We 
are  not  particularly  concerned  with  this  very  close  and  nar- 
row distinction  between  the  cases,  since,  according  to  our 
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view,  whether  the  suits  do  or  do  not  abate,  a  judgment  may 
not  be  rendered  against  the  successor,  unless  in  some  way  he 
is  brought  within  the  jurisdiction  of  the  court  and  have  an 
opportunity  to  perform  the  act  which  he  will  be  ultimately 
adjudged  to  do  if  the  judgment  go  against  him.  We  think 
the  present  case  falls  very  clearly  within  the  distinction  rec- 
ognized in  the  103  United  States,  and  the  act  to  be  performed 
is  to  be  done  by  the  treasurer  as  the  representative  of  the 
municipality,  and  the  suit  is  really,  though  indirectly,  one 
to  compel  the  city  authorities  to  perform  the  contract  into 
which  they  entered.  The  treasurer  is  the  person  who  is  the 
custodian  of  the  fund,  and  who  can  be  directly  reached  by 
the  process  and  be  compelled  to  pay  the  money  to  the  indi- 
viduals entitled  to  it.  It  is  the  only  substantial  relief  which 
the  petitioners  can  obtain.  The  case,  therefore,  comes  very 
clearly  within  nearly  all  the  authorities  on  this  question. 
The  only  remaining  inquiiy  is  whether  it  was  essential  to 
make  Branson  a  party  to  the  proceedings  in  order  to  obtain 
a  judgment  against  him.  We  cannot  conclude  otherwise. 
No  argument  ab  inconvenient*  can  be  drawn  from  the  situa- 
tion. The  suit  was  begun  during  the  continuance  of  Fox's 
term,  but  the  actual  trial  was  had  after  he  had  gone  out  of 
office  and  after  his  successor  had  come  into  the  possession  of 
the  funds  sought  to  be  reached  by  the  proceeding.  All  these 
facts  appeared  on  the  trial  and  were  probably  known  to  the 
litigants  before  the  case  was  actually  heard.  The  possibility 
of  issuing  a  second  alternative  writ  and  bringing  Branson  in 
was  clearly  open  to  the  petitioners.  To  pursue  this  course 
would  neither  have  deprived  them  of  a  remedy,  nor  resulted 
in  any  substantial  delay.  Under  the  existing  circumstances, 
the  court  would  have  ordered  him  to  answer  instanter  and 
the  case  would  have  proceeded  to  judgment  with  all  reason- 
able and  convenient  speed.  A  critical  examination  of  the 
authorities  which  have  been  cited  shows  an  almost  universal 
admission  of  the  propriety  and  the  necessity  of  pursuing  this 
course  in  cases  of  this  description.  High's  Extraordinary 
Legal  Remedies,  sec.  440,  et  seq. ;  Mechem  on  Public  Officers, 
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sec.  940 ;  Dillon's  Mun.  Corp.,  vol.  2,  sec.  884 ;  The  People 
ex  ret  v.  The  Supervisor,  100  111.  332 ;  Hardee  v.  Gibbs,  50 
Miss.  802 ;  Lindsley  v.  Auditor,  3  Bush,  231 ;  State's  Attorney 
v.  Selectmen  of  Branford,  59  Conn.  402. 

Many  other  cases  might  be  referred  to  in  which  would  be 
found  expressions  concurring  with  the  general  principle  in- 
volved in  the  present  decision.  It  has  seldom  happened, 
however,  that  the  decisions  have  turned  on  the  particular 
proposition  respecting  the  necessity  to  make  the  successor 
a  party  in  order  to  obtain  a  valid  judgment.  The  necessity 
is  recognized  in  many  cases  which  hold  the  suit  does  not 
abate  by  the  expiration  of  the  term  of  office,  though  they 
only  apparently  refer  to  the  continuance  of  the  proceedings 
against  the  successors  who  are  charged  with  the  duty.  It 
might  almost  be  called  a  construction  established  by  con- 
cession rather  than  by  specific  judgment  on  the  especial 
point.  Since  all  courts  agree  that  no  person  may  be  bound, 
save  him  against  whom  process  has  actually  or  construct- 
ively run,  we  are  bound  to  hold  it  necessary  to  bring  the 
successor  in,  in  order  to  compel  him  to  perform  the  judgment 
by  paying  over  the  money.  The  duty  is  a  personal  one, 
operative  only  on  the  person  then  holding  the  office,  and  the 
judgment  must  be  entered  against  him  to  be  enforceable  by 
ultimate  proceedings.  It  logically  follows  there  can  be  no 
such  thing  as  a  constructive  service  on  which  to  base  a  judg- 
ment which  the  successor  can  be  compelled  to  perform  by 
proceedings  in  contempt  or  otherwise. 

The  judgment  is  likewise  irregular  in  having  been  entered 
against  Fox  as  well  as  against  Branson,  the  successor.  We 
do  not  hold  some  judgment  might  not  be  properly  entered 
against  Fox  on  the  showing  that  he  had  refused  the  demand, 
declined  to  pay  the  money,  and  had  compelled  the  petitioners 
to  incur  costs  in  the  establishment  of  their  rights.  This  we 
do  not  decide.  We  simply  hold  no  judgment  directing  him 
to  pay  over  the  money  could  properly  be  entered  against 
him.  It  would  be  a  vain  order,  which  it  would  be  impossible 
for  him  to  execute,  and  therefore  the  judgment  in  that  form 
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should  not  go  against  him.     People  ex  rel.  v.  Spruance,  8 
Colo.  319. 

For  these  reasons  we  conclude  there  was  error  in  the  judg- 
ment, and  it  must  be  reversed  and  sent  back  for  further  pro- 
ceedings in  conformity  with  this  opinion. 

Reversed. 


Autrey  v.  Bowen. 


1.  Statute  op  Frauds — Possession. 

A  sale  of  chattels  which  is  not  accompanied  by  an  immediate  transfer 
and  change  of  possession  is  void  as  against  existing  creditors  of  the 
vendor.  The  rights  of  parties  are  not  affected  by  any  transfer 
which  may  be  made  subsequent  to  the  time  of  the  sale,  even  though 
it  may  occur  before  an  actual  levy  on  the  goods  by  creditors. 

2.  Amendments. 

Under  the  circumstances  of  this  case,  the  plaintiffs  motion  for  leave  to 
amend  his  ad  damnum  should  have  been  allowed. 

Error  to  the  District  Court  of  Boulder  County. 

Mr,  S.  A.  Giffin  and  Mr.  Geo,  S.  Adams,  for  plaintiff 
in  error. 

Mr.  H.  C.  Henderson  and  Mr.  Geo.  B.  Campbell,  for 
defendant  in  error. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

This  suit  grew  out  of  a  controversy  between  the  creditors 
of  one  W.  M.  Wolcott,  and  Albert  E.  Bowen,  who  claimed 
to  be  the  owner  of  the  property  which  the  creditors  sought 
to  subject  to  the  payment  of  their  debts.  In  February,  1891, 
Wolcott  was  the  owner  of  210  sacks  of  concentrates,  which 
were  in  a  mill  he  was  operating  in  Boulder  county,  called 
the  "  Corning  Tunnel  Mill."  The  mill  was  located  about 
twelve  miles  from  Boulder,  and  about  the  same  distance 
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from  the  hotel,  which  was  carried  on  by  Bowen.  On  the 
28th,  Wolcott  was  indebted  to  Bowen  for  board  for  himself 
and  family  in  the  sum  of  about  $128.  In  order  to  pay  that 
debt,  and  to  secure  Bowen  for  the  indebtedness  which  might 
accrue  from  his  continued  stay  in  the  hotel,  to  the  extent  ol 
the  balance  of  the  assumed  value  of  the  concentrates,  to  wit, 
$  162,  Wolcott  executed  a  bill  of  sale,  reciting  a  considera- 
tion of  $300,  whereby  he  attempted  to  sell  and  transfer  to 
Bowen  all  his  title  to  the  concentrates  which  were  at  the 
mill.  At  the  date  of  the  execution  of  the  transfer,  Wolcott 
was  indebted  to  one  Pierson,  who  commenced  a  suit  on  the 
27th  of  February,  by  attachment,  which  process  was  subse- 
quently levied  on  the  concentrates.  At  the  same  time  Wol- 
cott was  indebted  to  one  Feeny,  in  the  sum  of  $216.60,  and 
on  that  day  Feeny  commenced  a  suit  in  the  county  court 
against  his  debtor,  and  got  judgment  on  the  14th  of  March 
following,  on  which  date  an  execution  was  placed  in  the 
hands  of  the  sheriff  for  service.  There  is  no  controversy 
whatever  about  any  of  the  facts  on  which  judgment  was 
entered.  The  parties  filed  a  stipulation  and  an  agreement 
concerning  them,  and  on  this  statement  of  facts  the  court 
rendered  judgment  in  favor  of  the  appellee,  Bowen.  What 
has  been  stated  is  an  extract  from  the  statement,  and  the 
other  facts  which  will  be  referred  to  are  compiled  from  the 
same  source.  Bowen  made  no  attempt  whatever  to  reduce 
the  concentrates  to  possession,  but  they  were  left  at  the 
mill,  which  was  in  the  custody  and  control  of  Wolcott,  who 
owned  or  run  it.  On  the  16th  and  17th  of  March,  the  sher- 
iff levied  this  attachment  and  the  execution  on  the  concen- 
trates and  took  them  into  his  possession.  At  that  time  part 
of  them  had  been  hauled  from  the  mill  and  placed  in  a  car 
at  Boulder  aud  a  part  of  them  were  in  the  process  of  transit, 
though  at  the  date  of  the  delivery  of  the  process  to  the  sher- 
iff, to  wit,  the  14th,  most  of  them  were  still  at  the  mill. 
Thirty-five  sacks  had  been  hauled  on  that  date.  At  the 
time  of  the  transaction  between  Bowen  and  Wolcott,  when 
the  bill  of  sale  was  executed,  Bowen  made  an  agreement 
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with  the  teamster  who  had  been  hauling  stuff  from  the  mill 
to  take  the  concentrates  and  deliver  them  at  the  railroad 
when  the  road  should  get  in  good  condition.  No  attempt  to 
reduce  the  chattels  to  possession,  other  than  what  might  be 
said  to  result  from  the  execution  of  the  transfer  and  the 
making  of  the  contract  with  the  teamster,  was  ever  made 
by  Bo  wen  prior  to  the  commencement  of  the  hauling,  on  the 
14th  of  March.  The  only  excuse  which  the  statement  of 
facts  exhibits  for  the  failure  to  reduce  the  chattels  to  posses- 
sion is  in  the  second  paragraph,  and  is,  "  that  the  roads,  by 
reason  of  the  snow  and  mud,  between  Boulder  and  said  mill, 
were  in  very  bad  condition  and  little  or  no  hauling  was 
done."  After  the  sheriff  had  made  his  levies,  Bowen  de- 
manded possession,  which  was  refused,  and  he  thereupon 
brought  replevin.  According  to  the  averments  of  his  origi- 
nal complaint,  the  value  of  the  ore  was  put  at  $350.  The 
defendants  took  issue  on  all  material  allegations  of  the 
complaint  and  the  cause  ultimately  went  to  trial  on  the 
agreed  statement.  Prior  to  the  hearing,  the  plaintiff  asked 
leave  to  amend  the  ad  damnum  and  supported  his  applica- 
tion by  an  affidavit  which  substantially  set  up  that  his  infor- 
mation as  to  value  was  derived  from  the  vendor  and  he 
supposed  it  would  be  as  put.  He  also  stated  a  subsequent 
shipment  to  the  smelter,  showed  the  gross  value  to  be  only 
$106.16,  and  the  actual  value,  after  deducting  freight  and 
smelter  charges,  to  be  $45.00.  This  leave  was  refused  him, 
and  when  the  case  was  tried  the  plaintiff  had  judgment  that 
he  retain  possession  of  the  property  and  recover  his  costs. 

We  are  entirely  relieved  from  any  difficulty  as  to  the  mat- 
ters of  fact  involved,  because  the  court  did  not  render  its 
judgment  on  any  conclusions  of  its  own  respecting  them,  nor 
was  the  question  at  issue  submitted  to  a  jury.  The  judg- 
ment is  simply  the  court's  conclusion  of  law  respecting  the 
rights  of  the  parties,  and  the  only  thing  for  our  determina- 
tion is  whether,  on  the  facts  as  stated,  the  plaintiff  was  enti- 
tled to  judgment.  We  do  not  agree  with  the  »m  prius 
court.     Under  our  statute  of  frauds  any  sale  of  chattels 
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which  is  not  accompanied  by  an  immediate  change  and 
transfer  of  possession  is  absolutely  void  as  against  any  cred- 
itors of  the  vendor  then  existing.  This  has  been  again  and 
again  declared  by  both  the  appellate  courts  of  this  state.  It 
is  likewise  settled  by  repeated  adjudications  that  the  rights 
of  the  parties  are  not  at  all  affected  by  any  transfer  which 
may  be  made  subsequent  to  the  time  of  the  sale,  even  though 
it  may  occur  before  any  actual  levy  on  the  goods  by  creditors, 
who  have  sued  out  attachments  or  have  issued  executions. 

A  long  line  of  cases  in  this  state  and  in  other  jurisdic- 
tions settle  both  propositions  adversely  to  the  appellee. 
Cook  v.  Mann,  6  Colo.  21 ;  Ray  v.  Raymond,  8  Colo.  467 ; 
Bassinger  v.  Spangler,  9  Colo.  175 ;  Sweeney  v.  Coe  et  al.,  12 
Colo.  485 ;  Atchison  v.  Graham,  14  Colo.  217 ;  Allen  v. 
Steiger,  17  Colo.  552;  Felt  v.  Cleghorn,  2  Colo.  App.  4; 
Burchinell  v.  Weinberger,  4  Colo.  App.  6 ;  Chenery  v.  Palmer, 
6  Cal.  119 ;  Watson  v.  Rodger*,  53  Cal.  401 ;  Edwards  v.  So- 
noma  Valley  Bank,  59  Cal.  148  ;  Dean  v.  Walkenhorst,  64  Cal. 
78 ;  Woods  v.  Bugbey,  29  Cal.  466  ;  Oardenier  v.  Tubbs  et  al., 
21  Wend.  169. 

These  authorities  dispose  of  the  entire  controversy,  and 
their  complete  application  to  the  facts  of  this  case  render 
any  restatement  or  analysis  of  the  doctrine  totally  unneces- 
sary. The  only  possible  question  about  the  matter  is  whether 
the  goods  were  of  the  character  and  in  the  situation  which 
rendered  the  technical  implication  of  a  transfer  by  reason  of 
an  execution  of  a  bill  of  sale  sufficient  to  take  the  case  out 
of  the  statute.  We  are  unable  to  find  in  the  statement  of 
facts  any  matters  which  would  establish  an  implied  posses- 
sion because  of  the  execution  and  delivery  of  the  bill  of  sale. 
It  is  true  the  articles  were  bulky,  but  they  only  consisted  of 
210  sacks  of  ore  of  the  weight  of  one  hundred  pounds  each. 
There  is  no  sort  of  a  physical  impossibility  to  take  that  num- 
ber of  sacks  of  ore  into  possession  within  a  very  reasonable 
time  after  the  transfer.  There  was  no  attempt  to  prove  they 
could  not  have  been  removed  from  the  mill  and  put  into 
another  warehouse  or  another  place  for  storage,  which  was 
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not  under  the  control  and  management  of  the  vendor.  There 
is  likewise  nothing  to  show  that  the  sacks  of  ore  were  seg- 
regated from  any  other  sacks  in  the  mill,  but  so  far  as  can 
be  discovered  Wolcott  remained  in  absolute  possession  after 
the  sale.  Under  the  evidence  the  ore  might  have  been 
hauled  from  the  mill  to  the  railroad  immediately  on  the  exe- 
cution of  the  transfer.  It  is  true  the  statement  is  "  the  roads 
were  bad  and  little  or  no  hauling  was  done."  From  this  we 
have  a  right  to  infer  some  hauling  was  done,  and  that  it  was 
not  impossible.  It  is  this  element  of  insuperable  difficulty 
or  impracticability  which  renders  the  sitnatiou  an  excuse  for 
a  failure  to  reduce  chattels  to  possession.  No  impossibility 
is  shown,  nor  does  any  impracticability  appear,  but  so  far  as 
we  are  advised  by  what  the  parties  agree,  it  would  have 
been  entirely  feasible  for  the  vendee  to  have  taken  immedi- 
ate possession,  removed  them  from  Wolcott's  custody  and 
assumed  the  actual  control  which  the  statute  requires.  Un- 
less some  other  facts  be  shown  than  what  appear  from  the 
present  agreement,  the  appellee,  Bowen,  was  not  entitled  to 
a  judgment  for  the  return  of  the  property. 

Since  this  case  must  go  back  for  another  trial,  and  the 
judgment  must  ultimately  be  against  the  appellee  for  the 
return  of  the  property  or  its  value,  we  must  express  our 
opinion  concerning  the  action  of  the  court  in  refusing  the 
plaintiff  the  right  to  amend  his  ad  damnum  and  show  the 
actual  value  of  the  property.  Had  the  case  been  tried  in 
the  usual  way  on  proof,  a  judgment  would  necessarily  have 
been  entered  according  to  the  established  value  of  the  prop- 
erty, and  Bowen  would  have  been  adjudged  to  return  it  or 
to  pay  what  the  jury  might  find  was  the  true  and  actual 
value.  Since  it  was  heard  on  the  agreed  statement,  no  evi- 
dence was  introduced  concerning  it,  and  the  plaintiff  was 
apparently  bound  by  what  he  had  alleged  in  his  pleadings. 
If  he  was  unadvised,  as  would  appear  from  his  affidavit 
respecting  the  matter,  he  should  not  be  concluded  by  his 
allegations,  but  should  have  the  opportunity  to  amend  his 
complaint  in  that  particular,  or  to  offer  proof  on  the  subject, 
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so  that  the  ultimate  judgment  against  him  should  not  exceed 
the  proved  value  of  the  mineral.  Evidence  should  either  be 
taken  on  that  question,  or  he  should  be  allowed  to  amend 
liis  complaint,  so  that  injustice  might  not  be  done  him  in 
this  particular. 

Since  the  conclusions  of  the  trial  court  do  not  concur 
with  our  views  of  the  law,  this  case  must  be  reversed  and 
remanded  for  further  proceedings  in  conformity  with  this 
opinion. 

Reversed. 


The  San  Juan  Hardware  Company  v.  Carrothers 

et  AL. 

1.  Judgment — Lien. 

The  owner  of  a  judgment  which,  as  between  him  and  the  judgment 
debtor,  establishes  a  lien  upon  the  realty  of  the  other,  cannot  main- 
tain an  action  to  marshal  liens  or  a  bill  quia  timet. 

2.  Mechanics'  Liens — Pleadings. 

A  bill  to  foreclose  a  mechanic's  lien  as  against  other  lien  claimants  by 
one  who  has  already  established  a  lien  as  against  the  owner  of  the 
realty  must  contain  allegations  showing  all  matters  which  would 
establish  a  right  to  file  a  lien  claim  in  exact  and  literal  compliance 
with  the  statute  as  against  such  other  claimants,  and  the  acquire- 
ment of  a  right  superior  and  prior  to  those  possessed  by  the  de- 
fendants. 

8.  Same— Statutobt  Construction. 

A  lien  claimant  is  not  required  to  bring  suit  against  third  persons  who 
may  claim  liens  on  the  property  within  the  time  which  the  statute 
prescribes  as  a  condition  to  the  maintenance  of  lien  rights  against 
the  owner. 

Error  to  the  District  Court  of  Ouray  County. 

Messrs.  Emerson  &  Bbadshaw,  for  plaintiff  in  error. 

Messrs.  Story  &  Stevens,  for  defendants  in  error. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

The  San  Juan  Hardware  Company  claims  a  lien  on  the 
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property  of  The  Happy  Jack  Gold  and  Silver  Mining  Com- 
pany for  about  $1,600.  A  suit  was  commenced  on  the  9th  of 
November,  1892,  in  the  county  court  of  Ouray,  to  foreclose 
it.  This  suit  went  to  judgment,  whereby,  according  to  the 
plaintiff's  contention,  the  lien  was  established  and  he  acquired 
the  right  to  file  his  present  bill.  The  only  averments  respect- 
ing the  lien,  other  than  a  narration  of  what  the  statement 
contained,  are  substantially  that  the  Hardware  Company  sold 
goods,  wares  and  merchandise  to  the  Mining  Company  be- 
tween the  1st  day  of  June,  1891,  and  the  12th  day  of  July, 
1892.  There  is  no  attempt  to  state  the  kind  of  goods,  the 
circumstances  under  which  they  were  furnished,  the  purposes 
to  which  they  were  put,  nor  anything  which  would  tend  to 
show  it  to  be  possible  for  the  Hardware  Company  to  acquire 
a  mechanic's  lien  on  the  realty  belonging  to  the  mining  cor- 
poration. 

The  pleader  then  proceeds  to  state  that  Russell,  as  trustee, 
has  some  sort  of  a  title  by  a  trust  deed  on  the  property  to 
secure  some  mortgage  bonds  or  other  evidences  of  indebted- 
ness, but  states  the  plaintiff  is  advised  that  the  indebtedness 
has  been  paid,  and  he  requires  that  Russell  be  made  a  party 
and  brought  in  and  required  to  set  up  his  lien,  if  he  has  any, 
or,  in  default  thereof,  that  his  lien  be  barred.  The  pleader 
does  not  otherwise  than  by  this  suggestion  set  up  the  char- 
acter of  Russell's  claim,  the  nature  of  the  indebtedness  which 
was  to  be  secured,  nor  aver  an  absolute  payment,  or  facts 
from  which  a  payment  would  be  presumed,  nor  state  other 
facts  on  which,  if  proven,  the  court  would  have  a  right  to 
adjudge  the  claim  of  The  San  Juan  Hardware  Company 
superior  in  right  or  prior  in  time  to  that  of  the  trustee,  Rus- 
sell. In  like  manner,  but  with  even  more  indefiniteness  of 
statement,  he  sets  up  that  four  or  five  other  parties  claim  to 
have  some  interest  in  the  premises  by  reason  of  asserted 
liens ;  but  he  does  not  state  what  the  liens  are,  when  they 
were  acquired,  in  what  form  they  exist,  nor  allege  those  mat- 
ters which,  if  sustained,  would  show  the  claim  of  the  Hard- 
ware Company  to  be  superior  to  that  of  the  persons  named. 
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In  a  like  indefinite  fashion,  and  with  like  absence  of  aver- 
ments requisite  to  the  successful  assertion  of  a  priority  of 
right  as  against  them,  he  sets  up  an  attachment  by  the  Hen- 
drie  &  Bolthoff  Company,  which,  according  to  his  complaint, 
has  proceeded  to  judgment  and  sale,  but  in  no  manner  does 
he  allege  the  requisite  particulars  to  establish  the  superiority 
of  his  own  title  or  right.  He  likewise  alleges  that  Car- 
rothers  claims  a  lien  to  secure  notes  and  bonds  of  the  com- 
pany, aud  requires  Carrothers  to  come  in  and  set  up  what 
his  title  may  be. 

After  all  of  these  indefinite  allegations  respecting  the 
claims  of  the  defendants,  the  extraordinary  relief  of  a  judg- 
ment settling  the  status  of  all  the  lien  claimants  with  refer- 
ence to  each  other,  and  particularly  with  reference  to  the 
mechanic's  lien  of  the  Hardware  Company,  is  prayed.  There 
is  also  a  prayer  for  the  foreclosure  of  this  lien  as  against  these 
other  people.  This  is  the  only  thing  that  saves  the  bill  from 
absolute  wreck,  and  the  only  relief  to  which,  under  any  cir- 
cumstances, according  to  the  allegations,  the  plaintiff  could 
be  entitled.  The  complaint  was  demurred  to  and  the  demur- 
rer was  overruled.  The  demurrer  should  have  been  sus- 
tained. If  the  case  had  not  gone  off  on  some  other  theory 
than  the  one  adopted  by  the  court  and  on  a  defense  ulti- 
mately put  in  by  some  of  the  parties,  we  should  have  no 
hesitancy  in  holding  the  complaint  to  be  fundamentally  bad. 
The  defendants  in  error,  however,  do  not  raise  the  question 
by  cross  assignments  of  error,  and  since  we  can  by  astute  and 
strained  search  find  enough  in  the  complaint  to  suggest  an 
attempt  to  state  the  existence  of  a  mechanic's  lien  and  facts 
on  which  the  right  to  foreclose  might  be  predicated,  we  do 
not  propose  otherwise  than  by  this  suggestion  to  attack  its 
sufficiency. 

All  of  the  defendants  answered  who  are  concerned  with 
this  review  and  set  up  the  nature  of  their  own  titles,  and 
alleged,  as  a  kind  of  " special  defense,"  if  such  it  might  be 
termed,  the  failure  on  the  part  of  the  Hardware  Company  to 
bring  suit  as  against  them  to  foreclose  the  lien  within  six 
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months  from  the  time  the  statement  was  filed.  The  court 
regarded  this  as  fatal  to  the  action,  and  held  the  statute 
respecting  the  commencement  of  suits  to  enforce  mechanics' 
liens  applicable  to  those  cases  wherein  rights  were  asserted 
against  the  owner  and  the  property,  as  well  as  where  a  fore- 
closure was  sought  against  third  persons  claiming  liens  there- 
on. The  plaintiff  demurred  to  this  portion  of  the  answer, 
and  the  demurrer  was  possibly  well  taken,  but  the  conclusion 
of  the  court  on  the  general  question  was  erroneous,  and  since 
the  case  went  off  on  that  hypothesis,  we  feel  under  obliga- 
tions to  dispose  of  the  case.  Under  other  circumstances,  we 
might  possibly  refuse  to  consider  it  at  all. 

This  somewhat  lengthy  statement  brings  into  plain  view 
the  radical  difficulties  with  the  plaintiff's  conception  of  the 
action.  A  right  to  maintain  a  suit  to  foreclose  this  lien 
against  the  claims  of  third  persons  will  be  conceded,  and,  so 
far  as  may  be,  sustained.  But,  manifestly,  according  to  the 
bill,  the  plaintiff  was  without  any  right  to  file  such  a  com- 
plaint, and  call  on  the  defendants  to  come  in  and  set  up  their 
liens,  when  the  complaint  contained  no  statement  whatever 
to  show  a  right  or  title  superior  to  theirs,  or  any  right  or 
claim  as  against  them  by  reason  of  what  had  been  done. 
Although  the  Hardware  Company  had  obtained  a  judgment 
against  the  mining  corporation,  and  had  the  right  to  issue 
process  and  sell*  the  realty  and  acquire  whatever  title  they 
might  thereunder,  and  might  possibly  thereafter  have  brought 
suit  to  remove  the  apparent  clouds  cast  by  the  outstanding 
liens,  there  was  a  complete  neglect  to  proceed  to  this  extent. 
The  Hardware  Company  were  simply  the  owners  of  a  judg- 
ment which,  as  between  them  and  the  owners  of  The  Happy 
Jack  Gold  and  Silver  Mining  Company,  established  a  lien 
against  the  realty  in  favor  of  the  creditors  who  sold  the  goods. 
Such  a  condition  does  not,  according  to  any  principle  to  which 
our  attention  has  been  called  or  with  which  we  are  familiar, 
give  the  Hardware  Company  the  right  to  maintain  a  suit  to 
marshal  the  liens.  This  may  sometimes  exist  where  two 
creditors  have  claims  on  the  same  fund  and  on  different  funds, 
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whereby  the  one  having  a  claim  on  two  funds  may  be  com- 
pelled to  resort  to  that  on  which  the  first  has  no  claim  and 
exhaust  it  before  coming  in  on  the  other.  Neither  does  the 
situation  entitle  the  plaintiff  to  maintain  what  is  well  known 
as  a  "  bill  quia  timet ,"  or  a  bill  of  peace,  or  the  analogous  one 
to  remove  a  cloud  upon  a  title.  There  seems  to  be  no  rec- 
ognized ground  of  equitable  jurisdiction  which  would  permit 
the  filing  of  a  bill  like  that  which  is  before  us.  As  has  been 
suggested,  however,  it  may  possibly  contain  the  elements  of 
a  bill  to  foreclose  a  lien  as  against  these  third  parties.  As- 
suming it  to  be  such,  the  bill  may  be  maintained  and  the 
proper  relief  obtained  on  sufficient  proof  of  the  facts  which 
must  exist  to  entitle  the  plaintiffs  to  recover.  Of  course,  the 
plaintiff  would  be  bound  to  allege  all  the  matters  which 
would  establish  a  right  to  file  a  lien  claim  in  exact  and  lit- 
eral compliance  with  the  statute  as  against  these  other  lien 
claimants,  and  the  acquirement  of  a  right  superior  and  prior 
in  time  to  those  possessed  by  the  defendants. 

Therefore,  the  only  question  which  remains  respects  the 
proposition  on  which  the  court  below,  as  we  conceive,  erred 
in  its  attempt  to  settle  the  rights  of  the  parties. 

In  the  allegations  of  the  answers  respecting  the  failure  of 
the  plaintiff  to  bring  suit  to  foreclose  the  lien  as  against  the 
defendants  within  six  months  from  the  time  the  statement 
or  claim  was  filed  in  the  proper  office,  there  are,  of  course, 
some  matters  which  can  be  made  the  proper  subject  of  a  de- 
fensive plea.  It  is  probably  true  these  affirmative  matters 
were  legitimate  inferences  from  the  complaint  itself,  and  the 
question  could  just  as  well  have  been  raised  without  the  plea 
as  with  it.  Since,  for  prudential  reasons,  the  defendants  saw 
fit  to  aver  this  specific  fact,  we  may  take  the  pleadings  as 
presenting  the  issue  on  whidh  the  court  expressed  its  opinion 
when  it  sustained  the  demurrer.  The  opinion  of  the  court 
is  set  out  in  the  abstract,  whereby  we  are  enabled  to  get  at 
the  real  reason  assigned  for  the  ruling.  The  trial  court 
undoubtedly  held  the  lien  claimant  obligated  to  bring  suit 
against  third  persons  who  might  claim  liens  on  the  property 
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within  the  time  which  the  statute  prescribes  as  a  condition 
to  the  maintenance  of  lien  rights  against  the  owner.  These 
conclusions  do  not  seem  to  harmonize  with  the  statute.  There 
is  a  wide  difference  between  the  classes  of  persons  to  whom 
the  right  to  obtain  a  mechanic's  lien  has  been  extended  in 
later  times,  and  those  which  could  acquire  such  rights  under 
the  earlier  legislation,  as  well  as  marked  differences  in  the 
methods  of  procedure  and  in  divers  limitations  contained  in 
the  different  acts.  Liens  are  almost  coequal  with  the  terri- 
torial organization.  In  the  earlier  times,  and  as  far  down  as 
the  revision  of  1868,  the  actions  were  essentially  chancery- 
suits,  and  governed  by  the  general  rules  which  controlled 
that  class  of  suits,  and  there  was  a  specific  provision  confer- 
ring upon  the  court  power  to  permit  amendments  and  to  order 
brought  in,  if  the  plaintiff  failed  to  bring  them  in  of  his  own 
accord,  all  persons  who  had  any  interest  in  the  property. 
The  first  definite  prescription  respecting  parties  is  found  in 
the  act  of  1876.  Under  section  5  of  the  act  passed  that  year, 
all  persons  interested  in  the  property  must  be  made  parties 
defendant.  This  is  the  precise  provision  of  the  statute,  and, 
of  course,  the  rights  of  the  lien  claimant  being  subject  to  that 
condition,  it  must  have  been  strictly  observed  to  secure  what 
was  granted  by  the  act.  In  this  direction  and  in  almost  its 
terms,  the  act  of  1876  was  closely  analogous  to  the  Illinois 
statute,  which  has  for  a  long  time  prevailed  in  that  jurisdic- 
tion, and  from  which  many  of  our  laws  have  been  taken. 
Under  the  Illinois  act,  the  creditor  is  not  allowed  to  enforce 
his  lien  to  the  prejudice  of  any  other  creditor  or  incum- 
brancer, unless  he  observe  the  limitation  and  bring  his  suit 
within  the  specified  period.  The  act  of  1876,  however,  was 
materially  changed,  and,  as  it  now  exists,  appears  in  the  Gen- 
eral Statutes  of  1883,  sections  2151  and  2152.  According 
to  that  act  no  lien  claim  shall  hold  the  property  longer  than 
six  months  after,  etc.,  unless  an  action  be  commenced  within 
that  time  to  enforce  it.  Taken  by  itself,  this  would  seem  to 
be  a  sweeping  clause,  which  might  possibly  be  held  broad 
enough  to  necessitate  the  commencement  of  a  suit  against 
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all  persons  to  be  affected  by  the  foreclosure.  The  following 
section — 2152 — removes  any  question  respecting  it.  It  des- 
ignates what  persons  shall  be  made  parties.  According  to 
the  latter  section,  all  persons  who  have  filed  lien  statements 
and  who  claim  liens  by  virtue  of  the  act  are  bound  to  be 
brought  in.  Under  the  very  well  established  doctrine,  "  ex- 
pressio  unius  est  exclusio  alterius"  the  expression  of  the  ne- 
cessity to  make  lien  claimants  parties  excludes  any  idea  that 
the  legislature  intended  by  the  preceding  section  to  compel 
the  claimant,  in  order  to  establish  his  rights,  to  bring  a  suit 
within  the  time  limited  against  third  persons  who  were  in- 
terested in  the  property.  A  very  strong  argument  is  like- 
wise found  in  the  difference  between  the  earlier  and  later 
legislation  on  this  subject.  We  likewise  find  a  subsequent 
section  \n  the  same  act  which  expressly  preserves  to  the 
plaintiff  any  other  remedy  which  he  may  have  under  the 
general  law.     Section  2161,  General  Statutes. 

The  only  case  to  which  we  have  been  referred  by  either 
side  which  bears  on  the  question  seems  to  sustain  the  court 
in  its  conclusions.  Be  La  Vergne  Mefrig.  Mack.  Co.  v.  Mont- 
gomery Brew.  Co.,  57  Fed.  Rep.  111. 

The  appellees  rely  very  much  on  a  case  recently  decided 
by  this  court, — Johnston  v.  Bennett,  6  Colo.  App.  362.  This 
certainly  contains  some  expressions  which  seem  to  support 
their  views.  It  was  not,  however,  the  intention  of  the  court 
to  pass  directly  on  the  proposition  involved  in  the  present 
litigation,  and  what  was  said  by  the  learned  jurist  who  wrote 
the  opinion  was  written  with  reference  to  the  specific  litiga- 
tion then  in  hand.  That  suit  only  concerned  the  irregulari- 
ties which  had  obtained  in  the  inception  and  enforcement  of 
a  mechanic's  lien  on  several  distinct  pieces  of  property  in 
Pueblo.  The  case  turned  on  the  facts  which  existed  as  to 
the  title  and  the  attempt  on  the  part  of  the  claimant  to  get 
a  blanket  lien  on  four  different  pieces  of  property  belonging 
to  four  separate  persons  on  a  contract  made  with  one,  which 
resulted  in  a  judgment  enforcing  the  entire  lien  on  one 
unfortunate  owner.    There  was  a  trust  deed  on  the  prop- 
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erty,  which  had  been  foreclosed,  and  the  plaintiff  had  be- 
come the  owner  of  that  title,  and  a  suit  was  brought  to 
remove  the  cloud  created  by  the  judgment  enforcing  the 
liens.  The  judgment  very  correctly  resolved  the  various 
questions  against  the  lien  claimants,  and  the  discussion 
which  occurs  in  the  latter  part  of  the  opinion  respecting 
the  rights  of  the  lien  claimant  as  against  the  holder  of  the 
title  on  a  trust  deed  or  a  subsequent  transferee  very  prop- 
erly held  the  trustee  as  well  as  the  cestui  que  trust  indispen- 
sable parties  if  any  rights  were  sought  to  be  enforced  against 
them.  The  opinion  cites  the  Illinois  cases,  which  undoubt- 
edly hold  the  suit  must  be  brought  against  third  persons 
who  claim  liens  by  independent  contracts  within  the  time 
expressed  in  the  act,  otherwise  the  right  of  enforcement  is 
gone.  This,  taken  in  connection  with  the  failure  to  limit 
the  decision  with  exactness  to  the  case  in  hand,  led  the 
court  into  possibly  a  seeming  position  of  inexactitude 
in  expressing  its  conclusions.  But  whatever  discrepancy 
there  may  be  between  the  two  cases,  the  present  decision  is 
to  be  taken  as  our  matured  conclusion  respecting  the  proper 
construction  of  the  statute.  The  precise  matter  was  not 
argued  in  that  case,  nor  was  our  attention  called  to  the  dif- 
ference in  the  statutes  of  Illinois  and  Colorado,  nor  to  the 
question  of  the  proper  construction  of  the  sections  now 
under  consideration.  The  present  suit  involves  the  exact 
point,  the  question  has  been  very  elaborately  and  carefully 
argued,  and  we  must  agree  with  the  appellant  in  his  conclu- 
sions. 

The  very  radical  defects  in  the  complaint  which  were  dis- 
cussed at  the  commencement  of  the  opinion  will  be  cor- 
rected in  the  lower  court  when  the  case  goes  back  for  a  new 
trial.  The  plaintiff  should  be  compelled  to  amend  and  to 
state  all  the  facts  showing  the  company's  right  to  enforce  a 
lien  on  the  property,  the  steps  taken  with  reference  to  its 
initiation  under  the  statute,  its  claim  and  contentions  re- 
specting the  liens  of  the  persons  selected  as  defendants,  that 
a  sharply  defined  issue  may  be  presented  in  the  complaint 
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and  the  respective  answers  of  the  rights  and  interests  of  all 
the  persons.  The  only  relief  to  which  the  plaintiff  is 
entitled,  if  any,  is  for  the  foreclosure  of  his  lien  as  against 
such  of  the  defendants  as  have  claims  and  liens  which  are 
infeiior  in  right  and  subsequent  in  time  to  his  own,  obtain- 
ing as  to  such  the  proper  decree.  Should  it  transpire  that 
his  lien  is  found  to  be  maintainable,  and  that  some  of  the 
claimants  whom  he  makes  defendants  are  prior  in  right  and 
in  time,  the  only  relief  which  he  can  obtain  against  them,  if 
any,  is  the  right  to  redeem  and  satisfy  these  prior  claims. 
This  right  may  not  exist,  but  it  would  be  the  only  one  which 
could  be  asserted  against  the  prior  lien. 

For  the  error  committed  in  overruling  the  demurrer  to 
the  defendants'  answer  on  the  pleadings  as  they  then  stood, 
the  case  must  be  reversed  and  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Reverted. 


Jenks  v.  Lehman. 


1.  Practice — Legal  Actions — Equitable  Defenses — Verdict. 
When  an  equitable  defense  is  interposed  to  an  action  at  law,  the  only 

method  of  taking  the  advice  of  the  jury  is  by  the  submission  of 
special  inquiries.  A  general  verdict  may  not  be  taken  on  all  the 
matters  involved. 

2.  Appellate  Pbaotice. 

When  the  verdict  is  unsupported  by  testimony,  the  judgment  will  be 
reversed. 

Error  to  the  County  Court  of  Arapahoe  County. 

Mr.  Wm.  T.  Rogees,  for  plaintiff  in  error. 

Mr.  J.  A.  Deweese  and  Mr.  G.  Q.  Richmond,  of  counsel, 
for  defendant  in  error. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  to  recover  the  balance  due  on  a  trust 
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deed  and  note  which  had  been  given  by  W.  H.  McClure  on 
some  property  in  the  city  of  Denver,  in  1889.  McClure 
had  the  title  when  he  gave  the  trust  deed,  but  less  than  a 
year  afterwards  conveyed  it  to  Daniel  Butt,  who  assumed 
and  agreed  to  pay  the  incumbrance.  In  about  six  months 
Butt  conveyed  to  the  appellee,  Mrs.  Lehman,  subject  to  the 
trust  deed,  which  the  purchaser  assumed  and  agreed  to  pay. 
The  note  was  not  paid  at  maturity,  there  was  a  default  in 
the  payment  of  interest,  and  Jenks,  the  holder  of  the  paper, 
advertised  and  sold  the  property  and  applied  the  proceeds 
so  far  as  might  be  to  the  payment  of  the  taxes  and  other 
charges  on  the  property.  This  left  a  balance  of  nearly 
$1,500,  and  Jenks  sued  Mi's.  Lehman  to  recover  this  amount. 
Mrs.  Lehman  defended  and  set  up  that  after  the  expiration 
of  the  three  years,  which  was  the  life  of  the  note,  Jenks, 
for  a  good  and  sufficient  consideration,  extended  the  time  of 
payment  for  three  years,  and  averred  the  note  was  not  due 
when  the  suit  was  commenced.  She  likewise  set  up  a  fraud- 
ulent foreclosure  and  secret  advertisement  of  the  property 
in  an  obscure  paper  for  the  purpose  of  wrongfully  acquiring 
title.  The  sale  was  likewise  attacked  on  the  basis  of  pre- 
arrangement  for  the  absence  of  bidders,  and  set  up  the  value 
of  the  property,  and  then  sought  to  have  the  trust  deed  set 
aside,  and  Jenks  compelled  to  reconvey  and  accept  what 
was  due  on  the  note. 

The  case  thus  had  under  the  pleadings  a  double  aspect. 
The  affirmative  relief  which  the  defendant  sought  was  of  an 
equitable  character,  and  could  only  be  afforded  by  a  decree 
canceling  the  sale  and  setting  aside  the  transaction  whereby 
Jenks  presumptively  acquired  title  and  compelling  a  recon- 
veyance of  the  property.  This  could  not  have  been  obtained 
as  the  result  of  a  jury  trial.  The  plaintiff's  action  was  one 
at  law.  This  the  defendant  contested  because  of  an  alleged 
agreement  for  an  extension  of  time,  and  on  that  issue  the 
jury  would  have  a  right,  generally,  to  pass,  but  they  could 
not  determine  whether  Mrs.  Lehman  was  entitled  to  the 
relief  which  she  prayed.    With  reference  to  the  equitable 
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defense,  the  only  method  of  taking  the  advice  of  the  jury 
was  by  special  inquiries,  which  the  court  might  propound  to 
them,  taking  their  answers  if  it  chose  as  a  basis  for  its  action. 
Usually,  in  matters  of  this  description,  the  equitable  side  of 
the  case  is  first  tried  and  then  the  law  issue  is  subsequently 
submitted.  There  can  be  no  objection,  however,  to  the 
method  of  trial  suggested,  but  a  general  verdict  may  not  be 
taken  on  all  of  the  matters  involved.  This  is  suggested 
because  the  case  must  go  back  for  another  trial,  and  the  court 
can  then  determine  what  course  it  will  pursue.  There  was 
a  general  verdict  for  the  defendant  and  she  was  permitted 
to  go  hence  without  day,  but  the  court  did  not  undertake  to 
dispose  of  the  issues  which  she  tendered.  This  might  not 
disturb  the  judgment,  as  the  appellant  was  not  harmed 
thereby,  but  in  view  of  the  succeeding  trial  we  are  bound  to 
suggest  these  difficulties. 

Two  questions  are  presented  by  counsel  in  their  briefs. 
One  relates  to  the  character  of  the  consideration  which  she 
claimed  to  have  paid  for  the  extension,  and  the  other  to  what 
is  stated  concerning  the  agreement  for  the  extension  of  time. 
We  are  not  largely  concerned  with  the  first,  because,  whether 
it  be  or  be  not  true  that  the  payment  of  interest  in  advance 
will  be  an  adequate  consideration  and  deemed  sufficient  to 
support  an  agreement  for  an  extension  of  time,  there  was  no 
evidence  of  the  making  of  any  such  agreement.  We  cannot 
exactly  understand  how  the  jury  ever  ariived  at  the  verdict, 
but  we  assume  it  must  have  been  because  of  the  troublesome 
times  through  which  the  country  had  passed  just  prior  to  the 
trial  of  the  case.  We  should  not  disturb  the  verdict,  but 
would  accept  it  as  conclusive,  according  to  our  usual  rule, 
and  take  Lehman's  statement  of  the  extension  to  the  5th  of 
December,  1895,  as  adequately  supported  by  the  verdict,  if 
the  record  contained  any  other  evidence  on  the  subject^  or  if 
his  statement  in  that  regard  had  been  allowed  to  stand.  On 
cross-examination,  however,  he  entirely  destroyed  the  force 
and  effect  of  his  original  testimony  and  put  the  agreement 
as  one  for  no  definite  period,  but  simply  for  a  time  which 
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should  be  coincident  with  the  prompt  payment  of  the  interest 
on  the  note.  Lehman  swears :  "  I  had  a  talk  with  Mr.  Jenks 
about  giving  time  on  the  note.  He  gave  no  specified  time, — 
so  long  as  I  paid  up  prompt  the  interest.  No  specified  time 
was  mentioned,  nor  did  I  ask  him  for  it."  This  is  all  the  testi- 
mony on  the  subject.  Mrs.  Lehman  was  not  offered,  nobody 
else  was  produced,  and  the  whole  thing  was  denied  by  Jenks, 
except  as  he  admitted  the  collection  of  interest  in  June  and 
an  extension  of  the  note  until  the  ensuing  December.  There 
were  some  subsequent  payments  of  interest,  but  the  only 
ones  of  any  value  and  upon  which  the  appellees  could  rely 
were  made  after  they  had  become  due,  and  seemed  to  be  in 
accord  with  the  general  provisions  of  the  paper  with  respect 
to  the  terms  and  conditions  under  which  the  interest  was 
paid.  Even  under  these  circumstances,  the  judgment  would 
not  be  disturbed  if  the  matter  had  been  so  left  to  the  jury  as 
to  make  their  verdict  a  specific  finding  on  this  subject.  The 
jury  were  not  aptly  instructed,  nor  were  they  told  either  in 
terms  or  in  substance  the  duty  devolved  on  them  to  find 
whether  there  was  an  agreement,  and  if  so,  for  what  period 
and  whether  the  time  had  elapsed  when  the  foreclosure  was 
begun  or  concluded  by  Jenks.  Practically  this  was  the  only 
question  which  ought  to  have  been  submitted.  In  reality 
no  such  matter  was  suggested  for  their  consideration.  They 
were  simply  told  a  defense  was  presented  of  an  extension  for 
a  new  and  valuable  consideration,  and  if  they  should  find 
a  new  consideration  did  move  between  the  owner  and 
holder,  then  the  right  of  foreclosure  was  thereby  taken  away. 
This  in  no  manner  put  the  issue  in  an  intelligible  form  and 
the  verdict  does  not  necessarily  include  the  finding  of  an 
agreement  to  extend  the  time  of  payment  for  a  definite  period. 
There  was  no  evidence  whatever  of  a  new  consideration  or  of 
any  other  consideration  than  what  might  be  found  in  the  pay- 
ment of  the  interest.  This  the  appellee  was  bound  to  pay, 
and  the  payment  in  advance,  if  made,  only  covered  a  very 
limited  period  which  had  long  gone  by  when  the  foreclosure 
was  attempted.    It  is  probably  true,  if  the  interest  was  paid 
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in  advance,  on  the  agreement  that  such  payment  should  be  a 
consideration  for  the  extension,  and  the  parties  agreed  that 
the  time  should  be  extended  accordingly  for  a  fixed  period, 
then  the  right  of  foreclosure  would  not  remain  with  the 
holder  of  the  paper.  We  cannot  accede  to  the  position  that 
an  agreement  to  extend  the  time  so  long  as  the  maker  of  the 
note  or  the  person  bound  thereon  should  pay  the  interest 
promptly  would  be  a  valid  and  operative  contract.  It  would 
not  be  in  accord  with  the  general  business  habits  of  the  com- 
munity, nor  do  we  know  of  any  rule  of  law  which  would 
make  an  agreement  of  that  sort  binding  to  the  extent  of  a 
perpetual  extension  of  the  time  of  payment  of  commercial 
paper.  At  all  events,  there  is  nothing  in  th&  record  to  show 
r*  contract  to  extend  the  time  other  than  what  was  executed 
and  carried  out,  and  there  is  absolutely  nothing  in  the  record 
on  which  the  verdict  of  the  jury  can  rest.  Of  course,  if  the 
evidence  was  in  conflict  the  matter  would  be  a  totally  differ- 
ent one.  But  where  the  difficulty  proceeds  from  the  defend- 
ant's own  testimony,  and  on  this  testimony  the  case  has  been 
left  entirely  unsupported,  we  are  not  so  far  controlled  by  the 
verdict  as  to  compel  us  to  affirm  the  judgment. 

The  jury  were  erroneously  instructed,  the  issues  were  not 
properly  put  before  them,  the  verdict  is  wholly  unsupported 
by  any  testimony  in  the  record,  and  for  these  reasons  cannot 
be  upheld.  The  judgment  will  be  reversed  and  the  case  sent 
back  for  a  new  trial. 

Reversed. 
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McGarvby  v.  Hall. 

Judicial  Poweb— Special  Judos. 

Neither  the  court  nor  the  parties  to  an  action  can  empower  a  private 

citizen  to  preside  as  judge  at  the  trial  or  exercise  judicial  authority 

in  the  case. 

Appeal  from  the  District  Court  of  San  Miguel  County. 

Mr.  S.  D.  Crump,  for  appellant. 

Mr.  John  Gray,  Mr.  Lou  R.  Smith  and  Mr.  George 
T.  Sumner,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

The  record  in  this  case  discloses  the  following  facts :  The 
trial  was  commenced  before  Hon.  T.  A.  Rucker,  judge  of  the 
ninth  judicial  district,  who  presided  at  the  request  of  Hon. 
W.  H.  Gabbert,  judge  of  the  court  in  which  the  cause  was 
pending ;  the  latter  being  disqualified  by  reason  of  his  hav- 
ing been  the  defendant's  counsel  in  the  case.  After  a  jury 
had  been  impaneled,  and  a  portion  of  the  testimony  heard, 
sickness  in  Judge  Rucker's  family  compelled  him  to  leave, 
and  it  was  agreed  by  the  parties  that  H.  M.  Hogg,  Esq.,  an 
attorney  at  law,  should  act  as  judge,  and  that  the  remainder 
of  the  testimony  should  be  heard,  and  the  trial  concluded, 
before  him.  Mr.  Hogg  accordingly  took  charge  of  the  trial 
at  the  point  where  Judge  Rucker  left  it,  heard  the  evidence, 
instructed  the  jury,  received  their  verdict,  overruled  a 
motion  for  a  new  trial,  and  rendered  final  judgment.  We 
are  asked  to  review  this  judgment  on  error. 

The  judgment  is  an  absolute  nullity.  It  is  not  a  judg- 
ment Mr.  Hogg  could  not  act  as  judge.  He  could  not  be 
empowered  either  by  the  court  itself,  or  by  the  parties,  to 
preside  as  judge  at  the  trial,  or  exercise  judicial  authority 
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in  the  case.  Haverly  L  M.  Co.  v.  Howcutt^  6  Colo.  574. 
There  was  no  trial  and  no  judgment,  and  there  is  nothing 
for  us  to  review.  The  appeal  will  be  dismissed,  and  the 
cause  remanded  for  trial. 

Dismissed. 


State  Bank  of  Monte  Vista  v.  Brennan  et  al. 

1.  Sureties  on  Official  Bond. 

The  sureties  on  a  sheriffs  bond  are  not  liable  in  treble  damages  for  the 
wrongful  acts  of  their  principal. 

2.  Same. 

The  liability  of  sureties  cannot  be  extended  by  implication. 

Error  to  the  District  Court  of  Rio  Grande  County. 

Mr.  C.  M.  Corlett,  for  plaintiff  in  error. 

Mr.  G.  Q.  Richmond,  for  defendants  in  error. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

The  defendant  in  error,  Brennan,  was  sheriff  of  Hinsdale 
county.  The  other  parties  impleaded  with  him  were  the 
sureties  on  his  official  bond.  Suit  was  brought  by  plaintiff 
in  error  against  Brainerd  &  Beebee ;  an  attachment  levied 
upon  a  hotel  and  furniture ;  judgment  obtained,  with  cost 
and  interest,  for  $ 2,749.81 ;  the  property  sold  for  $3,600. 
The  sheriff  charged  fees  for  custodian  $1,300.25,  which  he 
retained,  leaving  a  deficit  on  the  judgment  of  $534.66.  The 
time  charged  for  was  258  days,  by  two  custodians, — Thor- 
man  181  days,  Buckles  the  balance.  The  amount  charged 
was  the  maximum  or  limit  allowed  by  statute, — $5.00  for  each 
24  hours,  two  days  of  12  hours  each  at  $2.50.  The  fees 
were  allowed  and  paid  under  protest  by  appellant.  Appli- 
cation was  made  to  the  district  court  and  the  cost  retaxed, 
and  the  sheriff  ordered  to  refund  $534.20.    Failing  to  refund, 
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this  suit  was  brought  against  Brennan  and  his  sureties  on 
his  official  bond,  and  treble  damage,  $1,602.60,  claimed, 
under  sees.  865  and  1801,  Mills'  Stats.  (Gen.  Stats.,  sees.  610 
and  817),  as  follows : 

"No  sheriff  shall  directly  or  indirectly  ask,  demand  or 
receive  for  any  service  to  be  by  him  performed  in  the  dis- 
charge of  any  of  his  official  duties  any  greater  fees  than  are 
allowed  by  law,  on  pain  of  forfeiture  of  treble  damages  to 
the  party  aggrieved,  and  being  fined  in  a  sum  not  less  than 
twenty-five  dollars  and  not  more  than  two  hundred  dollars." 

44  Any  judge,  justice  of  the  peace,  clerk,  sheriff,  constable, 
city  marshal,  or  other  public  officer,  who  for  the  perform- 
ance of  an  official  duty,  for  which  a  fee  or  compensation  is 
allowed  or  provided  by  law,  shall  wilfully  and  knowingly 
demand  or  receive  any  greater  fee  or  compensation  either 
in  money  or  other  thing  of  value  than  what  is  allowed 
or  provided  by  law  for  the  same,  or  who  shall  wilfully  and 
knowingly  demand  or  receive  any  such  fee  or  compensation 
where  no  fee  or  compensation  whatever  is  authorized  or  pre- 
scribed by  law,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  confined  in  jail  not  less  than  one 
nor  more  than  six  months,  and  shall  be  fined  not  less  than 
one  hundred  nor  more  than  five  hundred  dollars,  besides 
being  liable  on  a  civil  action  to  the  person  or  persons  from 
whom  such  fee  or  compensation  is  thus  knowingly  and  ille- 
gally demanded  or  received,  for  three  times  the  value  or 
amount  thereof ;  and  upon  the  examination  or  trial  of  such 
offense,  the  defendant  shall  be  presumed  to  have  acted  wil- 
fully and  knowingly  until  the  contrary  is  shown." 

Judgment  was  entered  against  the  defendant  for  $534.20, 
interest  and  casts.  Plaintiff  below  brings  the  matter  here 
for  review,  claiming  that  the  district  court  erred  in  not 
awarding  treble  damages.  The  only  question  presented 
for  determination  is  the  one  mentioned  above.  Whether  a 
custodian  was  necessary  and  properly  appointed  we  are  not 
called  upon  to  decide,  as  the  question  was  not  raised.  In 
regard  to  the  length  of  time  of  the  service  of  a  custodian. 
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there  is  no  controversy.  The  length  of  service  was  estab- 
lished by  competent  testimony. 

Section  1  of  the  act  of  1891  (Sess.  Laws  1891,  p.  323)  is 
as  follows :  "  Whenever  it  shall  be  the  duty  of  any  sheriff  or 
constable  to  appoint  a  custodian  to  take  charge  of  any  prop- 
erty levied  upon  by  virtue  of  a  writ  of  attachment  or  execu- 
tion, the  court  shall  allow  such  compensation  for  the  services 
of  the  custodian  as  shall  be  proper,  not  exceeding  two  and 
one  half  dollars  per  day,  to  be  taxed  as  costs,  and  such  offi- 
cer shall  not  demand  or  receive  any  greater  sum."  By 
which,  it  will  be  seen,  the  officer  cannot  charge,  nor  the 
court  allow,  a  greater  sum  than  was  charged  and  collected. 
It  would  probably  have  been  the  better  course  for  the  sheriff 
to  have  had  his  bill  for  compensation  of  a  custodian  allowed 
and  fixed.  Failing  to  do  so  and  charging  the  maximum  al- 
lowed by  law  may  have  been  excessive,  but  the  remedy  of 
the  party  aggrieved  was  by  the  course  taken, — an  applica- 
tion to  have  the  costs  re  taxed. 

It  cannot  be  said,  under  section  865,  that  the  sheriff  de- 
manded and  received  greater  fees  than  was  allowed  by  law, 
nor  that,  under  section  1301,  he  willfully  and  knowingly  did 
demand  and  receive  any  greater  fee  or  compensation  than 
was  allowed  and  provided  by  law. 

Both  sections  above  referred  to  and  upon  which  counsel 
rely  make  the  demand  or  receipt  of  greater  fees  than  allowed 
by  law  a  misdemeanor.  The  penalty  in  section  865  is  a  judg- 
ment in  treble  damages  and  a  fine.  Section  1301  provides 
for  conviction,  imprisonment,  a  fine,  and  that  he  shall  also 
be  liable  in  treble  damages  to  the  party  aggrieved.  Both 
are  penal,  and  evidently  contemplate  criminal  proceedings 
and  conviction. 

This  suit  was  brought  against  the  sheriff  and  his  sureties 
on  his  official  bond.  The  sureties  upon  the  bond  cannot  be 
subjected  to  the  penalty.  Under  both  sections  the  proceed- 
ings are  against  the  sheriff  personally.  There  is  no  provision 
making  the  sureties  liable  upon  the  official  bond  in  treble 
damages  for  a  crime  or  misdemeanor  of  the  principal.    It  is 
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a  well  settled  rule  of  law  that  the  liability  of  sureties  cannot 
be  extended  by  implication,  and  they  be  required  to  respond 
in  matters  not  embraced  in  nor  contemplated  in  law  and 
beyond  the  written  obligation.  Consequently,  the  sureties 
on  the  official  bond  are  not  liable.  See  Murfree  on  Official 
Bonds,  sec.  678 ;  Throop  Public  Officers,  sec.  258 ;  Mechem 
on  Public  Officers,  sec.  295;  Holt  v.  McLean,  75  N.  C. 
347 ;  Moritz  v.  Ray,  75  N.  C.  170  ;  Brooks  v.  Governor,  17 
Ala.  806 ;  Caspar  v.  People,  6  111.  App.  28  ;  Tappan  v.  People, 
67  111.  339 ;  State  v.  Baker,  47  Miss.  88 ;  Detroit  Sav.  Bank 
v.  Zeigler,  49  Mich.  157 ;  United  States  v.  Boyd,  15  Pet.  187 ; 
Taylor  v.  Parker,  43  Wis.  78 ;  State  v.  Conover,  4  Dutch. 
(N.  J.)  224. 

It  follows  that  in  the  adjudication  below  there  was  no 
serious  error  warranting  reversal,  and  the  judgment  of  the 
district  court  will  be  affirmed. 

Affirmed. 


The  Central  National  Bank  op  Pueblo  v.  Spratlen 

et  AL. 

Assignment. 

An  order  to  pay  out  of  a  special  fund  is  a  valid  assignment  of  the 
amount  ordered  to  be  paid. 

Appeal  from  the  District  Court  of  Pueblo  Coiinty. 

One  L.  C.  Lane  was  a  contractor  grading  streets  in  the 
city  of  Pueblo.  From  the  city  there  was  due  or  to  become 
due  something  over  $2,300,  to  be  paid  in  city  warrants.  On 
June  22,  1893,  Lane,  being  indebted  to  appellant  in  the  sum 
of  $1,198.37,  assigned  to  it  all  money  due  and  to  become  due 
from  the  city,  the  bank  to  convert  the  city  warrants  into 
money  at  the  best  advantage,  pay  itself  all  indebtness  from 
Lane,  and  the  balance  remaining  to  be  the  property  of  Lane, 
the  assignor. 
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On  the  19th  day  of  July  the  bank  was  garnisheed,  at  the 
suit  of  Doyle  &  Co.  v.  Lane,  for  the  sum  of  $496.93.  On 
the  same  day  Lane  made  the  following  paper  and  delivered 
it  to  appellees : 

"Pueblo,  Colo.,  July  19th,  1893. 
44  The  Central  National  Bank, 

44  D.  L.  Holden,  Pres. 
44  Please  pay  to  Spratlen  &  Anderson  out  of  money  due 
me  from  city  assigned  to  you  $500.00  and 

"Oblige, 

44  L.  C  Lane." 

Which  paper  was  delivered  to  the  bank  on  July  19th,  im- 
mediately after  the  service  of  the  writ  of  garnishment  at 
the  suit  of  Doyle  &  Co. ;  was  taken,  and  for  the  time  being 
retained  by  the  bank  without  its.  objecting  to  it  in  any  waj\ 

On  the  same  date,  and  after  the  delivery  to  the  bank  of 
the  order  of  Lane  in  favor  of  Spratlen  &  Anderson,  the  bank 
was  notified  that  Lane  had  assigned  to  A.  McClelland  all 
the  residue  of  the  fund  belonging  to  him  in  the  bank's  pos- 
session. Subsequently,  on  the  same  day,  the  bank  was  gar- 
nished in  a  suit  before  a  justice  of  the  peace  to  collect  a  debt 
of  $295. 

In  the  garnishee  proceedings  in  both  suits  appellant  an- 
swered: "This  bank  holds  an  assignment  of  a  certain  con- 
tract between  the  city  of  Pueblo  with  said  Lane,  upon  which 
I  am  informed  and  believe  there  is  due,  or  to  grow  due,  from 
said  city  about  $2,300,  for  grading  West  Fourth  St.  in  the 
said  city.  Said  assignment  was  executed  by  said  Lane  on 
June  22nd,  1893,  to  secure  to  said  bank  all  of  said  Lane's  lia- 
bilities, amounting  to  $1,198.57  and  interest.  This  bank  was 
garnisheed  by  W.  E.  Doyle  &  Co.,  for  $496.93 ;  notified  of 
an  assignment  of  $500  by  said  Lane  to  Spratlen  &  Anderson, 
and  all  the  balance  due  said  Lane  from  proceeds  of  said  con- 
tract to  A.  McCelland,  garnisheed  by  H.  S.  Beatty  for  $295, 
and  by  A.  McCelland  for  $800,  all  on  July  19th,  1893,  and  in 
the  order  named." 
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In  the  case  of  Beatty  v.  Lane  the  justice  of  the  peace  en- 
tered judgment  as  follows :  "  The  premises  considered,  the 
court  adjudges  that  said  plaintiff  do  have  and  recover  of  and 
from  said  defendant  the  sum  of  $295  and  his  costs,  herein 

taxed  at  $ It  is  further  adjudged  that  said  garnishee 

do  pay  to  this  court  for  the  use  and  benefit  of  said  plaintiff 
any  proceeds  arising  out  of  said  described  contract,  after  de- 
ducting all  liabilities,  direct  and  indirect,  from  said  Lane  to 
said  garnishee.9' 

Appellant  answered  the  complaint  by  alleging:  First, 
that  the  pretended  assignment  to  appellees  was  null  and 
void;  second,  without  consideration;  third,  that  it  never 
accepted  the  order;  fourth,  that  appellees  took  the  order 
back  to  Lane  and  it  was  destroyed  and  a  new  one  made, 
which  was  not  presented  to  appellant  until  6:45  P.  M.,  after 
the  two  writs  of  garnishment  were  served ;  fifth,  that  appel- 
lant at  all  times  refused  to  accept  any  assignment  or  order 
drawn  by  Lane  in  favor  of  appellees. 

Plaintiffs  demurred  to  the  answer  of  the  defendant  gener- 
ally, that  it  did  not  state  facts  sufficient  to  constitute  a  de- 
fense ;  demurVer  sustained,  and  defendants  elected  to  stand 
upon  its  answer.  Judgment  for  plaintiffs  for  $508.68,  and 
an  appeal  by  the  defendant  to  this  court. 

Mr.  George  Salisbury,  for  appellant. 

Mr.  John  R.  Dixon,  for  appellees. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

This  court  must  again  protest  against  abstracts  of  the  char- 
acter of  that  filed  in  the  present  case.  It  is  a  mere  index, 
and  we  are  compelled  to  resort  to  the  record  for  most  of  the 
important  facts. 

The  judgment  of  the  district  court  must  be  affirmed. 
Appellant  was  a  bank  engaged  in  business.  Lane  being  in- 
debted to  it,  assigned  his  entire  claim  against  the  city  to  it 
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— first,  to  secure  the  indebtedness;  second,  as  his  agent,  to 
collect  for  him  the  entire  claim,  pay  itself,  and  hold  the 
balance  to  be  disposed  of  as  directed  by  him.  The  assign- 
ment was  only  for  the  amount  of  the  indebtedness;  the 
balance  for  collection.  The  amount  of  the  claim  against  the 
city  is  said  to  have  been  $2,300 ;  appellants  claim  against 
Lane  $  1,198.57 ;  balance  belonging  to  Lane  $1,101.43 ;  the 
Doyle  attachment  $496.93 ;  balance  after  Doyle  attachment 
$604.50.  This  was  the  condition  of  affairs  on  July  19th, 
when  the  order  of  Lane  in  favor  of  appellees  for  $500  was 
presented.  The  attachments  of  Beatty  and  McClelland  were 
later  in  the  day,  and  after  the  transfer  of  the  $500  by  Lane 
to  appellees. 

The  sworn  answer  of  appellant,  as  garnishee  in  the  differ- 
ent proceedings,  set  up  this  condition  and  admitted  the  trans- 
fer of  $500  to  appellees  from  Lane,  which  it  was  to  pay  over. 
There  was  a  full  recognition  of  the  transfer,  its  validity  and 
the  legal  liability  of  the  bank  to  pay  the  amount,  which  it 
could  not  subsequently  change  and  invalidate. 

It  is  clear  that,  so  far  as  the  excess  over  the  indebtedness 
was  concerned,  appellant  was  only  the  agent  or  trustee  to 
apply  the  money  as  ordered  by  Lane.  The  trust  was  accepted, 
and  it  was  its  duty  to  apply  the  money  as  ordered  by  Lane. 
It  was  not  invested  with  any  discretion  or  power  of  adjudi- 
cating between  the  different  claimants,  and  if  in  doubt  it 
could  only  await  the  decree  of  a  competent  court.  The 
question  of  the  legality  of  the  transfer  of  $500  from  Lane  to 
appellees  was  entirely  between  them,  and  if  challenged  it 
could  only  be  by  rival  claimants  for  the  same  fund.  The 
residue,  after  payment  of  the  indebtedness  to  the  bank,  was 
a  specific  trust  fund.  Of  that  fund  $500  was  assigned  to 
appellees.  That  such  a  transfer  was  a  legal  and  equitable 
assignment  of  so  much  of  the  fund,  whether  the  fund  was  in 
hand  or  to  be  received,  is  well  settled  by  authority.  It  was 
an  assignment  of  the  date  of  the  order,  and  if  the  money  was 
not  in  hand  became  operative  when  the  money  was  received. 

In  Christmas  v.  Russell,  14  Wall.  84,  it  is  said :  "  A  bill  of 
Vol.  VII— 28 
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exchange  or  a  check  is  not  an  equitable  assignment  pro  tanto 
of  the  funds  of  the  drawer  in  the  hands  of  the  drawee.  But 
an  order  to  pay  out  of  a  special  fund  has  always  been  held 
to  be  a  valid  assignment  in  equity  and  to  fulfill  all  the  re- 
quirements of  the  law."  And  that  such  an  assignment  is 
good  at  law,  see  Pom.  Rem.  and  Rem.  Rights,  sees.  77  and 
85  ;  Drake  on  Att.,  sees.  527  and  528 ;  2  Wade  on  Att.,  sec. 
537 ;  McDaniel  v.  Maxwell,  (Sup.  Court  of  Oregon)  27  Pac. 
Rep.  952,  where  the  almost  identical  question  involved  in  this 
case  received  careful  attention.  See,  also,  Trist  v.  Child,  21 
Wall.  441;  Christmas  v.  Russell,  supra;  Lapping  v.  Duffy, 
47  Ind.  51 ;  Brill  v.  Turtle,  81  N.  Y.  454 ;  Peugh  v.  Porter, 
112  U.  S.  737 ;  Wright  v.  Ellison,  1  Wall.  16 ;  Fordyce  v. 
Nelson,  91  Ind.  447 ;  Legro  v.  Staples,  16  Me.  252. 

Consequently,  if  appellant  attempted  to  exercise  any  dis- 
cretion or  adjudicate  the  rights  of  rival  claimants,  and  made 
a  mistake,  it  must  suffer  the  consequences.  Its  answer  in 
this  suit  was  at  variance  with  its  answer  in  the  attachments, 
and  it  was  bound  by  its  answer  in  those.  Neither  of  the 
matters  set  up  in  the  answer  were  available  to  it  as  a  disin- 
terested custodian  or  agent,  and  could  only  be  made  available 
by  some  rival  claimant  to  the  same  fund.  It  is  clear  that  at 
the  time  of  the  transfer  from  Lane  to  appellees  of  the  $500, 
it  was  subject  to  the  disposition  of  Lane,  and  he  having  trans- 
ferred it  to  appellees  while  he  had  legal  right  to  do  so,  they 
became  the  owners ;  hence,  any  diversion  of  the  fund  by 
appellant  was  at  its  own  risk.  It  follows  that  the  district 
court  properly  sustained  the  demurrer  to  defendant's  answer, 
and  that  the  judgment  must  be  affirmed. 

Affirmed. 
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Mosconi  v.  Burchinell. 

1.  La.w  of  the  Case. 

The  opinion  upon  a  former  appeal  in  this  case  is  regarded  as  conclu- 
sive of  the  question  decided. 

2.  Deed  of  Assignment. 

A  deed  of  assignment  complying  with  the  requirements  of  the  statute 
is  necessary  to  constitute  one  an  assignee  for  the  benefit  of  cred- 
itors. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Geo.  Q.  Richmond,  for  appellant. 

Messrs.  Bicksler,  McLean  &  Pershing,  for  appellee. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

Appellant  claimed  a  stock  of  goods  by  an  alleged  assign- 
ment claimed  to  have  been  made  by  Antonio  and  Joseph 
Sarcone.  Appellee,  as  sheriff,  levied  an  attachment  upon 
the  goods  at  the  suit  of  creditors  after  appellant,  as  assignee, 
had  taken  possession.  Appellant  sued  out  a  writ  of  replevin. 
A  trial  was  had,  resulting  in  a  judgment  for  the  plaintiff 
(appellant).  An  appeal  was  taken  to  this  court,  where  the 
judgment  was  reversed  and  cause  remanded.  See  Burchi- 
nell v.  Mosconi,  4  Colo.  App.  401.  The  case  was  retried  and 
is  again  here  on  appeal. 

On  the  former  appeal,  for  reasons  stated  in  the  opinion, 
and  on  the  authorities  cited,  the  attempted  assignment  to 
appellant,  as  assignee,  was  held  void  and  inoperative.  Noth- 
ing has  subsequently  occurred  to  change  the  conclusion  then 
reached,  and  on  a  second  examination  we  are  fully  satisfied 
with  its  correctness ;  nor  is  such  conclusion  in  any  manner 
attacked  on  this  appeal.  If  not  acquiesced  in,  it  is  regarded 
as  conclusive  of  the  question. 

Appellant  by  his  counsel  now  urges  a  reversal  on  the  fol- 
lowing grounds :    First,  that  the  assignee  was  an  officer  of 
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the  court  and  that  the  sheriff  had  not  obtained  permission 
of  the  court  to  levy  attachments ;  second,  that  the  want  of 
such  permission  was  made  the  basis  of  a  motion  to  dismiss, 
which  was  overruled,  and  is  claimed  to  have  been  error. 

The  attempted  assignment  was  under  the  act  of  1885, 
p.  43,  Session  Laws  of  that  year.  The  claim  of  counsel  is 
based  upon  section  11,  in  which  is  the  provision  that  the 
assignee  shall  at  all  times  be  subject  to  the  order  and  super- 
vision  of  the  court  or  judge,  etc. 

The  mistake  or  error  of  the  learned  counsel  was  in  assum- 
ing that  appellant  was  an  assignee.  To  invest  him  with 
that  character  and  the  title  and  control  of  the  property,  a 
deed  of  assignment  complying  with  the  law  was  necessaiy. 
It  is  the  origin,  the  foundation  by  which  he  becomes  assignee. 
The  deed  having  been  declared  void  and  inoperative,  he  was 
not  vested  with  the  position  or  title  to  the  property,  was  a 
mere  volunteer,  and  any  interference  on  his  part  was  unwar- 
ranted. Further  discussion  of  the  position  seems  unneces- 
sary. 

Counsel  insist  in  argument  that  to  insure  an  equal  pro 

rata  division  of  the  proceeds  of  the  property  among  the 

creditors  he  should  be  regarded  as  assignee,  otherwise,  as  in 

this  case,  one  creditor  could  absorb  the  estate.    It  is  an  equit- 

•  able  view,  but  not  in  harmony  with  well  established  principles. 

The  intention  of  the  statute  was  to  allow  an  insolvent 
debtor,  by  complying  with  its  requirements,  to  provide  for 
an  equitable  pro  rata  distribution  of  all  property  for  the  ben- 
efit of  all  of  his  creditors  and  be  discharged.  Failing  to 
comply  with  the  statute,  the  law  has  always  been  that  the 
first  creditor  in  point  of  time  had  the  prior  right,  to  even 
the  whole  estate  if  necessary  to  satisfy  his  claim,  leaving  the 
party  still  liable  to  all  other  creditors  and  unable  to  obtain  a 
discharge.  We  fail  to  find  any  serious  error  in  the  findings 
of  the  district  court  and  the  judgment  will  be  affirmed. 

Affirmed. 
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Putnam  v.  Curtis  et  al.  Uw    io\ 


1.  JuBiSDioriON— Statutory  Adjudication  op  Water  Rights. 

The  court  has  no  jurisdiction  in  a  statutory  proceeding  for  an  adju- 
dication of  priorities  of  right  to  the  use  of  water  to  determine  the 
disputes  between  claimants  under  the  same  ditch. 

2.  Abandonment — Intention. 

Whether  an  act  of  a  party  constitutes  an  abandonment  of  a  water  right 
depends  upon  the  intention  with  which  it  was  done. 

3.  Same — Burden  op  Proop. 

It  devolves  upon  the  party  alleging  an  abandonment  to  prove  it 

4.  Same. 

The  facte  shown  in  this  case  are  insufficient  to  establish  an  abandon- 
ment of  water  rights. 

Error  to  the  District  Court  of  Chaffee  County. 

•  * 

Messrs.  Libby  &  Martin,  for  plaintiff  in  error. 

Mr.  John  S.  Mosby,  Jr.,  amicus  curiae. 

No  appearance  for  defendants  in  error. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

In  the  year  1883  Mr.  Craig  and  Mr.  Johnson  were  the 
owners  of  a  ditch  taking  its  supply  of  water  from  the  North 
Fork  of  the  South  Arkansas  river,  in  Chaffee  county.  Mr. 
Johnson  afterwards  abandoned  the  land  upon  which  he  used 
the  water,  and  it  reverted  to  the  United  States,  leaving  Mr. 
Craig  in  the  sole  possession  of  the  ditch.  Craig's  title  was 
purchased  by  W.  H.  Allen.  In  1888  D.  P.  Owen,  Samuel 
Groover,  Wesley  King,  B.  J.  King,  Wilford  King  and  George 
Curtis,  occupants  of  land  which  could  be  irrigated  from  the 
ditch,  in  pursuance  of  an  agreement  with  Mr.  Allen,  enlarged 
the  ditch,  and  received  interests  therein  as  follows :  Owen 
one  fifth,  Groover  one  fifth,  Curtis  one  fifth,  and  the  three 


438  Putnam  v.  Curtis.  [Jan.  T., 

Kings  one  fifth,  or  one  fifteenth  each,  the  remaining  one  fifth 
being  retained  by  Allen.  The  ditch  after  being  enlarged  was 
called  the  u  Hoosier  Ditch."  On  March  7, 1889,  a  receiver's 
duplicate  receipt  was  issued  to  Mr.  Allen  for  his  land,  and 
on  the  27th  day  of  August,  1889,  receiver's  receipts  were 
issued  to  the  three  Kings  for  the  tracts  occupied  by  them 
respectively.  On  March  18,  1889,  Allen  executed  a  deed 
of  trust,  conveying  his  land  and  water  rights  to  C.  N.  Craig, 
trustee,  to  secure  his  promissory  note  to  Crippen,  Lawrence 
&  Co.,  for  $67.50;  and  on  the  8d  day  of  September,  1889, 
each  of  the  three  Kings  executed  a  deed  of  trust,  conveying 
his  land  and  water  rights  to  the  same  trustee,  to  secure  his 
promissory  note  to  the  same  firm  for  $105.  Default  was 
made  by  each  of  the  parties  in  the  payment  of  his  note; 
and  his  land  was  sold  in  pursuance  of  his  deed  of  trust, 
Henry  J.  Putnam,  the  plaintiff  in  error,  being  the  pur- 
chaser. The  deed  to  him  for  the  Allen  tract  was  executed 
November  15,  1890,  the  deeds  for  the  tracts  of  Wilford  E. 
and  B.  J.  King  on  December  16, 1891,  and  the  deed  for  the 
Wesley  King  tract  on  November  28, 1892.  On  the  18th  of 
February,  1898,  the  defendant  in  error,  Kate  Fin  ley,  became 
the  owner  of  the  land  of  D.  P.  Owen ;  and  the  Rollins  In- 
vestment Company  seems  to  have  succeeded  to  the  title  of 
Groover,  but  at  what  time  does  not  appear.  In  1890,  in  a 
proceeding  instituted  in  the  district  court  of  Chaffee  county, 
in  pursuance  of  section  1766  of  the  General  Statutes,  a  de- 
cree was  rendered  determining  and  establishing  the  relative 
priority  of  right  by  appropriation  of  water  of  the  Hoosier 
ditch,  as  between  it  and  other  ditches  in  the  same  water  dis- 
trict, and  the  amount  of  water  to  which,  by  such  appropri- 
ation, it  was  entitled.  No  part  of  the  expense  of  the  decree 
was  borne  by  Allen  and  the  Kings,  or  either  of  them,  and  it 
may  be  inferred  that  none  of  them  was  present  at  the  hear- 
ing. Each  of  the  three  Kings  used  water  from  the  ditch  to 
irrigate  bis  land,  from  the  time  when  he  acquired  his  water 
interest,  down  to,  and  including,  the  year  immediately  pre- 
ceding that  in  which  his  title  was  divested,  the  last  year  of 
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use  of  water  by  any  of  them  being  1891.  Allen  used  the 
water  every  year  from  1885  to  and  including  1889.  After 
1889  neither  the  Kings,  nor  any  person  or  persons  claiming 
under  them,  contributed  towards  maintaining  the  ditch,  but 
it  does  not  appear  that  they  were  ever  requested  to  do  so. 
During  1891,  1892  and  1893,  the  plaintiff  made  continuous 
effort  to  rent  his  land ;  but  on  accouut  of  the  declarations  of 
Curtis  that  it  had  no  water,  he  failed,  until  1893,  when  he 
procured  a  tenant  for  a  portion  of  it.  The  crop  of  this  ten- 
ant, by  reason  of  the  acts  of  Curtis  in  depriving  him  of  water, 
was  a  failure. 

The  complaint  set  forth  the  respective  rights  of  Allen 
and  the  Kings  in  the  ditch,  and  in  the  water  flowing  through 
it,  the  conveyance  to  the  plaintiff  Putnam  of  their  lands,  and 
their  ditch  interests  and  water  rights,  and  averred  that  dur- 
ing the  irrigating  season  of  1893  his  tenant  was  violently 
prevented  from  taking  water  from  the  ditch  by  the  defend- 
ants, who  threatened  a  continuance  of  their  acts,  so  that  the 
plaintiff  was  and  would  be  unable  to  raise  a  crop  on  his  land. 
The  prayer  was  for  a  decree  establishing  the  plaintiffs  right 
to  an  interest  of  two  fifths  in  the  ditch,  and  in  the  water 
which  it  carried,  and  for  an  injunction  restraining  the  defend- 
ants from  depriving  him  of  the  use  of  the  water.  The 
answer  of  Curtis  and  Finley,  after  denying  the  plaintiffs 
title,  set  up  the  decree  in  the  priority  proceeding,  averring 
that  in  that  proceeding  the  same  cause  of  action  involved  in 
this  suit  was  adjudicated  and  determined  by  awarding  to 
the  defendants  the  entire  ditch  and  all  its  water,  and  alleg- 
ing that  whatever  rights  the  plaintiff  or  his  grantors  may 
have  had  were  lost  by  abandonment.  The  Rolling  Invest- 
ment Company  disclaimed,  averring  that  it  bad  conveyed  its 
entire  interest  to  Caroline  Lovejoy.  The  plaintiff's  replica- 
tion admitted  the  conveyance,  and  it  was  thereupon  stipu- 
lated that  neither  the  company  nor  its  grantee  had  done  any 
act  in  denial  of  the  plaintiff's  rights.  Upon  the  hearing  the 
court  found  the  issues  against  the  plaintiff,  and  dismissed 
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his  bill.  He  has  prosecuted  error  to  this  court  from  the 
judgment  rendered. 

None  of  the  defendants  is  represented  here.  A  brief  has 
been  filed  by  John  S.  Mosby,  Jr.,  Esq.,  as  attorney  for  one 
J.  Trefethan,  who  is  said  to  have  succeeded  to  the  interest 
of  Owen  pending  the  suit.  The  record  shows  Finley  to  be 
the  owner  of  the  Owen  title.  No  mention  is  anywhere 
made  of  Trefethan,  and  he  is  a  stranger  to  the  case ;  but 
Mr.  Mosby 's  argument  is  the  only  one  in  opposition  to  the 
claim  of  the  plaintiff  that  has  been  presented,  and  we  shall 
regard  him  as  appearing  amicus  curice,  and  give  his  argu- 
ment due  consideration.  There  is  no  material  conflict  in 
the  evidence,  and  the  question  is  whether  upon  the  undis- 
puted facts  the  judgment  is  right. 

The  answer  sets  up  the  former  decree  as  an  adjudication 
of  the  questions  involved  in  this  suit,  and  by  which  the 
plaintiff  is  barred.  In  other  words,  it  is  claimed  that  by 
reason  of  that  decree  this  cause  of  action  is  res  adjvdicata. 
The  further  defense  is  that  whatever  rights  the  plaintiff  or 
his  grantors  may  have  had  have  been  extinguished  by  aban- 
donment. Mr.  Mosby  does  not  insist  that  the  decree  deter- 
mined the  rights  of  the  owners  of  the  Hoosier  ditch  as 
among  themselves,  although  he  refuses  to  concede  that  it 
did  not,  but  he  urges  the  failure  of  the  plaintiff's  grantors  to 
appear  and  claim  their  rights  in  that  proceeding  as  a  fact 
tending  to  prove  an  abandonment.  That  decree  was  not 
and  could  not  be  an  adjudication  of  any  right  or  claim  of 
the  plaintiff's  grantors,  as  between  them  and  the  other  own- 
ers of  the  same  ditch.  It  does  not  purport  to  determine 
what  persons  owned  the  ditch,  or  what  their  respective 
interests  in  it,  or  the  water  which  it  carried,  were ;  but  if 
the  court  had,  in  that  proceeding,  undertaken  to  adjust  the 
rights  and  proportionate  interests  of  the  several  claimants  of 
the  ditch,  as  against  each  other,  its  judgment  would  have 
been  to  that  extent  a  nullity.  The  proceeding  in  which  the 
decree  was  rendered  was  a  special  one,  provided  by  the  stat- 
ute for  the  sole  purpose  of  ascertaining  and  adjudicating  the 
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priorities  of  right  to  the  use  of  water  between  the  several 
ditches,  canals  and  reservoirs  in  the  same  water  district. 
The  statute  invests  the  court  with  jurisdiction  to  establish 
the  rank  of  the  several  ditches  with  relation  to  each  other, 
based  upon  the  different  dates  of  appropriation  of  water,  the 
quantity  appropriated,  and  the  means  employed  to  utilize  it ; 
and  to  award  to  each  the  priority  to  which  it  may  be  enti- 
tled; but  it  does  not  authorize  inquiry  into  the  relative 
rights  of  coclaimants  in  the  same  ditch,  or  any  adjustment 
of  their  disputes  amongst  themselves. 

The  nonappearance  of  the  plaintiff's  grantors  in  the  pro- 
ceeding is  not  evidence  of  an  abandonment  of  any  right 
which  they  had  previously  possessed.  The  statute  requires 
notice  to  be  given  to  all  persons  interested  as  owners  in  any 
ditch,  canal  or  reservoir,  to  appear  and  file  a  statement  of 
claim  under  oath,  showing  the  ditch,  canal  or  reservoir,  or 
two  or  more  such,  in  which  he,  she  or  they  claim  an  interest. 
Mr.  Mosby  refers  us  to  this  provision  and  argues  from  it  that 
the  failure  of  the  parties  to  appear  in  obedience  to  the 
requirements  of  the  notice  indicates  their  intention  to  aban- 
don their  claims.  We  are  unable  to  appreciate  his  logic. 
If  all  the  owners  of  the  ditch  had  absented  themselves  from 
the  adjudication,  and  there  had  been  no  statement  filed  show- 
ing their  ditch,  no  evidence  would  have  been  heard  in  their 
behalf,  and  no  priority  would  have  been  awarded  to  it ;  and 
if  the  other  ditches  to  which  priorities  were  given  exhausted 
all  the  available  water,  theirs  would  have  been  dry  and  use- 
less ;  but  their  rights  in  the  ditch  and  in  any  water  which 
it  might  obtain,  as  between  themselves,  would  not  have  been 
affected.  But  the  statute  further  provides  that  the  statement 
required  may  be  made  by  any  one  of  the  owners,  for  and 
in  behalf  of  t\ll ;  and  accordingly  we  find  that  the  statement 
in  behalf  of  the  Hoosier  ditch  was  made  by  the  defendant 
Curtis,  in  which  he  set  forth  that  it  was  owned  in  common 
by  himself  one  fifth,  two  others  one  fifth  each,  and  others 
two  fifths.  Every  share  in  the  ditch  was  represented  in  his 
statement,  and  the  court  seems  to  have  regarded  it  as  suffi- 
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cient  for  the  purposes  of  the  adjudication.  The  rights  of 
the  ditch  were  preserved  in  the  decree,  and  the  fact  that  the 
grantors  of  the  plaintiff  were  not  personally  present  has  no 
significance,  and  justifies  no  inference  whatever,  unfavorable 
to  them. 

Whether  an  act  of  a  party  constitutes  an  abandonment  of 
property  previously  occupied  by  him  depends  entirely  upon 
the  intention  with  which  it  is  done.  An  abandonment  of 
property  held  by  possessory  title  takes  place  instantly  when 
the  occupant  deserts  it  without  an  intention  of  ever  reclaim- 
ing it  for  himself,  and  careless  of  what  may  thereafter  be- 
come of  it.  A  single  act  may  be  of  such  character,  and 
done  in  such  manner,  and  under  such  circumstances,  that  an 
intention  to  abandon  may  be  inferred  from  it.  But  mere 
absence  from,  and  nonuser  of,  the  property,  do  not  prove  an 
intention  to  abandon,  although  conduct  of  that  kind  may 
continue  unexplained  for  such  length  of  time  as  not  to  be 
consistent  with  any  other  hypothesis.  Berry  v.  Ross,  5  Colo. 
295 ;  Sieber  v.  Frink,  7  Colo.  148 ;  Richardson  v.  McNidty, 
24  Cal.  339  ;  Judson  v.  Malloy,  40  Cal.  299 ;  Mallett  v.  Uncle 
Sam  Mining  Co.,  1  Nev.  186. 

It  devolves  upon  the  party  alleging  an  abandonment,  and 
setting  up  a  claim  in  virtue  of  it,  to  establish  the  facts  from 
which  it  may  be  deduced.  Oreamuno  v.  Uncle  Sam  Mining 
Co.,  1  Nev.  215. 

We  shall  now  briefly  examine  the  evidence  which  is 
specially  relied  upon  to  prove  that  the  water  rights  in  ques- 
tion were  abandoned.  First.  Curtis  and  the  Kings  paid  no 
part  of  the  expenses  of  the  proceeding  in  which  the  ditch 
priorities  were  adjudicated.  Whether  this  fact  would,  under 
any  circumstances,  even  have  a  tendency  towards  proving  an 
abandonment,  we  shall  not  inquire.  There  is  no  evidence 
that  there  was  any  expense  in  the  proceeding  chargeable 
against  the  Hoosier  ditch.  By  the  terms  of  the  statute,  all 
the  expenses  are  payable  by  the  county  or  counties  in  which 
the  water  district  lies,  except  the  fees  of  witnesses,  which 
must  be  paid  by  the  parties  calling  them.     It  does  not  ap- 
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pear  that  there  was  any  testimony  on  behalf  of  the  Hoosier 
ditch,  unless  it  might  have  been  that  of  the  owners  who  were 
present.  But,  aside  from  these  considerations,  the  fact  that 
the  Kings  continued  to  use  the  water  for  the  purposes  of 
irrigation  after  the  rendition  of  the  decree  is  a  conclusive 
answer  to  the  charge  of  abandonment  made  against  them  on 
account  of  their  alleged  neglect  of  payment.  Second.  Since 
1889  neither  the  plaintiff  nor  his  grantors  contributed  towards 
the  maintenance  of  the  ditch.  The  record  does  not  show 
either  that  there  was  any  necessity  for  such  contribution,  or 
that  any  of  them  was  ever  requested  to  contribute  for  that 
purpose.  If  there  was  such  necessity,  and  any  coowner  upon 
proper  demand  refused  to  contribute  his  proportion,  the 
owner  or  owners  paying  his  part  of  the  expense,  or  doing 
his  share  of  the  work,  would  not  have  been  without  a  rem- 
edy, and  in  a  proper  proceeding  could  have  made  themselves 
whole  ;  but  an  indebtedness  by  him  for  his  share  of  the  work 
would  not  divest  him  of  his  interest,  or,  unconnected  with 
any  other  fact  or  circumstance,  be  evidence  of  an  intention 
to  abandon  it.  Third.  The  plaintiffs  grantors  removed  from 
their  land  at  different  times  after  1889,  and  before  1893,  and 
after  removal  never  asserted  any  right  in  the  land  or  the 
ditch ;  and  the  plaintiff,  until  1893,  made  no  attempt  to  use 
the  water.  These  facts,  when  considered  in  connection  with 
concurrent  events,  are  not  even  suggestive  of  difficulty.  The 
title  of  Allen  and  the  Kings  in  the  land  and  ditch  rights 
passed  to  the  plaintiff,— Allen's  in  1890,  Wilford  E.  and  B.  J. 
King's  in  1891,  and  Wesley  King's  in  1892.  Each  claimed 
and  used  his  rights  in  the  water  during  the  years  preceding 
the  one  in  which  his  property  passed  from  his  ownership  and 
possession.  There  was  no  abandonment  by  him  down  to  the 
time  when  the  plaintiff  succeeded  to  his  title.  The  plaintiff 
after  becoming  the  owner  made  diligent  and  continuous  effort 
to  rent  the  land,  but  was  unsuccessful  until  1893,  when  he 
leased  a  portion  of  it.  The  evidence  tends  to  show  that  the 
defendant  Curtis  was  responsible  for  his  failure  to  obtain 
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tenants,  and  the  one  he  did  obtain  lost  his  crop  because  Cur- 
tis and  Finley  cut  off  his  supply  of  water. 

In  the  entire  record  there  is  nothing  to  indicate  an  inten- 
tion of  abandonment,  either  on  the  part  of  the  plaintiff,  or 
those  to  whose  title  he  succeeded.  Indeed,  the  opposite 
intention  affirmatively  and  abundantly  appears.  Upon  the 
case  made  by  this  record  the  plaintiff  was  entitled  to  the 
relief  prayed,  and  the  court  erred  in  denying  it.  The  judg- 
ment must  be  reversed. 

Reversed. 
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3  275  Bbshoab  v.  The  Board  op  County  Commissioners  of 

Las  Animas  County. 

1.  Statutoby  Construction. 

In  construing  a  statute  regard  must  be  had  both  to  the  evils  which  were 
aimed  at  and  the  objects  sought  to  be  accomplished. 

2.  Same — Counties — Annual  Appropriation  Resolution. 

No  specific  words  are  essential  to  constitute  an  appropriation.  No 
precise  form  need  be  used  to  make  the  resolution  effective. 

3.  Ultba  Vibes. 

Whether  the  defense  of  ultra  vires  is  available  to  a  county  after  the 
contract  has  been  performed  and  the  county  has  had  the  benefit 
and  results  thereof  is  questionable. 

Error  to  the  District  Court  of  Las  Animas  County. 

The  proprietor  of  the  Daily  and  Weekly  Advertiser,  a  paper 
published  in  Las  Animas  county,  made  a  contract  with  the 
board  of  county  commissioners  to  publish  all  advertisements 
of  the  county  for  the  year  1893  at  the  legal  rate  prescribed 
by  the  statute.  The  agreement  was  the  result  of  a  bid,  which 
was  put  in  by  the  manager  of  the  paper  on  the  13th  of  Jan- 
uary, 1893,  offering  to  do  the  work  at  a  specified  rate. 
Three  days  afterwards,  on  the  16th,  the  full  board  met  and 
opened  the  bids.  There  were  bids  from  three  publishers  of 
three  different  papers.  On  examination,  the  board  concluded 
the  bid  of  the  Advertiser  the  most  advantageous  for  the 
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county,  and  it  was  accepted  by  a  vote  of  4  to  1  of  the  com- 
missioners. The  bid  and  the  proceedings  of  the  board  were 
made  matters  of  record,  and  everything  was  done  to  make 
the  bid  and  its  acceptance  a  binding  agreement  on  the  parties. 
During  the  year,  according  to  the  general  provision  of  the 
statute,  the  county  treasurer  furnished  the  Advertiser  the 
delinquent  tax  list,  which  was  published  in  accordance  with 
the  terms  of  the  agreement.  In  the  ensuing  January  the 
paper  presented  its  claim  for  $2,139.15  for  adjustment  and 
allowance.  The  board  refused  to  either  pay  or  allow  it,  or 
any  part  of  it.  The  refusal  was  based  on  what  the  board 
claimed  was  the  illegality  of  the  letting.  In  the  preceding 
year,  the  board  had  attempted  to  comply  with  the  require- 
ments of  the  act  of  1891,  respecting  the  methods  by  which 
counties  should  contract  and  the  steps  which  the  governing 
authorities  must  pursue  in  order  to  enter  into  binding  obli- 
gations. This  act  will  be  commented  on  in  the  opinion.  On 
the  18th  day  of  October,  1892,  at  a  regular  session  of  the 
board  of  county  commissioners  of  Las  Animas  county,  they 
passed  a  resolution  in  the  following  terms : 

u  Whereas,  under  and  by  virtue  of  an  act  of  the  general 
assembly  of  the  state  of  Colorado,  page  111,  section  1,  Session 
Laws  of  1891,  of  the  state  of  Colorado,  we,  the  board  of 
county  commissioners,  are  required  in  the  last  quarter  of  each 
fiscal  year  to  pass  a  resolution  to  be  termed  the  annual  appro- 
priation resolution  for  the  next  fiscal  year : 

•*  Now  therefore,  be  it  remembered,  that  on  the  18th  day 
of  October,  1892,  the  same  being  one  of  the  days  of  the  regu- 
lar October  term  of  the  board  of  county  commissioners  of 
Las  Animas  county,  in  regular  session  assembled  and  in  pur- 
suance of  the  act  above  referred  to, 

"  Be  it  resolved,  that  we,  the  said  board  of  county  com- 
missioners, do  make,  levy  and  appropriate  the  following 
various  amounts  for  the  different  purposes  for  the  next  fis- 
cal year  beginning  January  the  1st,  1898,  and  base  our  ap- 
propriation and  levy  upon  a  total  assessed  valuation  of  all 
the  real  and  personal  property  in  said  Las  Animas  county, 
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which  is  valued  at  six  million,  seven  hundred  and  forty-one 
thousand  and  thirty-nine  dollars,  and  we  hereby  levy  and 
appropriate  as  follows,  to  wit : 

For  ordinary  county  revenue  . 
For  interest  on  county  bonds 
For  road  fund 

For  general  county  school  fund 
For  unforeseen  contingencies  • 
For  outstanding  indebtedness 
For  the  support  of  the  poor    . 
For  world's  fair  exhibit 
For  state  tax  .... 

"  The  above  and  foregoing  resolution  being  duly  submitted 
to  said  board  at  their  regular  session  as  aforesaid,  voted  as 
follows,  to  wit:  For  said  resolutions  ayes  4,  nays  none. 

"  In  witness  whereof  we,  the  said  board  of  county  com- 
missioners, each  for  himself  has  hereunto  set  his  hand  and 
seal  at  Trinidad,  Colorado,  this  18th  day  of  October,  A.  D. 
1892. 

(Signed)  "  Thomas  Cook,  Chairman. 

"  W.  A.  Collins. 
"  Sol  H.  Jaffa. 
"  J.  Ramon  Aguilar." 

The  resolution  was  recorded  in  the  records  of  the  board, 
and  the  bid  and  agreement,  which  has  been  before  referred 
to,  was  supposed  to  have  been  made  by  virtue  of  the  author- 
ity found  in  the  resolution.  When  the  board  refused  to 
pay,  the  proprietor  of  thd  paper  brought  suit,  and  in  his 
complaint  set  up  these  various  matters.  The  suit  was  con- 
tested, but  in  the  answer  no  defense  was  put  in,  save  what 
resulted,  if  at  all,  from  an  averment  of  a  failure  to  appropri- 
ate any  moneys  for  the  payment  of  the  ordinary  expenses  of 
the  county.  The  levy  for  the  year  1898  was  a  little  upwards 
of  $40,000.  The  court  found  as  a  matter  of  fact  that  only 
about  $30,000  was  applied  to  the  payment  of  the  ordinary 
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current  expenses  for  the  fiscal  year  of  189S.  In  the  month 
of  January,  1894,  a  good  many  claims  were  presented  to  the 
board,  and  at  the  same  time  with  the  claim  put  in  by  the 
Advertiser,  and  a  very  considerable  sum,  amounting  to 
nearly  $10,000,  was  ordered  to  be  paid  out  of  the  current 
revenues  of  the  county.  On  these  facts  the  county  had 
judgment,  and  the  plaintiff  prosecutes  error. 

Mr.  W.  M.  Mahin  and  Mr.  J.  M.  John,  for  plaintiff  in 
error. 

Mr.  John  A.  Gordon,  for  defendant  in  error. 
Bissell,  J.,  delivered  the  opinion  of  the  court 

The  act  of  1891  was  in  its  purpose  a  very  substantial  de- 
parture from  the  general  plan  of  the  revenue  legislation 
which  affects  counties.  Up  to  that  time  the  board  of  county 
commissioners,  which  is  the  governing  body,  was  intrusted 
generally  with  full  power  and  discretion  to  manage,  control 
and  regulate  the  funds  of  the  county  and  their  disbursement. 
Generally  speaking,  there  was  very  little  restraint  put  upon 
them  other  than  what  was  found  in  the  general  enactments 
which  conferred  their  powers  and  defined'  their  duties. 
The  laxity  of  the  system  resulted  in  the  creation  of  very 
large  county  debts,  and  this  act  was  evidently  passed  tq 
restrain  and  control  these  bodies  in  the  disbursement  of 
county  funds.  It  is  wholly  unnecessary  to  state  the  act  in 
detail,  even  though  it  consist?  of  only  five  sections.  The 
only  portion  with  which  we  are  directly  concerned  is  a  part 
of  the  first  section : 

44  The  board  of  county  commissioners  of  each  county  in 
this  state  shall,  within  the  last  quarter  of  each  fiscal  year, 
and  at  the  same  time  that  the  annual  levy  of  taxes  is  made, 
pass  a  resolution  to  be  termed  the  annual  appropriation  reso- 
lution for  the  next  fiscal  year,  in  which  said  board  shall 
appropriate  such  sum,  or  sums  of  money  as  may  be  deemed 
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necessary  to  defray  all  necessary  expenses  and  liabilities  of 
such  county  for  the  next  fiscal  year,  and  in  such  resolution 
shall  specify  the  objects  and  purposes  for  which  such  appro- 
priations are  made,  and  the  amount  appropriated  for  each 
object  or  purpose.  No  further  appropriation  shall  be  made 
at  any  other  time  within  such  fiscal  year,  nor  shall  the  total 
amount  appropriated  exceed  the  probable  amount  of  revenue 
that  will  be  collected  during  the  fiscal  year." 

The  evident  purpose  of  this  legislation  was  to  compel  the 
board  in  the  last  quarter  of  the  fiscal  year  to  consider  and 
decide  with  great  care  the  levy  which  should  be  made  and 
the  objects  to  which  the  moneys  which  might  be  realized 
from  it  should  be  put.  In  other  words,  the  legislature  in- 
tended to  compel  the  board  of  county  commissioners  to  par- 
ticularize the  purposes  to  which  the  moneys  should  be  applied. 
By  this  means  all  subsequent  diversion  of  the  public  funds 
to  illegal  uses  because  of  personal,  political,  or  other  consid- 
erations, was  substantially  prevented.  The  contention  in  the 
present  case  is  that  this  resolution,  which  the  board  passed 
in  October,  1892,  did  not  amount  to  an  appropriation  within 
the  scope  and  purview  of  that  act.  We  do  not  believe  the 
necessary  legal  construction  of  the  statute  compels  any  such 
conclusion.  In  order  to  determine  what  construction  must 
be  adopted,  regard  must  be  had  both  to  the  evils  which  were 
aimed  at  and  the  objects  sought  to  be  accomplished.  We  are 
likewise  entitled  to  consider  the  persons  to  be  affected  and 
the  general  character  of  these  governing  bodies  as  they  exist 
in  the  various  counties  in  the  state.  One  purpose  was  to 
limit  the  levy  to  the  ordinary  and  necessary  expenses  of  the 
county,  and  the  other  to  secure  an  antecedent  separation  of 
the  total  revenues  to  be  derived  from  taxation  into  the  various 
sums  necessary  for  the  different  purposes  of  county  govern- 
ment. Another  object  was  to  compel  the  antecedent  deter- 
mination of  the  exact  amount  which  should  be  used  for  the 
general  expenses  of  the  county,  as  well  as  the  sums  which 
might  be  applied  to  other  purposes.  In  arriving  at  our  con- 
clusion we  have  a  right  also  to  consider  the  impossibility  to 
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determine  in  advance  all  the  different  uses  to  which  the  money 
in  the  general  fund  of  the  county  can  legitimately  be  put. 
Many  expenditures  are  entirely  legitimate,  even  under  the 
act  of  1891,  and  must  be  paid  out  of  the  general  revenues  of 
the  county,  and  out  of  what  is  known  as  the  "  general  county 
fund,"  which  can  neither  be  anticipated,  determined  or  pro- 
vided for  by  any  specific  antecedent  appropriation.  As  sug- 
gested, we  likewise  have  a  right  to  consider  that  the  boards 
are  made  up  many  times  of  men  who  are  not  accustomed  to 
legal  forms  or  usages  of  legislative  bodies,  and  who  can  hardly 
be  expected  to  use  the  accuracy  and  precision  which  usually 
characterizes  the  work  of  trained  persons  in  either  of  those 
departments.  We  shall  therefore  on  these  lines  consider  the 
sufficiency  of  this  appropriation  under  the  act  of  1891. 

There  is  another  matter  to  which  attention  should  prob- 
ably be  called,  before  any  citation  of  authorities  or  any  more 
general  discussion.  The  general  revenue  laws  of  the  state 
provide  for  the  collection  of  taxes  and  the  enforcement  of 
penalties  on  well  defined  lines.  If  the  taxes  are  not  paid  at 
the  time  they  become  due,  the  statute  has  provided  means  by 
which  the  collection  can  be  enforced  through  a  sale  of  the 
property.  To  effect  this,  the  delinquent  tax  list  must  be 
advertised  and  the  treasurer  is  directed  to  prepare  the  list  of 
delinquents  each  year  and  furnish  them  to  a  paper  for  pub- 
lication, and  thereby  give  notice  to  the  delinquent  and  an 
opportunity  to  other  persons  to  pay  the  taxes  and  secure  title 
to  the  land.  It  would  be  impossible  otherwise  to  enforce  the 
collection  of  taxes.  In  addition  to  this  general  scheme,  the 
Statutes  of  1883,  section  2872,  provide  that  the  board  shall 
allow  the  amount  agreed  on,  or,  if  there  has  been  no  agree- 
ment, shall  make  a  reasonable  allowance  to  the  publisher  for 
printing  the  delinquent  tax  list.  Under  these  circumstances, 
we  cannot  conclude  the  publication  of  this  list  and  the  pay- 
ment of  the  requisite  sum  therefor  to  be  one  of  the  evils 
aimed  at,  though  it  may  possibly  be  within  the  scope  of  the 
enactment.  We  may  rightfully  consider  this  general  legis- 
lation and  regard  it  as  of  considerable  force  in  supporting 
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the  very  liberal  construction  which  we  put  on  the  proceed- 
ings of  the  board. 

As  a  general  proposition,  no  specific  words  are  essential  to 
an  appropriation.  This  liberal  rule  of  construction  has  been 
many  times  applied  where  the  constitutional  provisions  are 
that  every  law  which  provides  for  the  imposition  of  a  tax 
shall  distinctly  state  the  object  to  which  it  is  to  be  applied. 
If  this  rule  prevails  with  reference  to  a  constitutional  pro- 
vision, which  has  undertaken  to  restrict  the  power  of  the 
legislature  in  imposing  taxes,  it  certainly  is  not  inapt  to  use 
it  in  construing  an  act  which  has  for  its  general  purpose  the 
regulation  and  control  of  county  expenditures.  The  People 
ex  rel.  Burrows  v.  The  Supervisors  of  Orange  Co.,  17  N.  Y. 
235  ;  !The  People  v.  Home  Ins.  Co.,  92  N.  Y.  328;  McCauley 
v.  Brooks,  16  Gal.  11 ;  Carr  et  al.  v.  The  State,  127  Ind.  204. 

The  same  rule  has  been  substantially  adopted  in  this  state 
and  has  received  the  sanction  of  the  supreme  court.  City 
of  Leadville  v.  Matthews,  10  Colo.  125  ;  In  re  Continuing 
Appropriations,  18  Colo.  192 ;  The  Collier  $  Cleveland  Lith. 
Co.  v.  Henderson,  18  Colo.  259. 

According  to  these  authorities,  no  precise  form  need  be 
used  in  order  to  make  the  resolution  effective  within  the 
terms  of  such  an  act.  If  we  look  to  the  list  alone,  undoubt- 
edly we  do  not  find  in  terms  an  appropriation  for  ordinary 
county  purposes.  The  phraseology  adopted  by  the  board  is 
unhappy  and  inexact,  in  that  it  says,  "for  ordinary  county 
revenue,  6  mills,  $40,000."  Taken  by  itself  it  would  look 
as  though  the  object  and  purpose  of  the  resolution  was  sim- 
ply the  settlement  of  the  levy  which  should  be  made  and  a 
statement  of  the  probable  amount  to  be  derived  from  one  of 
that  size  and  description.  The  other  items  mentioned  are 
more  specific,  and  of  themselves  would  necessarily  be  taken 
to  be  both  a  levy  and  an  appropriation.  This  is  true  as  to 
the  road  fund,  interest  on  bonds,  the  support  of  the  poor, 
the  world's  fair  exhibit,  and  the  other  items.  No  one  could 
be  misled  as  to  these,  because  the  purpose  to  which  the  money 
was  to  be  put  is  plainly  expressed  in  the  phraseology  of  the 
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resolution.  If  the  first  item  had  read,  "  for  ordinary  county- 
purposes,  six  mills,  and  $$40,000,"  there  would  be  very  little 
hesitation  on  the  part  of  anybody  to  conclude  the  board 
intended  both  to  fix  the  amount  of  the  levy  and  designate 
the  sum  which  might  be  used  for  general  county  purposes. 
The  intent  and  purpose  of  the  board  is  so  plainly  manifest 
from  the  terms  of  the  resolution,  we  must  conclude  it  was 
their  intention  to  appropriate  $40,000  for  general  county 
purposes  and  to  make  the  levy  6  mills.  This  does  no  vio- 
lence to  any  recognized  canon  of  construction ;  it  effectu- 
ates the  evident  purpose  of  the  board ;  it  does  equity  as 
between  these  parties,  and  certainly  as  between  the  board 
and  all  others  to  whom  they  may  have  paid  money  for  the 
year  1893.  How  the  board  can  expend  $40,000  for  general 
county  purposes  on  the  basis  of  this  appropriation,  arid  then 
insist,  because  they  are  disposed  to  contest  this  bill,  that 
they  have  violated  the  law  and  have  failed  to  make  any 
appropriation  which  can  be  used  for  such  purposes,  is  not 
readily  apprehended.  The  board  has  either  violated  the  law 
in  every  instance  where  they  have  paid  out  a  single  dollar 
of  that  $40,000  for  general  county  purposes,  because  they 
made  no  appropriation  whatever,  or  if  it  is  to  be  taken  as  an 
appropriation  within  the  terms  of  the  statute,  they  are  cer- 
tainly obligated  to  pay  this  bill,  if  in  its  amount  and  by  the 
performance  of  the  contract  the  account  is  genuine.  The 
general  language  of  the  resolution  likewise  leads  to  this  con- 
clusion. The  act  of  1891  is  specifically  referred  to.  The 
words  "appropriation",  and  "levy"  are  likewise  used,  and 
the  board  evidently  intended  to  comply  with  the  law 
and  to  appropriate  $40,000  to  general  county  purposes.  The 
bill  in  suit  was  undoubtedly  a  general  county  purpose  and  a 
legitimate  and  lawful  expenditure  authorized  by  the  general 
statutes,  which  likewise  directed  the  board  to  pay  the  sum 
agreed  on  for  its  publication,  or  to  make  a  reasonable  allow- 
ance to  the  printer  therefor.  If  it  were  at  all  necessary,  we 
should  be  inclined  to  conclude  the  act  of  1891  did  not  repeal 
section  2872,  and,  in  the  absence  of  an  appropriation,  that 
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the  board  of  county  commissioners  would  be  compelled 
under  the  law  to  pay  for  the  printing  of  the  delinquent  tax 
list.  The  act  of  1891  contains  no  repealing  clause,  and 
there  is  nothing  in  its  terms  or  in  its  provisions  which  would 
operate  by  implication  or  otherwise  to  repeal  the  provision 
of  the  General  Statutes. 

We  might  possibly,  also,  be  inclined  to  hold,  if  it  were 
necessary,  that  this  defense  of  ultra  vires  was  not  open  to  the 
county.  The  contract  has  been  performed,  the  county  had 
the  benefit  and  accepted  the  results,  and  there  is  some  ques- 
tion under  the  authorities  whether  it  is  open  to  the  county 
to  dispute  the  claim.  Denver  Fire  Ins.  Co.  v.  McClelland, 
9  Colo.  11 ;  Hitchcock  v.  Galveston,  96  U.  S.  841. 

The  other  conclusions  furnish  a  way  to  dispose  of  the  case 
which  is  so  entirely  satisfactory  that  we  are  disinclined  to  put 
the  decision  on  the  last  named  ground  or  to  enter  on  an 
argument  in  support  of  its  accuracy  or  its  applicability.  It 
is  simply  suggested  to  show  that,  as  a  general  proposition,  it 
is  not  open  to  counties  to  accept  results  and  refuse  to  pay  for 
what  has  been  done  for  them.  The  practice  does  not  accord 
with  that  spirit  of  commercial  honesty  which  ordinarily 
characterizes  bodies  of  this  description. 

We  are  therefore  of  the  opinion  the  court  erred  in  holding 
the  defense  good  and  its  decision  adjudging  the  resolution 
insufficient  as  an  appropriation  not  in  accord  with  the  law. 
The  case  will  therefore  be  reversed  and  remanded  for  a  new 
trial  in  conformity  with  this  opinion.  The  county  should  be 
permitted  to  amend  its  answer  and  put  in  such  defense  to  the 
claim  as  it  may  be  advised,  except  as  controlled  by  this 
opinion. 

Reversed. 
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Canfield  v.  The  City  of  Leadville. 

1.  Repeals. 

Repeals  by  implication  are  not  favored.  They  occur  only  where  there 
is  such  incompatibility  as  to  prevent  both  enactments  from  being 
operative. 

2.  Same. 

The  act  of  1889,  fixing  a  minimum  license  fee  for  selling  liquors,  did 
not  repeal  the  former  statute  authorizing  city  councils  and  boards 
of  trustees  in  towns  to  grant  permits  to  druggists  to  sell  liquors  for 
the  purpose  there  specified. 

3.  Pboof,  Insufficient. 

Proof  that  a  druggist  sold  liquor  without  a  license  does  not  show  that 
he  may  not  have  been  authorized  by  a  permit  to  sell  it 

Error  to  the  County  Court  of  Lake  County. 

Mr.  John  A.  Ewing,  for  plaintiff  in  error. 

Mr.  R.  D.  McLeod,  for  defendant  in  error. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

The  following  complaint  was  filed  in  the  police  court  of 
the  city  of  Leadville  against  appellant : 

44  State  of  Colorado,  ^ 
44  County  op  Lake,        \  99. 
44  City  op  Leadville,    J 

44  City  of  Leadville  vs.  S.  G.  Canfield. 

44  T.  J.  Cash  being  duly  sworn,  on  his  oath  says  that  sec- 
tions 1  and  3,  ordinance  310,  an  ordinance  of  the  city  of 
Leadville,  being  an  ordinance  entitled,  "  An  Ordinance  Regu- 
lating the  Sale  of  Liquor  by  Drug  Stores,"  passed  and  ap- 
proved the  16th  day  of  May,  A.  D.  1892,  has  been  violated, 
and  that  this  affiant  has  good  reason  to  believe  that  S.  G. 
Canfield  is  guilty  thereof  in  this :  That  the  said  S.  G.  Can- 
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field  on  or  about  the  13th  day  of  June,  A.  D.  1892,  at  the 
city  of  Leadville,  in  the  county  of  Lake,  and  state  of  Colo- 
rado, did  sell,  by  himself,  his  agent  or  clerk,  spirituous  liquors 
in  a  manner  other  than  provided  by  said  ordinance,  against 
the  peace  and  dignity  of  the  people  of  the  state  of  Colorado. 

44  T.  J.  Cash. 

44  Subscribed  and  sworn  to  before  ine  this  14th  day  of  June, 
A.  D.  1892. 

44  J.  W.  Moore, 

44  Police  Magistrate." 

Upon  which  a  warrant  was  issued,  a  trial  had,  the  defendant 
found  guilty,  and  a  fine  imposed  of  five  dollars  and  costs.  An 
appeal  was  taken  to  the  county  court. 

The  ordinance  under  which  the  prosecution  was  brought 
is  as  follows : 

44  Section  1.  That  any  person  who  keeps  or  owns  a  drug 
store  in  this  city,  wherein  the  sale  of  drugs  and  medicines 
constitutes  the  principal  business,  may  obtain  from  the  city 
clerk,  a  permit  to  sell  in  such  drug  store  and  in  connection 
with  such  business,  spirituous  and  vinous  liquors  (but  not  to 
include  beer  or  ale),  either  pure  or  compounded  with  drugs 
or  medicines,  in  prescriptions  or  otherwise,  but  in  quantities 
in  no  case  greater  than  one  gallon,  and  if  unmixed,  not  less 
than  one  half  pint;  but  such  permit  shall  only  be  granted 
upon  payment  to  the  city  clerk  or  city  collector  of  the  sum 
of  one  hundred  and  fifty  dollars  for  a  permit  for  one  year ; 
seventy-five  dollars  for  a  permit  for  six  months  or  less. 

44  Sec.  2.  Under  the  permit  mentioned  in  section  one  of 
this  ordinance,  no  spirituous  or  vinous  liquor  shall  be  sold, 
bartered  or  given  away  by  or  for  the  owner  or  keeper  of  such 
drug  store,  in  quantities  other  than  as  expressed  in  said  sec- 
tion one,  and  then  only  for  medicinal,  mechanical,  sacramen- 
tal, chemical  and  culinary  purposes. 

44  Sec.  3.  Any  person  keeping  or  owning  a  drug  store  within 
the  city  of  Leadville,  who  shall,  by  himself,  or  his  agent,  or 
clerk,  sell,  barter  or  give  away,  in  or  connected  with  such  drug 
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store,  any  spirituous  or  vinous  liquors,  in  any  manner  other 
than  as  provided  in  this  ordinance ;  or  shall  sell,  barter  or  give 
away  any  beer  or  ale  under  any  circumstances,  or  who  shall 
permit  any  liquors  so  sold,  bartered  or  given  away  to  he  drunk 
in  such  drug  store,  or  in  any  room  connected  therewith  ;  or 
shall  knowingly  sell,  barter  or  give  away  any  such  liquor  to 
be  drunk  as  a  beverage,  or  who  shall  sell,  barter  or  give  away 
any  such  liquor  when  he  has  good  reason  to  believe,  or  does 
believe  that  the  same  is  being  so  bought,  or  received  to  be 
drunk  or  used  as  a  beverage  ;  or  who  shall  exhibit  or  display 
any  such  liquor  in  bottles,  or  otherwise,  in  any  show  window, 
show  case,  or  other  conspicuous  place  in  such  drug  store,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof,  shall  be  fined  in  a  sum  not  less  than  five  dollars,  nor 
more  than  one  hundred  dollars ;  and  every  such  sale,  barter 
or  gift,  and  every  day  of  such  exhibit  or  display  shall  be 
deemed  a  separate  offense,  and  punishable  as  such,  and  upon 
any  such  conviction,  such  permit  may  by  the  city  council  be 
revoked." 

The  following  stipulation  of  facts  was  filed : 

44  In  the  above  entitled  cause,  it  is  hereby  stipulated  and 
agreed  by  and  between  the  plaintiff  and  the  defendant,  by 
their  respective  attorneys,  that  at  the  time  stated  in  the  com- 
plaint herein,  the  defendant  owned  and  kept  at  the  corner  of 
East  Sixth  street  and  Poplar  street,  in  the  city  of  Leadville, 
in  said  Lake  county,  Colorado,  a  drug  store,  wherein  the  sale 
of  drugs  and  medicines  constituted  the  principal  business. 

"That  on  the  day  stated  in  said  complaint,  and  at  said 
drug  store,  the  defendant  did  sell  and  deliver  to  Herman 
Steffen,  the  party  named  in  said  complaint,  one  pint  of 
whiskey,  it  being  then  and  there  stated  that  said  whiskey 
was  wanted  for  medicinal  purposes ;  that  said  whiskey  was 
then  and  there  sold  by  defendant  in  connection  with  his  said 
drug  business,  that  said  whiskey  was  clear  and  unmixed 
with  any  other  substance,  and  was  spirituous  liquor. 

44  This  stipulation  is  made  for  the  purpose  of  obviating  the 
trouble,  delay  and  expense  of  calling  witness  to  prove  said 
fact. 
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"  It  is  further  stipulated  that  the  formal  introduction  in 
evidence  of  the  ordinance  of  the  city  of  Leadville,  approved 
May  17th,  A.  D.  1892,  and  numbered  310,  is  hereby  waived, 
and  that  the  same  may  be  considered  by  the  court  as  if  for- 
mally introduced. 

"N.  Rollins,  Attorney  for  Plaintiff. 

"J.  A.  Ewing,  Attorney  for  Defendant." 

Upon  which,  after  admitting  the  ordinance  in  evidence,  it 
being  the  only  evidence  introduced,  the  court  found  and 
caused  to  be  entered  the  following  judgment: 

"  It  is  therefore  by  the  court  considered,  ordered  and  ad- 
judged that  the  defendant  herein  is  guilty  as  charged  in  the 
complaint ;  and  that  the  plaintiff  do  have  and  recover  of  and 
from  this  defendant  a  fine  of  ten  dollars,  together  with  his 
costs,  hereinafter  to  be  taxed,  incurred  herein."  From  which 
an  appeal  was  prosecuted  to  this  court. 

Counsel  contends  that  the  ordinance  in  question  was  in- 
valid, being  in  conflict  with  section  1  of  the  act  of  1889 
(Sess.  Laws  1889,  p.  228),  the  first  clause  of  which  is :  "In 
all  cities,  whether  incorporated  under  the  general  laws  or  by 
special  charter,  the  license  fee  for  the  privilege  of  selling 
spirituous,  vinous  and  malt  liquors,  in  less  quantities  than 
one  gallon,  shall  not  be  less  than  six  hundred  dollars  per 
annum ; "  and  that  such  act,  being  later,  repealed  the  eight- 
eenth  subdivision  of  section  4403,  Mills'  Stats.,  which  con- 
tains the  following  proviso :  "  Provided,  that  the  city  council 
in  cities  or  board  of  trustees  in  towns  may  grant  permits  to 
druggists  for  the  sale  of  liquors  for  medicinal,  mechanical, 
sacramental  and  chemical  purposes  only,  subject  to  forfeiture 
and  under  such  restrictions  and  regulations  as  may  be  pro- 
vided by  ordinance." 

If  such  provision  was  repealed,  is  was  by  implication,  not 
by  direct  enactment.  Repeals  by  implication  are  not  favored, 
and  only  occur  where  there  is  such  incompatibility  as  to  pre- 
vent both  from  being  operative.  In  this  case  we  can  see  no 
such  conflict  as  to  abrogate  the  provision  cited.     The  act  of 
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1889  is  evidently,  by  its  language,  confined  to  dram  shops, — 
44  tippling  houses," — where  liquor  is  sold  as  a  beverage  to  be 
consumed  on  the  premises,  and  embraces  spirituous,  vinous 
and  malt  liquors,  and  the  authority  to  maintain  and  oper- 
ate a  place  of  that  kind  is  made  dependent  upon  a  license. 
The  business  of  a  druggist  is  other  and  different.  His  right 
to  sell  at  all  is  called  a  44 permit"  and  when  obtained  allows 
no  sale  as  a  beverage,  but  only  for  the  purposes  named.  To 
those  he  is  restricted.  Counsel  appeal's  to  confound  the 
right  to  keep  a  dram  shop,  and  the  license  required,  with 
the  permit  of  the  druggist  to  sell  for  designated  and  specific 
purposes.  Nothing  can  be  found  in  the  act  extending  it  to 
druggists  or  evincing  an  intention  on  the  part  of  the  legis- 
lature to  repeal  or  impair  the  power  of  the  city  council  to 
regulate  the  sale  by  druggists  of  liquor  for  the  purposes  des- 
ignated in  the  former  statute.  Hence  we  do  not  consider 
the  position  assumed  by  counsel  tenable. 

The  assignment  of  errors  and  the  argument  of  counsel 
being  based  upon  the  supposed  invalidity  of  the  city  ordi- 
nance, for  the  reasons  above  given,  if  there  were  no  other 
grounds  for  reversal,  the  judgment  would  be  affirmed ;  but 
in  our  view  of  the  record  as  presented,  there  are  other  and 
fundamental  reasons  why  the  judgment  cannot  be  affirmed, 
which  appear  to  have  been  overlooked  by  counsel.  We  are 
averse  to  making  suggestions,  and  reversing  judgments  on 
grounds  not  urged  nor  relied  upon  by  counsel,  but  there  are 
cases  where  it  becomes  the  duty  of  the  court  to  do  so. 

An  examination  of  the  complaint  will  show  that  it  charges 
no  specific  offense  whatever; — a  vague,  indefinite  charge 
that  on  a  given  date  44  he  did  sell  *  *  *  spirituous  liquors 
in  a  manner  other  than  provided  by  said  ordinance ; "  no 
allegation  that  he  had  sold  liquor  without  having  obtained 
a  permit.  The  inference  is, — and  it  is  only  inference, — that 
plaintiff  in  error  was  convicted  of  selling  liquor  without  a 
permit.  In  the  police  court  the  document  is  characterized 
as  a  complaint  charging  defendant  with  selling  spirituous 
liquors  without  a  license.     But  no  such  charge  is  made  in 
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the  complaint.  It  may  be  inferred  that  he  was  convicted  of 
that  offense  in  that  court,  but  when  we  come  to  the  judg- 
ment of  the  county  court  there  was  nothing  to  show  of  what 
he  was  convicted.  The  judgment  is  as  vague  and  indefinite 
as  the  complaint,  and  it  could  not  well  have  been  otherwise. 
It  was  not  stipulated  that  he  had  no  permit.  That  being 
the  very  basis  of  the  case,  no  conviction  could  have  been 
had  without  such  admission.  For  all  that  appears,  he  may 
have  had  the  "  permit,"  and  the  sale  of  one  pint  of  whiskey 
to  Herman  Steffen  for  medicinal  purposes  may  have  been 
legitimate.  In  the  stipulation  it  is  admitted  that  the  drug- 
gist did  sell  to  "  Herman  Steffen,  the  party  named  in  said 
complaint"  the  pint  of  whiskey,  but  by  reference  to  the  com- 
plaint it  will  be  seen  that  no  charge  is  made  nor  the  name 
of  Steffen  mentioned  at  all. 

For  reasons  given  the  judgment  will  be  reversed  and  cause 
remanded. 

Reversed. 


Heivner  v.  The  People. 

Instructions. 

The  people  having  produced  S.,  a  witness  who  testified  that  he  assisted 
the  defendant  in  the  commission  of  the  larceny  with  which  the 
defendant  stood  charged,  the  court  instructed  the  jury  *4thatS.  is 
what  is  known  in  law  as  an  accomplice,"  and  told  them  how  the 
testimony  of  an  accomplice  should  be  considered.  Held,  the  in- 
struction was  erroneous  in  that  it  assumed  as  a  fact  that  S.  was  an 
accomplice,  which  was  an  assumption  of  the  guilt  of  the  defendant. 

Error  to  the  District  Court  of  Jefferson  County. 

Mr.  H.  G.  Benson  and  Mr.  S.  W„  Johnson,  for  plaintiff 
in  error. 

The  Attorney  General  and  Mr.  Calvin  E.  Reed,  of 
counsel,  for  the  People. 
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Thomson,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  tried  and  convicted  of  larceny 
of  a  cow.  Outside  of  the  testimony  of  one  Ira  Stewart,  evi- 
dence pointing  toward  the  guilt  of  the  defendant  was  meager, 
and  insufficient  to  sustain  a  verdict  of  guilty.  Stewart  tes- 
tified that  he  helped  the  defendant  in  stealing  the  cow,  and 
made  statements,  which,  if  true,  were  amply  sufficient  to 
convict  both  of  them  of  larceny.  He  also  testified  that  he 
had  been  convicted  and  sentenced  to  the  penitentiary  for 
stealing  cattle  upon  the  testimony  of  the  defendant.  Stew- 
art's testimony,  even  on  paper,  betrays  a  vindictiveness 
against  the  defendant,  sufficient  to  throw  doubt  upon  his 
statements  as  consisting  of  unvarnished  facts.  The  defend- 
ant, as  a  witness  for  himself,  denied  all  of  Stewart's  state- 
ments which  tended  to  fasten  the  charge  upon  him,  and 
denied  his  guilt.  The  court  among  its  other  instructions 
gave  the  following:  "The  court  instructs  the  jury  that  the 
witness  Ira  Stewart  is  what  is  known  in  law  as  an  accom- 
plice ;  and  that,  while  it  is  a  rule  of  law  that  a  person 
accused  of  crime  may  be  convicted  upon  the  testimony  of 
an  accomplice,  still,  a  jury  should  always  act  upon  such  tes- 
timony with  great  care  and  caution,  and  subject  it  to  care- 
ful examination  in  the  light  of  all  the  other  evidence  in  the 
case,  and  the  jury  ought  not  to  convict  upon  such  testimony 
alone,  unless  after  a  careful  examination  of  such  testimony 
they  are  satisfied  beyond  a  reasonable  doubt  of  its  truth  and 
sufficiency  to  convict,  as  explained  in  these  instructions,  and 
if  you  are  so  satisfied,  then  you.  will  find  the  defendant 
guilty.'' 

This  instruction  was  erroneous.  It  assumed  as  a  fact 
something  which  should  h&ve  been  left  to  the  jury  to  deter- 
mine from  the  evidence.  It  stated,  without  qualification, 
that  Stewart  was  an  accomplice.  He  could  not  be  an  accom- 
plice unless  there  was  a  principal.  If  the  defendant  was 
not  guilty,  Stewart  was  not  an  accessory.  The  statement 
that  Stewart  was  an  accomplice  therefore  assumed  the  guilt 
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of  the  defendant,  and  its  effect  must  have  been  pernicious. 
The  caution  in  the  instruction  against  accepting  Stewart's 
testimony  except  upon  careful  examination,  and  comparison 
with  the  other  evidence,  did  not  cure  the  error.  The  jury 
were  directed  to  subject  the  testimony  to  examination  and 
comparison  to  satisfy  themselves  "  of  its  truth  and  sufficiency 
to  convict."  Under  the  other  instructions  it  was  amply 
sufficient  to  convict;  and  from  the  declaration  that  Stewart 
was  an  accomplice,  the  jury  may  very  well  have  concluded 
that  the  question  of  the  defendant's  guilt  was  settled  in  the 
mind  of  the  court,  and  that  in  its  opinion  Stewart's  testi- 
mony was  substantially  true.  If  they  accepted  the  declara- 
tion as  the  court's  conclusion  upon  the  evidence,  their  own 
conclusion  must  have  been  materially  influenced  by  it.  The 
judgment  will  be  reversed. 

Reversed. 
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The  rule  that  an  exception  to  the  judgment  is  necessary  to  enable  the 
appellate  court  to  pass  upon  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  finding  is  applicable  only  where  the  facts 
are  in  dispute.  Where  the  facts  are  agreed  upon,  an  exception  to 
the  judgment  is  unnecessary. 

2.  Set-off — Judgments. 

Mutual  judgments  may  be  set  off  against  each  other, — in  courts  of  law 
upon  summary  application;  in  courts  of  equity  upon  motion  or  bill. 

3.  Same. 

A  mere  indebtedness  cannot  be  set  off  against  a  judgment  on  applica- 
tion or  motion.  It  may  be  done  in  equity  upon  bill  filed  for  that 
purpose,  where  there  are  grounds  for  the  exercise  of  equitable  juris- 
diction. 

4.  Same. 

The  general  doctrine  is  that  where,  at  the  time  of  assignment  of  a  chose 
in  action,  an  equitable  right  of  set-off  exists  against  the  assignor, 
the  assignee  takes  subject  to  that  right  The  position  of  assignee 
of  a  judgment  is  not  superior  to  that  of  the  assignee  of  any  other 
chose  in  action. 
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5.  Attobiocy's  Lien. 

It  seems  that  an  attorney's  lien  upon  a  judgment  is  not  available  against 
a  party  proceeding  by  bill  to  obtain  a  set-off  against  a  judgment  on 
cross  demand  existing  when  the  judgment  was  rendered. 

Error  to  the  District  Court  of  Arapahoe  County. 

Messrs.  Wells,  Taylor  &  Taylor,  for  plaintiff  in  error. 

Mr.  Frederick  A.  Williams,  pro  se. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  equity  for  a  set-off  of  mutual  judgments. 
The  defendants  had  judgment,  and  the  plaintiff  brings  error. 

The  cause  was  submitted  to  the  trial  court  upon  an  agreed 
statement  of  facts,  substantially  as  follows :  On  March  20, 
1888,  the  defendant  Jessup  sold  to  the  plaintiff  Whitehead 
all  his  shares  of  stock,  and  his  entire  interest,  in  The  Col- 
orado Insurance  Company.  In  consideration  of  the  sale 
Whitehead  paid  Jessup  $375  in  cash,  and  agreed  to  pay  the 
further  sum  of  $625  upon  arrangements  being  made  to  place 
Whitehead  in  possession  of  the  office  of  the  company.  The 
shares  of  stock  which  were  sold  were  in  the  hands  of  a  third 
party,  and  the  money  was  paid  to  Jessup  upon  his  promise 
that  he  would  not  pay  it  over  to  the  party  holding  the  stock 
without  obtaining  possession  of  it,  and  that,  having  received 
it,  he  would  immediately  deliver  it  to  Whitehead.  Jessup 
paid  the  money,  but  failed  to  obtain  the  stock  on  account  of 
some  claim  of  title  made  by  the  holder.  The  stock  never 
was  delivered  to  Whitehead.  Afterwards  Whitehead  insti- 
tuted criminal  proceedings  against  Jessup  on  account  of  the 
transaction,  in  which  the  defendant  Williams  was  Jessup's 
attorney.  The  proceeding  resulted  in  favor  of  Jessup,  and 
he  was  discharged.  He  then  commenced  an  action  against 
Whitehead  for  malicious  prosecution,  and  on  June  6, 1888, 
recovered  judgment  for  $350.  This  suit  was  conducted  for 
Jessup  by  Williams,  as  his  attorney.  Whitehead  appealed 
from  the  judgment  to  the  supreme  court,  from  which  the 


462  Whitehead  v.  Jessup.  [Jan.  T., 

case  was  transferred  to  this  court,  and  the  judgment  was  by 
this  court  affirmed  at  its  April  term,  1892.  Whitehead  v. 
Jessup,  2  Colo.  App.  76.  While  the  cause  was  pending  on 
appeal  Whitehead  brought  suit  against  Jessup  to  recover  the 
money  advanced  on  the  sale,  with  interest,  and  on  February  13, 
1890,  recovered  judgment  for  $441  and  costs.  At  the  time 
Jessup  recovered  his  judgment  he  was  insolvent,  and  remained 
insolvent.  On  June  9, 1888,  three  days  after  the  rendition  of 
the  judgment  against  Whitehead  in  the  suit  for  malicious 
prosecution,  Jessup  assigned  the  judgment  to  the  defendant 
Williams.  Jessup  was  indebted  to  Williams  for  defending 
him  in  the  criminal  suit,  and  also  for  the  management  of  the 
action  against  Whitehead  for  malicious  prosecution.  After 
the  recovery  of  judgment  in  the  latter  case,  Jessup  inquired 
of  Williams  what  was  his  charge  for  his  services.  Williams 
replied  that  they  were  worth  at  least  one  fourth  of  the  judg- 
ment. Williams  at  first  "filed  a  lien"  for  his  services,  and 
an  appeal  being  threatened  by  Whitehead,  and  Jessup  alleg- 
ing that  he  was  unable  to  follow  the  case  into  the  appellate 
court,  it  was  agreed  that  he  should  assign  the  judgment  ab- 
solutely to  Williams  in  consideration  of  the  former  services 
of  Williams,  and  in  further  consideration  that  he  should  de- 
fend the  appeal  and  make  the  outlay  of  money  necessary  to 
the  proper  presentation  of  the  case  in  Jessup's  behalf  in  the 
appellate  court.  Accordingly  the  judgment  was  assigned  to 
Williams,  and  he  paid  Jessup's  docket  fee  in  the  supreme 
court,  prepared  Jessup's  brief  and  paid  for  printing  it,  and 
gave  his  personal  attention  to  the  case.  There  was  no  fraud- 
ulent intent  in  the  assignment,  on  the  part  of  either  Wil- 
liams or  Jessup,  but  Williams  took  it  with  full  knowledge 
of  the  transaction  between  Whitehead  and  Jessup,  although 
he  did  not  know  what  course  Whitehead  would  pursue  in 
the  assertion  of  his  rights. 

No  exception  was  preserved  to  the  judgment  in  this  case, 
and  it  is  contended  on  behalf  of  the  defendants  that  for  that 
reason  it  cannot  be  reviewed  in  this  court.  Where  a  cause 
has  been  tried  without  a  jury,  upon  evidence  heard,  an  ex- 
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ception  to  the  judgment  is  necessary  to  enable  the  appellate 
court  to  review  it  upon  the  evidence ;  that  is,  to  pass  upon 
the  question  whether  the  evidence  is  sufficient  to  sustain  it. 
Phelps  v.  Spruance,  1  Colo.  414 ;  Atkinson  v.  Atkinson,  2 
Colo.  381 ;  Patton  v.  Ten  Broeke  C  M.  Co.,  3  Colo.  265;  Law 
v.  Brinker,  6  Colo.  555 ;  Poire  v.  R.  M.  Trans.  Co.,  7  Colo. 
589.  But  this  rule  is  applicable  only  where  the  facts  are  in 
dispute,  and  the  correctness  of  the  finding  of  the  court  upon 
the  evidence  is  brought  in  question.  Where  the  facts  are 
agreed  upon,  and  there  is  therefore  no  question  of  fact  for 
the  court  to  decide,  an  exception  to  the  judgment  is  unnec- 
essary. Clayton  v.  Smith,  1  Colo.  95;  George  v.  Tufts,  5 
Colo.  162. 

In  Lindsay  v.  Jackson,  2  Paige  Ch.  581,  Chancellor 
Walworth  said,  "There  is  a  natural  equity  that  cross 
demands  should  be  offset  against  each  other."  The  doctrine 
of  set-off  is  of  equitable  origin,  and  was  acted  upon  by  courts 
of  equity  before  the  enactment  of  any  statute  permitting  set- 
offs, in  cases  where  one  of  the  parties  was  insolvent,  and  the 
other  was  therefore  unable  otherwise  to  obtain  satisfaction 
of  his  demand.  After  the  enactment  of  the  statute,  courts 
of  law,  by  virtue  of  their  authority  over  their  suitors,  and 
proceeding  upon  the  equity  of  the  statute  where  the  case  was 
not  within  its  letter,  upon  an  application  made  for  that  pur- 
pose, directed  the  set-off  of  mutual  judgments  against  each 
other.  Brown  v.  Hendrickson,  39  N.  J.  Law,  239 ;  Simson 
v.  Hart,  14  Johns.  63.  The  jurisdiction  of  courts  of  law, 
derived  from  the  statute,  to  set  off  judgments  against  each 
other,  does  not,  however,  divest  courts  of  equity  of  their 
jurisdiction  in  such  cases.  Courts  of  law  exercise  the  juris- 
diction upon  summary  application,  and  courts  of  equity  upon 
motion,  or  upon  bill  filed.  Where  the  proceeding  is  by  an 
application  to  a  court  of  law,  or  a  motion  to  a  court  of  equity, 
the  right  to  a  set-off  does  not  exist  unless  both  demands  have 
been  reduced  to  judgment.  A  mere  indebtedness  cannot  be 
set  off  against  a  judgment.  But  it  is  otherwise  in  equity,  in 
an  original  proceeding  instituted  for  the  purpose,  where  there 
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are  grounds  for  the  exercise  of  equitable  jurisdiction.  Lind- 
say v.  Jackson,  supra  ;  Gay  v.  Gay,  10  Paige  Ch.  369  ;  Pigpo- 
let  v.  Geer,  1  Rob.  (N.  Y.)  626  ;  Marshall  v.  Cooper,  43  Md. 
46 ;  Levy  v.  Steinbach,  43  Md.  212L 

In  Gay  v.  Gay,  the  chancellor  said :  "  The  right  to  set  off 
one  judgment  or  decree  against  another,  by  a  motion  to  this 
court,  or  by  a  summary  application  to  the  equitable  powers 
of  a  court  of  law,  only  exists  in  those  cases  where  the  debts 
on  both  sides  had  been  finally  liquidated,  by  judgment  or 
decree,  before  the  assignment  of  either  to  a  third  party. 
*  *  *  Upon  a  bill  filed  in  this  court  for  a  set-off,  the  right 
of  set-off  does  not  always  depend  upon  the  statute,  nor  upon 
the  question  whether  both  demands  are  liquidated  by  judg- 
ment or  decree.  But  if  an  equitable  right  of  set-off  exists, 
while  the  parties  have  mutual  demands  against  each  other, 
because  the  debt  due  to  the  party  claiming  the  set-off  is  so 
situated  that  it  is  impossible  for  him  to  obtain  satisfaction 
of  such  debt  by  an  ordinary  suit  at  law,  or  in  equity,  to 
recover  the  same,  this  court,  upon  a  bill  filed,  will  compel 
an  equitable  set-off  of  one  debt  against  the  other.  And  the 
insolvency  of  the  party  against  whom  the  set-off  is  claimed 
is  a  sufficient  ground  for  the  exercise  of  the  jurisdiction  of  a 
court  of  chanceiy,  in  allowing  a  set-off  in  cases  not  provided 
for  by  the  statute,  although  the  demands  on  both  sides  are 
not  liquidated  by  judgment,  or  decree,  so  as  to  authorize  a 
set-off  upon  a  summary  application,  by  motion." 

In  this  case,  if  there  had  been  no  assignment  of  the  Jessup 
judgment  to  Williams,  it  is  manifest  that  there  would  have 
been  no  impediment  to  the  allowance  of  the  set-off  as  prayed. 
On  the  other  hand,  if  the  record  showed  nothing  further 
than  the  recovery  of  the  judgments  and  the  assignment  to 
Williams,  it  is  equally  manifest  that  the  set-off  could  not  be 
allowed,  because  Williams  was  not  a  debtor  of  Whitehead, 
and  Whitehead's  judgment  was  recovered  a  considerable 
time  after  Williams  became  the  owner  of  Jessup's  judgment. 
But  before  Jessup  recovered  his  judgment,  Whitehead  had  a 
cause  of  action  against  him  for  the  money  advanced  upon 
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the  purchase.  Jessup  was  unable  to  deliver  what  he  had 
sold,  and  therefore  owed  Whitehead  the  amount  which  the 
latter  had  paid  him  on  the  faith  of  his  title  to  the  property, 
and  his  ability  to  make  delivery  of  it.  It  is  perhaps  true 
that  Whitehead  might  have  brought  his  action  for  breach  of 
the  contract  of  sale,  and  recovered  damages  which  would 
not  necessarily  be  measured  by  the  money  advanced ;  but 
the  only  claim  which  he  asserted  was  for  the  return  of  his 
money  with  interest,  and  this  claim  was  a  subsisting  demand 
against  Jessup  at  the  time  the  latter  recovered  his  judgment. 
The  demand  was  not  in  the  nature  of  unliquidated  damages ; 
it  was  as  definite  and  certain  as  if  it  had  been  evidenced  by 
a  promissory  note.  Whitehead  could  not  make  it  a  set-off 
in  the  suit  by  Jessup,  because  that  suit  was  for  a  tort.  A 
debt  cannot  be  set  off  against  a  claim  for  damages  growing 
out  of  a  wrong.  After  Jessup's  judgment  was  recovered, 
Whitehead's  demand  was  still  unavailable  at  law  as  a  set-off. 
It  must  be  reduced  to  judgment  first.  But  the  moment  Jes- 
sup recovered  his  judgment,  Whitehead's  right  in  equity  to 
offset  it  by  the  debt  owing  to  him  attached.  By  reason  of 
Jessup's  insolvency,  the  demand  of  Whitehead  could  not  be 
otherwise  satisfied,  and  upon  this  ground  equity  would  at 
that  time  have  entertained  jurisdiction  to  set  off  the  demand 
against  the  judgment,  in  so  far  as  they  would  balance  each 
other.  It  is  the  same  demand,  in  the  form  of  a  judgment, 
that  is  involved  in  this  suit. 

The  position  occupied  by  Williams  in  this  case  is  that  of 
assignee  of  the  judgment.  When  he  took  the  assignment, 
Whitehead's  claim  was  a  subsisting  demand,  and  the  judg- 
ment passed  to  Williams  subject  to  Whitehead's  right  of 
set-off.  In  Ward  v.  Whitaker^  6  Mich.  133,  the  court  said : 
44  No  rule  is  better  settled  than  that  the  assignee  of  a  chose 
in  action  takes  it  subject  to  all  equities  existing  between  the 
debtor  and  creditor.  It  is  not  necessary  that  the  equities 
should  exist  at  the  inception  of  the  debt  or  contract.  It  is 
sufficient  they  exist  prior  to  the  assignment ;  for  the  reason 
of  the  rule  is  as  applicable  to  one  case  as  the  other ;  which 
Vol.  VII— 30 
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is,  that  the  assignee  has  it  in  his  power  to  protect  himself 
against  them  by  inquiry  of  the  debtor  before  the  assignment/' 
The  following  is  from  the  opinion  in  Brown  v.  Hendrickson^ 
supra  :  u  Nor  will  the  general  doctrine  be  controverted,  that 
where,  at  the  time  of  the  assignment  of  a  chose  in  action, 
an  equitable  right  of  set-off  exists  against  the  assignor,  the 
assignee  takes  the  chose  in  action  subject  to  such  right  of 
set-off,  even  though  he  is  without  knowledge  of  its  existence. 
No  reason  appears  why  the  assignee  of  a  judgment  should  be 
held  to  occupy  a  position  superior  to  that  of  the  assignee  of 
any  other  chose  in  action,  whereby  he  may  take  it  free  from 
existing  equities,  and  withdraw  it  from  the  operation  of  a 
set-off,  which  in  the  absence  of  such  transfer,  would,  without 
question,  be  enforced."     See,  also,  Levy  v.  Steinbach,  supra. 

The  question  of  notice,  however,  is  not  in  this  case,  be- 
cause Williams  admits  that  he  took  the  assignment  with  full 
knowledge  of  the  transaction  between  Whitehead  and  Jes- 
sup. 

Williams  was  Jessup's  attorney  in  the  litigation  growing 
out  of  the  transaction  between  Jessup  and  Whitehead,  and 
the  assignment  was  made  in  consideration  of  his  services  as 
attorney,  and  his  payment  of  the  expenses  rendered  necessary 
by  the  appeal.  It  is  suggested  that  these  facts  impress  upon 
the  assignment  a  character  different  from  that  which  it  would 
have  if  it  had  been  made  to  a  stranger,  and  that  by  reason 
of  Williams1  relation  to  the  litigation,  there  is  some  superior 
equity  in  him  entitling  him  to  a  consideration  which  could 
not  be  accorded  to  an  ordinary  assignee.  Williams  says  that 
he  first  "  filed  a  lien  "  on  the  judgment.  The  statute  makes 
no  provision  for  filing  a  lien.  It  gives  an  attorney  a  lien  for 
his  services  upon  a  judgment  recovered  by  him,  which, 
without  the  preliminary  execution  or  filing  of  any  paper,  is 
valid  against  the  judgment  plaintiff ;  but  the  only  method 
provided  for  the  formal  assertion  of  the  lien  is  a  suit  for  its 
enforcement.  But  if  Williams  had  relied  upon  his  lien,  and 
followed  it  with  the  proper  proceedings  to  make  it  available, 
we  do  not  think  it  could  have  been  asserted  against  White- 
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head.  In  Nicollv.  Nicoll,  16  Wend.  445,  it  was  decided  that 
the  lien  of  an  attorney  is  not  available  against  a  party  pro- 
ceeding by  a  bill  in  chancery  to  obtain  a  set-off  against  a  judg- 
ment, on  a  cross  demand  existing  when  the  judgment  was 
rendered.  See,  also,  Marshall  v.  Cooper,  supra,  where  the 
question  is  discussed. 

But  the  question  of  the  effect  of  an  attorney's  lien  is  not 
before  us.  Williams  never  took  the  steps  necessary  to  make 
his  lien  effective.  He  abandoned  it  by  taking  an  assignment 
of  the  judgment  to  himself,  and  is  now  claiming,  not  a  right 
to  a  certain  amount  out  of  the  judgment  in  payment  for  his 
services,  but  the  absolute  ownership  of  the  entire  judgment. 
He  has  relinquished  whatever  equities  he  might  have  been 
entitled  to  by  virtue  of  his  lien,  and  his  position  in  this  pro- 
ceeding is  simply  that  of  assignee. 

It  appears  that  Williams  paid  the  expenses  necessary  in 
defending  against  the  appeal.  He  is  entitled  to  have  these 
refunded  to  him.  It  would  be  inequitable  to  embrace  them 
in  the  set-off.  The  judgment  will  be  reversed  with  instruc- 
tions to  decree  the  set-off  so  as  to  cancel  Jessup's  judgment 
and  apply  its  amount  as  a  credit  on  the  judgment  of  White- 
head, leaving  the  unpaid  balance  of  the  latter  judgment  to 
be  collected  by  the  ordinary  legal  methods,  and  providing 
for  the  payment  by  Whitehead  of  the  costs  expended  by 
Williams  on  account  of  the  appeal. 

Reversed. 
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JuBismcnoir. 

The  statute  relating  to  the  sale  of  oleomargarine  is  operative  within 

the  city  of  Denver,  and  the  district  court  has  jurisdiction  of  offenses 

under  that  act. 

Error  to  the  District  Court  of  Arapahoe  County. 
Mr.  Geo.  A.  Smith,  for  plaintiff  in  error. 
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The  Attorney  General,  Mr.  L.  W.  Dollofp  and  Mr. 
F.  P.  Secor,  of  counsel,  for  the  People. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  indicted,  tried  and  convicted,  in 
the  district  court  of  Arapahoe  county,  of  selling  oleomargarine 
in  the  city  of  Denver,  in  violation  of  the  provisions  of  section 
4  of  an  act  entitled  "An  Act  to  Regulate  the  Manufacture 
and  Sale  of  Oleomargarine,"  etc.,  approved  April  12, 1893. 
The  following  is  the  section  referred  to : 

"  Sec.  4.  Before  any  person  shall  sell,  or  offer  to  sell  any 
oleomargarine  as  aforesaid,  he  shall  mark  and  brand,  or  cause 
to  be  marked  and  branded,  each  package,  roll  or  parcel  there- 
of, in  ordinary  bold-faced  capital  letters  in  English,  not  less 
than  five  lines  pica,  distinctly  and  durably  printed  or  painted 
on  each  and  eveiy  package,  wrapper  or  vessel  containing  the 
same,  on  the  outside  thereof,  in  two  of  the  most  conspicuous 
places  thereon ;  the  true  and  appropriate  name  of  such  oleo- 
margarine as  aforesaid,  together  with  the  name  of  the  man- 
ufacturer and  place  of  business."    Session  Laws  1893,  p.  352. 

Section  8  makes  offenses  against  any  of  the  provisions  of 
the  act  misdemeanors,  and  prescribes  their  punishment.  The 
amended  charter  of  the  city  of  Denver,  approved  April  3, 
1893,  confers  upon  the  city  council  the  exclusive  power  to 
provide  for  the  licensing,  regulating  and  taxing  of  all  lawful 
occupations,  business  places,  trades,  etc.  Session  Laws  1893, 
p.  146. 

A  general  act  of  the  legislature,  approved  March  18, 1885, 
created  and  established  in  a  class  of  cities  which  included  the 
city  of  Denver,  police  magistrate's  courts,  and  invested  each 
of  such  courts  with  exclusive  original  jurisdiction  over  all 
cases  arising  under  the  ordinances  of  the  city  within  which 
it  might  be  organized,  and  all  necessary  power  to  cany  into 
effect  the  jurisdiction  oonferred.    Session  Laws  1885,  p.  290. 

The  defendant  interposed  a  plea  to  the  jurisdiction  of  the 
trial  court,  for  that  the  offense  charged  was  committed  within 
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the  corporate  limits  of  the  city  of  Denver,  and  the  city  of 
Denver  had,  in  pursuance  of  the  powers  granted  by  its 
charter,  enacted  and  adopted  an  ordinance  licensing  and  reg- 
ulating the  business  of  manufacturing  and  selling  oleomar- 
garine within  its  corporate  limits,  wherefore  the  act  of  the 
legislature  was  inoperative  within  the  city,  and  the  offense 
was  a  violation  of  the  city  ordinance,  and  not  of  the  state 
law.  The  plea  was  overruled,  and  the  decision  upon  it 
gives  rise  to  the  only  question  in  the  case. 

The  argument  for  the  defendant  may  be  summarized 
briefly  as  follows :  The  selling  of  oleomargarine  is  a  lawful 
occupation ;  the  power  to  license  and  regulate  all  lawful 
occupations  carried  on  within  the  city  belongs  exclusively 
to  the  city  council,  and  has  been  exercised  by  it;  therefore 
the  defendant  is  not  subject  to  prosecution  under  the  state 
law.  If  the  major  premise  may  be  admitted,  the  argument 
is  sound.  But  the  assumption  that  the  sale  of  oleomargarine 
is  a  lawful  occupation  must  be  qualified  before  it  can  be 
accepted,  and  the  qualification  defeats  the  argument.  The 
selling  of  oleomargarine  is  a  lawful  occupation  provided  the 
packages  containing  it  are  marked  and  branded  as  the  stat- 
ute requires;  otherwise,  it  is  not  a  lawful  occupation,  be- 
cause the  statute  makes  it  unlawful.  In  virtue  of  its  power 
to  license  and  regulate  lawful  occupations,  the  city  may 
license  and  regulate  the  sale  of  oleomargarine  properly 
marked  and  branded ;  but  it  has  no  authority  to  license  or 
regulate  unlawful  occupations,  and  therefore  an  attempt  by 
it  to  license  or  regulate  the  selling  of  oleomargarine  without 
the  required  marks  and  brands  would  be  nugatory.  The  state 
law  does  not  trench  upon  any  prerogative  of  the  city,  and 
the  city  tribunals  have  no  jurisdiction  over  offenses  against 
it  If  it  is  enforced  at  all,  it  must  be  enforced  by  the  proper 
state  courts.  The  trial  court  had  undoubted  jurisdiction  of 
the  case. 

The  judgment  is  affirmed. 

Affirmed. 
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18  aos'  Appellate  Jubisdiction— Amount  Involved. 

|    7  47o|  This  court  has  appellate  jurisdiction  in  civil  cases  of  every  final  judg* 

f19  dfljf  ment  of  a  court  of  record,  regardless  of  the  amount  involved. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Wolcott  &  Vaile  and  Mr.  W.  W.  Field,  for 
appellant. 

Mr.  O.  B.  Liddell,  for  appellees. 

Per  Curiam.  This  motion  to  dismiss  is  principally  based 
on  the  form  of  the  judgment.  It  was  for  costs,  and,  of  course, 
was  not  for  $100,  nor  did  it  involve  a  franchise  or  a  freehold. 
Motions  to  dismiss  appeals  on  this  ground  are  so  frequently 
made,  we  deem  it  best  to  express  our  views  respecting  this 
class  of  applications.  Under  section  388  of  the  code  of  1887, 
appeals  were  only  allowed  to  the  supreme  court  when  the 
judgment  or  decree  was  final  and  amounted  to  $100,  exclu- 
sive of  costs,  or  related  to  a  franchise  or  freehold.  Ever 
since  the  court  of  appeals  was  created,  it  has  been  assumed 
by  many  courts  and  a  large  number  of  the  profession  that 
this  limitation  was  applicable  to  appeals  to  this  tribunal. 
Neither  of  the  appellate  courts  accept  this  doctrine.  The 
act  of  1891,  which  created  the  court,  gave  it  general  juris- 
diction to  review  final  judgments  of  courts  of  record  in  all 
civil  cases.  We  are  not  concerned  with  the  distinction 
between  the  final  and  the  intermediate  jurisdiction.  The 
latter  permits  parties  to  bring  cases  here  of  which  the  su- 
preme court  has  the  power  of  ultimate  review.  The  act  in 
effect  repealed  pection  388  in  so  far  as  concerns  the  limita- 
tion of  the  right  of  appeal  to  judgments  which  in  amount 
equal  $100.  This  limit  was  raised  to  $2,500,  and  no  appeal 
or  writ  of  error  can  be  prosecuted  to  the  supreme  court 
unless  the  judgment  is  in  that  sum  or  involves  some  of  the 
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other  questions  which  are  preserved  for  the  final  determina- 
tion of  that  tribunal.  Regardless  of  this  repeal,  however, 
we  are  of  the  opinion  that  the  grant  of  jurisdiction  to  this 
court  to  review  final  judgments  is  made  applicable  in  express 
terms  to  all  civil  cases  wherein  judgments  have  been  ren- 
dered by  courts  of  record.  The  third  subdivision  of  sec- 
tion 4  provides  that  writs  of  error  or  appeals  shall  lie  within 
the  same  time  and  in  the  same  manner  as  may  be  provided 
by  law  for  such  reviews  by  the  supreme  court.  This  is  the 
general  language  of  this  subdivision.  We  do  not  regard  it 
as  a  limitation  on  the  general  grant  of  power  contained  in 
the  first  paragraph.  It  would  be  impossible  so  to  construe 
it,  for  this  would  necessitate  the  conclusion  that  no  appeal 
would  lie  to  this  court  unless  the  judgment  should  amount 
to  $2,500,  or  involved  a  franchise  or  freehold.  By  necessary 
implication,  the  act  of  1887  was  repealed  by  the  provision 
of  the  first  section  of  the  act  of  1891,  and  there  is  no  other 
guide  than  the  last  named  section  by  which  the  jurisdiction 
of  the  supreme  court  can  be  determined.  Manifestly,  then, 
this  limitation  as  to  time  and  manner  has  no  reference  to  the 
fundamental  condition  which  controls  the  right  of  appeal. 
It  simply  relates  to  the  procedure  by  which  cases  are  brought 
to  this  tribunal  for  review.  This  is  the  natural,  and  we 
might  almost  say  the  necessary,  construction  of  the  act,  and 
we  have  therefore  uniformly  held  that  appeals  would  lie  to 
this  court  in  all  civil  cases,  regardless  of  the  amount  of  the 
judgment,  and  subject  only  to  the  limitation  that  the  judg- 
ment or  decree  is  final  and  has  been  rendered  by  a  court  of 
record.  In  this  opinion  we  have  not  discussed  the  criminal 
jurisdiction,  and  only  incidentally  referred  to  the  matter  of 
our  jurisdiction  which  is  not  final. 

What  we  have  said  is  broad  enough  to  indicate  our  views 
and  serve  to  guide  the  nisi  prius  courts  and  the  profession 
in  the  matter  of  appeals  to  this  court. 

For  these  reasons  the  motion  to  dismiss  is  denied. 

Denied. 
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1.  Appellate  Practice. 

Where  an  appeal  has  been  improperly  or  insufficiently  taken  or  per- 
fected, the  appellee  may  file  the  record  and  move  to  dismiss. 

2.  Same. 

An  appeal  must  be  prayed  within  the  time  prescribed  by  statute,  other* 
wise  the  appeal  will  be  dismissed. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

On  motion  to  dismiss  appeal. 

Mr.  Thos.  Mitchell,  for  motion. 

Mr.  J.  B.  Belford  and  Mr.  T  J.  Galloway,  contra. 

Per  Curiam.  This  matter  comes  before  the  court  on 
motion  to  dismiss  the  appeal  very  much  out  of  the  usual 
course  and  according  to  a  practice  which  has  seldom  been 
resorted  to  in  the  state.  The  procedure  commends  itself  to 
our  judgment.  That  the  practice  may  be  thoroughly  settled, 
we  are  inclined  to  express  our  views  respecting  it. 

This  was  a  proceeding  in  forcible  entry  and  detainer,  where- 
in the  county  court  rendered  a  judgment  and  decree  on  the 
18th  day  of  November,  1895.  The  defendants  filed  a  motion 
for  a  new  trial,  and,  on  the  date  of  the  entry  of  the  judgment, 
the  court  ordered  the  execution  to  be  stayed  pending  the 
determination  of  the  motion.  On  the  17th  of  December  fol- 
lowing, this  motion  was  overruled,  an  appeal  prayed  to  this 
court  and  the  bond  fixed,  which  was  given.  Had  the  judg- 
ment been  entered  on  the  17th  of  December  and  the  appeal 
then  regularly  taken,  the  case  would  not  be  returnable  until 
the  April  term.  The  appellants  proceed  on  the  hypothesis 
that  their  record  is  due  in  April,  and  have  taken  no  further 
steps  with  reference  to  bringing  the  case  into  this  court 
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The  appellee  conceiving  the  appeal  not  to  have  been  regu- 
larly taken  under  the  statute,  nor  any  rights  acquired  by 
what  the  appellants  did,  tendered  a  transcript  of  the  judg- 
ment with  all  the  orders  and  proceedings  in  the  case,  and 
thereupon  filed  a  motion  based  on  that  record  to  dismiss  the 
appeal.  The  appellants  resist  because  the  motion  was  made 
before  the  return  day,  and  also  because  of  the  alleged  effect 
of  the  order  respecting  the  stay  of  the  execution. 

We  do  not  think  either  position  tenable.  There  seems  to 
be  no  speedy  or  adequate  remedy  for  the  appellee  in  cases  of 
this  description,  unless  he  is  permitted  to  file  a  record  in  the 
appellate  tribunal  and  therein  attack  the  regularity  of  the 
proceedings  and  dismiss  the  appeal,  if  it  has  been  improp- 
erly or  insufficiently  taken  or  perfected.  No  other  court  has 
jurisdiction.  The  lower  courts  always  refuse  to  interfere  by 
ordering  process  to  issue,  and  any  other  procedure  will,  as  in 
this  case,  frequently  result  in  tying  a  case  up  without  right 
for  several  months.  This  may  be  to  the  very  great  prejudice 
and  injury  of  the  party  who  has  succeded  in  recovering  a 
judgment.  The  practice  suggested  has  been  very  generally 
followed  of  late  years  in  the  supreme  court  of  the  United 
States,  and,  as  we  are  advised,  though  there  has  been  no 
opinion  promulgated  respecting  it,  has  been  sanctioned  by 
the  supreme  court  of  this  state.  Ex  parte  Russell,  13  Wall. 
664 ;  Thomas  £  Co.  v.  Wooldridge,  23  Wall.  283 ;  Clark  v. 
Hancock,  94  U.  S.  493. 

The  contention  respecting  the  effect  of  the  order  which 
stayed  the  execution  is  without  force.  The  record  shows 
the  judgment  was  actually  entered  on  the  18th  day  of  No- 
vember. The  order  in  no  wise  affected  it,  set  it  aside,  or 
vacated  it,  but  left  it  to  stand  with  a  limitation  respecting 
the  enforcement  of  the  judgment  by  means  of  an  execution. 
It  would  have  been  quite  as  easy  to  have  stayed  the  entry  of 
judgment  pending  the  motion  for  a  new  trial,  whereby  the 
appellants'  rights  would  have  been  preserved  and  the  appeal 
would  then  have  dated  from  the  final  entry.  The  necessity 
to  pray  an  appeal  within  the  five  days  prescribed  by  the  stat- 
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ute  has  been  often  recognized  by  the  appellate  courts,  and  if 
a  party  fails  to  proceed  according  to  this  statutory  require- 
ment, he  cannot  preserve  to  himself  the  right  to  have  a  re- 
view of  his  cause  on  appeal. 

The  motion  for  leave  to  file  the  transcript  will  therefore 
be  granted  and  the  appeal  will  be  dismissed. 

Dismissed. 
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\J£-  1.  Fraud. 

A  wife  who  has  a  claim  for  alimony  and  a  suit  pending  to  secure  a 
divorce  and  compel  its  payment  is  a  creditor  within  the  purview  of 
the  statute  of  frauds,  and  if  a  deed  is  made  directly  for  the  purpose 
of  defrauding  her,  she  may  maintain  a  bill  to  set  it  aside. 

2.  Judgment — Alimony — Lien. 

A  decree  of  divorce  allowing  alimony  is  a  judgment  enforcible  by  exe- 
cution, and  it  may  be  made  a  lien  upon  the  real  estate  of  the  judg- 
ment debtor  by  filing  a  transcript  in  the  office  of  the  county  clerk. 

3.  Same. 

Courts  having  authority  to  render  decrees  of  divorce  have  power  to 
make  their  decrees  effectual  by  declaring  them  liens  on  the  property 
owned  by  the  defendant  in  the  state. 

4.  JuitiSDicrioN  of  County  Coubt. 

While  the  limit  of  the  county  court's  jurisdiction  is  $2,000,  that  limit 
is  not  exceeded  by  adjudging  in  a  divorce  case  that  the  defendant 
pay  plaintiff  $1,000,  $200  to  her  counsel,  and  $30.00  per  month  for 
the  maintenance  and  education  of  two  children. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

This  suit  and  the  one  following,  of  Harrington  v.  Johnson* 
post,  p.  483,  were  tried  together,  and  both  appeals  were  argued 
and  submitted  at  the  same  time,  though  upon  different  briefs. 
This  comes  from  the  circumstance  that  they  are  the  out- 
growth of  another  litigation,  but  were  necessarily  brought 
against  two  people  because  they  concerned  different  lots  of 
property  which  had  been  transferred  to  them  by  trust  deeds 
operating  as  a  security  for  alleged  debts  of  George  Hairing- 
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ton.     One  general  statement  will  suffice   for  both.     The 
differentiating  facts  will  be  stated  in  each  case. 

Lucy  Harrington  and  George  intermarried  in  1882,  and 
had  issue  two  children.  A  disagreement  sprung  up  between 
them,  and  she  brought  a  suit  for  divorce  in  July,  1892.  It 
was  commenced  by  a  personal  service  of  the  summons  and 
complaint,  and  afterwards  proceeded  to  judgment  and  decree 
in  the  following  January.  According  to  the  terms  of  this 
decree,  the  defendant  was  bound  to  pay  $1,000  alimony  in 
two  equal  installments  of  $500,  $200  attorney's  fees,  and  the 
sum  of  $30.00  a  month  from  the  1st  day  of  January,  1893,  for 
the  maintenance  and  education  of  the  two  children.  The 
judgment  was  filed  in  the  county  clerk's  office  according  to 
the  requirements  of  the  statute  to  make  it  a  lien  on  realty  on 
the  18th  of  that  month.  The  decree  in  the  county  court 
which  divorced  the  parties  and  provided  for  the  payment  of 
the  alimony  specified  that  the  several  sums  should  be  a  lien 
on  all  the  real  estate  belonging  to  George  Harrington  in  the 
state  of  Colorado,  and  empowered  the  plaintiff,  in  case  of  his 
failure  to  pay,  to  sell  the  real  estate,  or  so  much  of  it  as 
might  be  necessary  to  enforce  the  judgment.  We  observe 
the  property  was  not  specifically  described  either  in  the  com- 
plaint or  in  the  decree. 

After  the  divorce  suit  was  begun,  and  with  the  evident 
purpose  to  defeat  any  possible  judgment  for  alimony  which 
the  plaintiff  might  obtain,  George  Harrington  attempted  to. 
incumber  all  his  property  in  favor  of  his  two  sisters,  to 
whom  he  owed  divers  sums  of  money.  He  was  indebted  to 
Sarah  A.  Hall,  the  appellant,  in  the  sum  of  $950.  The  orig- 
inal debt  was  evidenced  by  two  promissory  notes,— one  of  $800, 
and  one  of  $200.  These  were  signed  by  both  George  and 
Lucy,  and  only  $100  had  been  paid  on  them.  George  owned 
two  lots  of  property,— one  in  Cottage  Hill  addition  to  the 
city  of  Denver,  and  the  other  in  what  is  known  as  "  De 
Lappe  Place."  In  the  present  suit  we  are  only  concerned 
with  the  Cottage  Hill  lots.  His  interest  was  an  undivided 
half  in  six  lots,  13  to  18,  inclusive,  in  block  16  in  the  addi- 
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tion.  The  divorce  suit  was  begun  July  9th  On  the  12th 
he  made  out  a  note  for  $950,  signed  and  acknowledged  a 
trust  deed  on  these  lots  to  secure  the  new  note  of  $950,  for 
the  apparent  benefit  of  his  sister.  He  contends  the  note  and 
mortgage  were  sent  immediately  to  Mi's.  Hall,  whereby  she 
became  entitled  to  both  the  note  and  the  security  afforded 
by  the  deed.  The  court  found  that  the  note  and  deed  were 
simply  executed  to  defeat  any  possible  decree  for  alimony, 
and  were  not  delivered  to  Mrs.  Hall  until  after  the  decree 
was  entered  in  January,  and  after  its  record  in  the  office  of 
the  clerk  and  recorder.  George  himself  testifies  he  made 
out  the  note  and  deed  without  any  knowledge  on  the  part 
of  his  sister,  though  he  claims  he  sent  it  directly  to  her. 
The  trustee,  Clinton,  started  a  foreclosure  by. advertisement, 
and  Mrs.  Harrington  brought  this  action.  The  plaintiff 
sought  to  restrain  the  enforcement  of  the  trust  deed  because 
the  note  and  mortgage  were  fraudulent  as  against  her.  This 
claim  was  based  on  the  nondelivery  of  the  deed,  the  prior- 
ity of  the  lien  for  the  alimony,  the  insolvency  of  the  princi- 
pal judgment  debtor,  Harrington,  and  the  knowledge  and 
concurrence  of  Mrs.  Hall  in  the  fraud. 

The  allegations  of  the  complaint  need  not  be  further 
stated,  and  the  opinion  will  be  based  entirely  on  the  find- 
ings of  the  court.  The  court  concluded  the  note  and  deed 
were  made  to  prevent  the  enforcement  of  the  decree  for  ali- 
mony ;  that  they  were  not  delivered  until  after  the  filing  of 
the  transcript  of  judgment,  and  that  Mrs.  Hall  had  no  knowl- 
edge whatever  of  the  execution  of  the  note  and  the  deed. 
He  finds  they  were  not  given  as  security  and  were  not  given 
in  payment.  He  found  the  only  property  which  Harrington 
owned  at  the  time  the  decree  was  entered  was  what  he  con- 
veyed to  Mrs.  Hall  and  Mrs.  Johnson,  and  that  the  decree 
was  a  valid  lien  on  the  property  which  was  situate  in  Arapa- 
hoe county. 

Mr.  A.  B.  Seaman,  for  appellant. 
Messrs.  Felker  &  Dayton,  for  appellee. 
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Bissbll,  J.,  delivered  the  opinion  of  the  court. 

The  first  point  to  which  our  attention  is  directed  by  coun- 
sel for  the  appellant  is  put  thus  :  "  The  court  erred  in  find- 
ing the  material  issues  joined  in  favor  of  the  plaintiff." 
Unless  we  consent  to  build  on  this  foundation,  we  are  with- 
out the  material  with  which  to  construct  the  building  ac- 
cording to  the  appellant's  plan.  Appellate  courts  are 
sometimes  somewhat  chary  of  expressing  their  conclusions 
respecting  testimony,  and  are  wont  to  shield  themselves 
behind  the  tolerably  well  established  rule  that  the  findings 
of  a  trial  court,  like  the  verdict  of  a  jury,  must  be  taken  as 
conclusive  on  all  questions  of  fact.  Courts  sometimes  con- 
ceive it  to  be  their  duty  to  see  that  justice  is  done,  and,  when 
occasion  requires,  to  go  behind  the  finding  of  the  verdict  to 
enforce  their  conclusions.  We  are  called  on  by  counsel 
to  perform  that  duty  in  the  present  case,  and  an  attempt  is 
made  to  furnish  a  basis  for  the  departure  by  the  suggestion 
that  the  trial  of  the  cause  was  partly  by  oral  testimony  and 
partly  by  deposition,  thus  argumentatively  bringing  the  case 
within  the  rule  declared  by  the  supreme  court  that  wherever 
a  cause  is  tried  on  depositions,  it  is  the  duty  of  the  appellate 
tribunal  to  sift  and  weigh  the  evidence  and  determine  where 
the  truth  lies.  We  do  not  pass  on  this  suggestion,  but  if  we 
should  accede  to  the  request,  it  would  not  vary  the  result. 
We  are  in  entire  accord  with  the  trial  court  in  its  conclu- 
sions. The  note  and  the  trust  deed  were  undoubtedly 
made  by  George  Harrington  and  the  deed  filed  for  record 
without  the  knowledge  of  his  sister,  Mrs.  Hall,  and  to  fore- 
stall any  ultimate  decree  for  alimony  which  the  court  might 
render.  He  made  altogether  too  close  connections  between 
the  commencement  of  the  divorce  suit  and  the  preparation 
aud  record  of  the  deed. 

The  suit  was  started  on  the  9th  of  July,  and  within  less 
than  three  days,  and  before  the  time  for  answering  expired, 
he  attempted  to  incumber  the  record  with  a  deed  which 
should  take  away  the  entire  value  of  the  property  as  against 
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any  judgment  which  might  be  rendered.  The  trust  deed 
was  not  given  to  secure  the  outstanding  notes  which  had 
been  executed  by  himself  and  his  wife  to  Mrs.  Hall,  but 
to  secure  a  new  note  given  by  him  alone,  and  for  a  sum  pre- 
sumably equal  to  the  amount  represented  by  the  paper  which 
his  wife  had  signed.  It  is  an  open  question  when  the  note 
and  the  trust  deed  were  delivered.  We  are  not  inclined  to 
accept  the  statements  made  by  the  appellant's  witnesses. 
The  notes  are  not  traced,  nor  is  the  time,  nor  are  the  circum- 
stances of  the  delivery  so  perfectly  stated  as  to  convince  us 
the  parties  are  telling  the  entire  truth  respecting  it.  It  was 
a  matter  very  susceptible  of  exact  ascertainment,  and  it  was 
for  Mrs.  Hall,  it  being  within  her  power,  to  produce  evidence 
which  should  definitely  determine  this  question,  if  she  in- 
tended to  rely  on  it  for  the  purposes  of  a  defense.  We  have 
very  grave  doubts  whether  the  note  and  trust  deed  were  ever 
delivered  to  Mi's.  Hall  until  after  the  record  of  the  decree  in 
the  clerk's  office  in  Arapahoe  county.  At  ail  events,  whether 
this  be  or  be  not  true,  the  court  has  found  the  $950  note  and 
the  trust  deed  were  not  delivered  to  Mi's.  Hall  either  to  pay 
the  two  notes  which  she  held,  or  to  secure  their  payment. 
Under  these  circumstances,  it  is  manifest  Mrs.  Hall  acquired 
no  rights  by  virtue  of  her  receipt  of  the  trust  deed  and  note 
as  against  the  judgment  which  Mrs.  Harrington  obtained. 
As  we  have  already  said,  we  not  only  accept  the  court's  find- 
ings on  these  questions,  but  as  a  result  of  our  examination 
of  the  record  we  concur  in  them. 

As  we  have  had  occasion  to  say  in  the  succeeding  case  of 
Harrington  v.  Johnson^  which  is  a  counterpart  to  this,  it  is 
pretty  well  settled  that  a  wife  who  has,  a  claim  for  alimony 
and  a  suit  pending  to  secure  a  divorce  and  compel  its  pay- 
ment is  a  creditor  within  the  purview  of  the  statute  of  frauds, 
and  where  a  deed  has  been  made  for  the  purpose  of  defraud- 
ing her,  although  she  may  be  technically  what  is  called  a 
"subsequent  creditor,"  yet,  if  the  deed  is  made  directly  and 
distinctly  for  that  purpose,  she  may  maintain  a  bill  to  attack 
the  transfer.     According  to  our  views,  this  deed  comes  with- 
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in  the  four  corners  of  the  various  decisions  on  this  question. 
The  trust  deed  was  executed  for  a  fraudulent  purpose, — to 
secure  a  note  which  had  no  legal  existence  and  for  which 
there  was  no  consideration.  It  was  not  given  to  take  up  the 
other  two  notes  nor  to  secure  them.  So  far  as  we  know,  it 
represents  no  debt  and  there  may  be  a  perfect  defense  to  it. 
Mrs.  Harrington  became  a  creditor  when  she  recovered  the 
judgment,  and  she  therefore  has  the  right,  under  the  author- 
ities, to  attack  the  trust  deed  and  prevent  its  enforcement. 
We  do  not  think  the  court  erred  in  entering  its  decree. 
Gregory  v.  Filbeck,  12  Colo.  379 ;  Mitchell  et  al.  v.  Sawyer 
et  ah,  115  111.  650  ;  Morrison  v.  Morrison  et  al,  49  N.  H.  69 ; 
Bouslough  v.  Bouslough,  68  Pa.  St.  495 ;  Turner  v.  Turner,  44 
Ala.  437 ;  JDugan  v.  Trisler  et  ah,  69  Ind.  553 ;  Bailey  v. 
Bailey,  61  Me.  361 ;  Hinds  et  al.  v.  Hinds,  80  Ala.  225  ;  Bur- 
rows v.  Purple,  107  Mass.  428. 

The  decree  of  the  county  court  which  adjudged  alimony 
to  Mrs.  Harrington  attempted  to  make  the  sum  a  lien  on  the 
property  involved  in  the  present  suit.  The  present  suit  is 
contended  to  be  unmaintainable  because  there  was  no  spe- 
cific description  of  the  property  either  in  the  bill  or  in  the 
decree.  It  is  insisted  county  courts  have  no  jurisdiction 
except  as  to  property  within  the  limits  of  the  county,  and 
are  powerless  to  render  decrees  which  shall  be  liens  on  prop- 
erty without  their  territorial  limit.  It  is  quite  possible  this 
may  be  true.  We  express  no  opinion  respecting  it.  It  may 
likewise  be  conceded  there  is  grave  doubt  whether  the  de- 
cree was  operative  to  establish  a  lien  on  the  property  so  as 
to  defeat  the  claims  of  bona  fide  creditors  or  purchasers  for 
value  or  any  other  person  who  might  be  brought  within 
either  class.  It  is  a  very  general  rule  there  must  be  some 
specific  description  of  the  property  to  be  affected  by  the 
judgment  either  in  the  bill  or  at  least  in  the  decree,  if  the 
lien  depends  on  the  terms  of  the  decree  for  its  existence. 
While  this  is  true,  there  seems  to  be  no  trouble  to  regard 
the  decree  of  the  county  court  as  a  lien  on  this  property  as 
against  Mi's.  Hall,  without  doing  violence  to  any  well  recog- 


480  Hall  v.  Harrington.  [Jan.  T., 

nized  legal  or  equitable  principle.  Even  though  the  decree 
might  not  operate  to  establish  a  lien,  yet  if  it  was  valid  as  a 
decree  for  divorce  and  as  one  adjudging  alimony  against  the 
husband,  it  became  thereby  as  to  the  sums  therein  mentioned  a 
judgment  against  Harrington  for  so  much  money,  which  was 
enforceable  in  the  ordinary  way  by  execution.  The  filing  of 
a  transcript  of  this  judgment  in  the  county  clerk's  office 
would  make  the  judgment  a  lien  on  the  property,  which  is 
concededly  within  the  limits  of  Arapahoe  county,  wherein 
the  decree  was  entered  and  wherein  it  was  also  recorded. 
Under  these  circumstances,  we  see  no  reason  to  disturb  the 
judgment  because  the  decree  of  the  county  court  may  be  in 
some  particulars  open  to  criticism.  The  power  of  courts 
which  have  authority  to  render  decrees  of  divorce  to  make 
their  decrees  effectual  by  declaring  them  liens  on  property 
owned  by  the  defendant  in  the  state  has  been  adjudged  by 
this  court  in  a  recent  case,  wherein  the  whole  subject  was 
thoroughly  examined  by  the  learned  judge  writing  the  opin- 
ion,    ffanscom  v.  Hdnscom  et  al.^  6  Colo.  App.  97. 

We  do  not  regard  Mrs.  Hall  as  in  a  position  to  raise  this 
question,  because  bhe  is  neither  a  bona  fide  purchaser  nor  a 
creditor,  nor  an  incumbrancer  for  value,  and,  as  between 
George  Harrington  and  Mrs.  Harrington,  the  decree  of  the 
county  court  was  effectual,  for  it  stands  unreversed  and  was 
unappealed  from  by  him.  When  these  facts  are  coupled 
with  the  proof  respecting  the  property,  the  insolvency  of 
Harrington,  and  the  record  of  the  judgment,  we  think  the 
plaintiff  was  abundantly  entitled  to  maintain  the  bill  which 
she  filed  and  the  decree  may  be  upheld. 

The  decree  of  divorce  is  attacked  because  it  is  assumed  to 
be  for  more  than  the  sum  of  12,000,  which  is  the  limit  of  the 
jurisdiction  of  the  county  court.  We  do  not  accept  coun- 
sel's contention  respecting  it.  The  decree  directed  alimony 
to  the  extent  of  $1,000  to  be  paid  to  Mrs.  Harrington  in  two 
installments,  $200  to  be  paid  to  counsel  for  their  services  in 
the  case,  and  further  provided  for  the  payment  of  $30.00  a 
month  thereafter  for  the  maintenance  and  education  of  the 
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two  children  of  the  marriage  during  their  minority.  The 
argument  is,  since  $360  a  year  is  to  be  paid  during  the 
minority  of  the  two  children,  if  they  should  live  to  be 
twenty-one,  it  would  make  the  total  amount  paid  by  the 
defendant  more  than  the  sum  of  $2,000,  which  would  take 
the  case  out  of  the  jurisdiction  of  the  county  court  and  ren- 
der it  void  because  of  this  excess.  The  argument  seems  to 
be  entirely  fallacious,  although  very  considerable  nicety  of 
reasoning  has  been  exhibited  by  counsel  in  support  of  this 
contention.  We  look  at  the  judgment  as  one  substantially 
for  $1,230,  as  originally  entered.  This,  of  course,  was  within 
the  county  court's  jurisdiction.  In  reality  the  decree  with 
reference  to  the  $30.00  a  month  was  in  no  sense  alimony, 
and  no  part  of  the  money  which  was  to  be  paid  to  Mrs.  Har- 
rington for  her  support  and  comfort,  but  was  a  sum  decreed 
against  the  husband  for  the  care  and  maintenance  of  the 
children  which  were  left  in  the  custody  of  the  wife.  They 
were  the  husband's  children  ;  he  was  bound  both  in  law  and 
morals  to  maintain  and  educate  them ;  the  sum  adjudged  for 
that  purpose  was  a  very  modest  sum,  and  not  more  than 
would  be  apparently  adequate  for  the  purpose.  From  its 
receipt  and  expenditure  the  wife  derived  no  advantage,  and 
we  are  unable  to  see  that  the  decree  in  this  respect  so  alters 
its  fundamental  character  as  to  take  it  out  of  the  jurisdiction 
of  the  county  court.     The  position  is  not  well  taken. 

There  is  but  one  remaining  proposition  to  which  we  need 
pay  any  attention  in  order  to  dispose  of  all  the  practical 
questions  involved.  The  rule  that  he  who  seeks  equity  must 
do  equity,  is  invoked  in  favor  of  Mi's.  Hall  because  of  her 
ownership  of  the  two  notes  of  $800  and  $200,  which  are 
assumed  to  be  still  unpaid.  It  is  insisted  since  Mi's.  Harring- 
ton signed  those  notes  and  owes  the  debt  with  her  husband, 
it  would  be  inequitable  to  permit  her  to  enforce  her  decree 
for  alimony  as  against  this  property  to  the  destruction  of  the 
trust  deed  which  Mrs.  Hall  holds.  The  features  of  the  case 
are  not  such  as  to  permit  the  application  of  the  doctrine. 
According  to  the  findings  of  the  court,  the  deed  was  not  a. 
Vol.  VII— 31 
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security.  It  was  fraudulently  executed  to  defeat  Mrs.  Har- 
rington's claim,  and  Mrs.  Hall  is  without  right  to  hold  it, 
because  she  is  neither  a  creditor  nor  a  purchaser  with  respect 
to  the  note  secured  by  it.  She  took  the  $950  note  neither 
in  payment  nor  as  security  for  the  other  two,  and  she  is  there- 
fore not  the  holder  of  any  claim  conveyed  by  or  embraced 
within  the  terms  of  the  deed.  It  is  quite  within  the  range 
of  possibility  Mrs.  Harrington  may  simply  have  been  security 
on  those  two  notes  and  her  husband  the  principal  debtor,  who 
has  long  since  liquidated  them.  At  all  events,  whether  this 
be  or  be  not  true,  when  once  it  is  conceded  the  trust  deed 
is  fraudulent  as  against  the  judgment  which  Mrs.  Harring- 
ton obtained,  and  that  Mrs.  Hall  is  without  legal  or  equita- 
ble right  to  the  security  or  the  note  which  it  covers,  she  can- 
not import  into  the  case  an  outstanding  legal  liability  on  the 
part  of  Mrs.  Harrington  to  defeat  her  right  to  invalidate  the 
security  and  subject  the  property  to  the  payment  of  her 
judgment.  Besides,  the  matter  was  not  litigated  on  any  such 
hypothesis,  the  notes  were  not  claimed  as  a  set-off,  nor  is  it 
at  all  clear  the  right  to  offset  the  one  claim  by  the  other 
could  ever  exist.  We  are  unable  to  see  any  force  in  the  sug- 
gestion respecting  the  applicability  of  this  well  understood 
doctrine. 

There  seems  to  be  presented  in  the  arguments  no  other 
proposition  which  calls  for  discussion.  As  to  some  of  the 
questions  suggested,  the  opinion  of  the  court  about  them  has 
been  very  fully  covered  by  the  opinion  in  the  other  case,  and 
so  far  as  we  can  see  the  court  has  expressed  itself  on  every 
proposition  presented  by  the  appeal. 

We  are  unable  to  perceive  any  errors  in  the  record  which 
require  us  to  reverse  the  judgment,  which  will  accordingly 
be  affirmed. 

Affirmed 
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1.  Fraud — Alimony. 

When  a  note  and  deed  of  trust  to  secure  the  same  were  executed  by  a 
husband  with  intent  to  defraud  his  wife,  who  was  likely  to  become 
and  did  become  a  creditor  by  virtue  of  a  decree  for  alimony,  she 
may  maintain  an  action  to  effectuate  her  decree  as  against  the  fraud- 
ulent transfer. 

2.  Bona  Fide  Pctbchaseb— Pboop. 

One  who  intervenes  in  an  action  to  cancel  a  fraudulent  deed  of  trust 
given  to  secure  a  note  executed  as  a  part  of  the  scheme,  on  the 
ground  that  he  is  a  bona  fide  purchaser  of  the  note, -must  show,  in 
order  to  maintain  his  claim,  that  he  became  a  purchaser  thereof 
for  a  valuable  consideration,  paid  before  the  maturity  of  the  paper. 
Evidence  of  the  mere  delivery  of  a  check  for  the  price  will  not  sus- 
tain the  burden  of  proving  actual  payment 

Error  to  the  District  Court  of  Arapahoe  County. 

To  learn  the  principal  facts  on  which  this  case  rests, 
reference  must  be  had  to  the  statement  in  the  case  of  Har- 
rington v.  Hall)  ante)  p.  474,  which  immediately  precedes  this. 
We  now  state  those  facts  which  distinguish  this  from  the 
other.  The  trust  deed  involved  was  executed  concurrently 
with  the  one  which  was  given  to  Mrs.  Hall,  to  wit,  on  the 
12th  of  July,  1892.  It  covered  lots  13  to  20,  inclusive,  in 
block  6,  De  Lappe  Place.  It  was  given  to  secure  a  note  for 
$1,423,  due  one  year  after  date,  and  payable  to  the  order  of 
Mrs.  Johnson.  The  note  did  not  represent  a  bona  fide  indebt- 
edness for  the  whole  amount  of  it.  Mrs.  Johnson  sent  some 
money  to  Harrington  to  loan  for  her  on  such  terms  and  at 
such  interest  as  he  might  be  able.  Of  the  fourteen  hundred 
and  odd  dollars  sent  he  loaned  $500  to  one  McConnell,  tak- 
ing his  note  therefor,  with  security  in  the  shape  of  school 
warrants,  which  were  delivered  with  the  note  to  Mrs.  John- 
son. This  note  was  afterwards  paid  by  McConnell,  so  that 
the  actual  sum  which  Harrington  owed,  if  he  owed  anything, 
was  a  little  upwards  of  $900.    The  note  was  for  the  full  sum 
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sent.  The  court  finds  the  note  and  trust  deed  were  not 
given  for  the  purposes  of  payment  or  received  by  Mrs.  John- 
son until  after  the  transcript  of  judgment  had  been  filed  iii 
the  clerk's  office.  The  trust  deed  was  executed  to  defeat 
the  enforcement  of  any  decree  for  alimony,  and  the  probabil- 
ities are  the  note  and  deed  were  held  until  the  final  determi- 
nation of  the  divorce  suit.  Ultimately,  they  came  into  Mi's. 
Johnson's  possession.  She  is  a  woman  of  some  property.  She 
lives  in  Carlinville,  Illinois,  and  had  done  some  business  with 
a  national  bank  of  which  A.  L.  Hoblit  is  the  cashier.  Early 
in  1894,  Mrs.  Johnson  took  the  note  to  Hoblit  and  sold  it 
He  gave  her  his  check  for  the  amount  of  the  purchase  price, 
without  any  agreement,  directly  or  indirectly,  regarding  the 
disposition  of  the  proceeds,  and,  according  to  the  finding  of 
the  court,  became  the  bona  fide  purchaser  of  the  note  without 
notice  of  the  fraudulent  transaction  between  Harrington  and 
Mrs.  Johnson.  These  are  the  only  facts  and  circumstances 
wherein  this  case  differs  from  the  preceding  one.  They  are 
exceedingly  important,  because  the  case  really  turns  on  these 
independent  circumstances.  Hoblit  intervened.  On  trial 
Hoblit's  right  was  adjudged  superior  to  the  lien  held  by  Mrs. 
Harrington,  who  prosecutes  error. 

Messrs.  Felker  &  Dayton,  for  plaintiff  in  error, 
Mr.  A.  B.  Seaman,  for  defendants  in  error. 
Bissell,  J.,  delivered  the  opinion  of  the  court. 

If  this  suit  concerned  only  Mrs.  Harrington  and  Mrs.  John- 
son,  the  case  would  be  relieved  of  all  difficulty.  The  cir- 
cumstances attending  the  execution  of  the  trust  deed  and 
the  time  of  its  delivery,  the  manner  of  the  sale  of  the  note 
and  the  evidence  of  Harrington  all  confirm  us  in  the  convic- 
tion that  it  was  the  outcome  of  a  deliberate,  cruel,  and 
extremely  reprehensible  proceeding  on  Harrington's  part  to 
defraud  his  wife  and  children  out  of  any  possible  support 
from  the  avails  of  his  property.     We  do  not  believe  the 
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deed  or  the  note  were  ever  executed  or  delivered  when  he 
states  they  were,  nor  that  they  were  received  by  Mrs.  John- 
son at  the  time  of  their  execution,  nor  until  very  shortly 
before  the  date  when  the  note  was  sold  to  Hoblit.  While 
there  is  no  direct  evidence  on  the  subject,  the  character  of 
the  instrument,  the  amount  for  which  the  note  was  drawn, 
the  fact  of  its  sale  shortly  after  the  rendition  of  the  decree 
of  divorce,  convince  us  it  was  a  fraudulent  transaction  be- 
tween Harrington  and  his  sister,  carried  on  for  the  sole 
purpose  of  putting  the  property  out  of  the  reach  of  the  judg- 
ment which  Mrs.  Harrington  had  obtained.  There  would 
be  no  difficulty  whatever  in  holding  the  transfer  fraudulent 
as  against  Mrs.  Johnson  for  several  well  settled  and  estab- 
lished reasons.  The  note  and  trust  deed  were  given  for 
more  than  the  sum  due.  Harrington  did  not  owe  Mrs. 
Johnson  $1,423,  and  whether  he  owed  any  sum  or  not  may  be 
questioned.  At  all  events,  the  debt  was  reduced  by  the 
McConnell  note  of  $500.  This  note  was  paid  by  McCon- 
nell.  Harrington  did  not  owe  this  money.  He  was  under 
no  obligations  to  give  any  note  for  it,  or  to  execute  a  trust 
deed  to  secure  it.  We  quite  agree  with  the  court  that  the 
note  and  trust  deed  were  not  given  in  payment  nor  as  secur- 
ity, and,  being  for  more  than  the  sum  due,  the  conveyance 
is  fraudulent,  and  may  be,  on  the  application  of  a  creditor, 
set  aside  or  subordinated  to  his  lien.  Under  the  authorities, 
Mrs.  Harrington  undoubtedly  occupies  the  position  of  a 
creditor,  with  the  right  to  attack  a  fraudulent  convey- 
ance as  being  against  her  interests.  She  was  probably  a 
creditor  at  the  time  the  note  and  mortgage  were  delivered. 
The  trust  deed  and  note  were  executed  with  the  intent  to 
defraud  her  who  was  likely  to  become  a  creditor  by  virtue 
of  a  decree  for  alimony.  The  decree  and  the  nature  of  the 
judgment  are  such  as  to  put  her  legally  in  a  position  to 
maintain  a  suit  to  effectuate  her  decree  as  against  this  fraud- 
ulent transfer.  On  this  point  the  better  authorities  all  agree, 
and  both  propositions  may  be  deemed  established  by  a  well 
considered  line  of  cases.     Gregory  v.  Filbeck^  12  Colo.  379 ; 
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Mitchell  et  al.  v.  Sawyer  et  ah,  115  111.  650;  Morrison  r. 
Morrison  et  ah,  49  N.  H.  69 ;  Bouslough  v.  Bouslough,  68 
Pa.  State,  495 ;  Turner  v.  Turner,  44  Ala.  437 ;  Dugan  v. 
Trisler  et  ah,  69  Ind.  553 ;  Bailey  v.  Bailey,  61  Me.  361  ; 
Hinds  et  al.  v.  Hinds,  80  Ala.  225 ;  Burrows  v.  Purple,  107 
Mass.  428. 

Evidently  we  would  have  no  difficulty  to  adjudge  the  trans- 
fer fraudulent  and  subrogate  Mrs.  Johnson's  claim  under  the 
trust  deed  to  the  lien  of  the  judgment  for  alimony.  The 
difficulty  in  the  case  springs  from  the  transfer  of  the  note  to 
Hoblit.  This  transaction  is  not  free  from  suspicion  and  it  is 
to  be  regretted  that  both  Hoblit  and  Mrs.  Johnson  were  not 
subjected  to  a  searching  cross-examination  as  to  the  history 
of  the  transaction.  The  evidence  is  neither  clear  nor  satis- 
factory to  the  point  that  Hoblit  was  the  purchaser  of  that 
note  in  good  faith  for  a  valuable  consideration.  An  absolute 
payment  of  the  price  agreed  on  at  the  time  of  the  transfer  is 
undoubtedly  essential  to  Hobiit's  title.  The  case  comes  here 
in  a  somewhat  peculiar  form.  It  was  tried  to  the  court,  and, 
on  the  conclusion  of  the  case,  the  court  rendered  a  written 
opinion  announcing  its  conclusions.  There  were  no  specific 
findings  of  fact  and  conclusions  of  law.  In  the  prior  case 
of  Harrington  v.  Hall,  we  were  requested  by  counsel  to  weigh 
and  sift  the  evidence  and  determine  for  ourselves  what  the 
facts  were,  deciding  it  upon  the  record  uninfluenced  by  the 
apparent  opinion  of  the  court.  We  did  not  in  that  case,  nor 
do  we  in  this,  declare  it  to  be  the  rule  that  where  cases  are 
tried  partly  on  oral  testimony  and  partly  on  deposition,  the 
court  is  free  to  pursue  this  course  unhampered  by  the  con- 
clusions of  the  trial  court.  Probably,  if  the  evidence  in  the 
record  was  direct,  certain,  definite  and  unmistakable  on  the 
point  under  consideration,  and  the  court  had  on  the  testimony 
distinctly  found  Hoblit  to  be  a  purchaser  of  the  note  for  a 
valuable  consideration,  we  should  have  accepted  this  conclu- 
sion. It  is  otherwise.  To  quote  the  language  of  the  learned 
judge :  "  I  think  the  evidence  shows  that  Hoblit  purchased 
the  note  without  notice  of  the  fraudulent  transaction  as  be- 
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tween  Harrington  and  Mrs.  Johnson.  I  think  the  giving  of 
a  check  by  Hoblit  for  the  purchase  money  is  sufficient  to 
constitute  a  payment  for  the  purposes  of  this  action."  This 
is  quoted  because  the  decision  is  put  on  this  point.  Is  is 
universally  true  that  an  assignee  of  a  promissory  note  under- 
due  takes  it  free  and  clear  of  equities.  It  would  be  useless 
to  support  this  rule  by  the  citation  of  authorities.  If,  then, 
Hoblit  took  this  note  before  it  became  due  and  paid  value 
for  it,  he  took  it  clear  of  all  the  equities  which  might  be 
asserted  either  by  Mi's.  Harrington,  George  Harrington,  or 
Mrs.  Johnson.  His  title  would,  be  unquestionable.  Mani- 
festly, the  rights  of  Hoblit  must  be  determined  by  the 
character  of  his  purchase.  There  is  no  direct  rinding  that 
Hoblit  paid  the  cash  on  the  purchase,  or  that  he  paid  it  other- 
wise thau  by  a  check  on  the  bank  of  which  he  was  cashier, 
which  was  given  to  Mi's.  Johnson  when  the  note  was  assigned. 
We  are  quite  of  the  opinion  the  court  assumed  the  giving  of 
the  check  to  be  sufficient  evidence  of  payment,  leaving  it  to 
the  plaintiff  to  attack  the  transaction  by  competent  evidence 
if  she  were  able.  In  this  respect  we  think  the  trial  court 
misconceived  the  law  with  respect  to  payments  by  check. 
According  to  Hoblit's  deposition,  when  he  was  asked  in  what 
form  he  paid  Mrs.  Johnson  for  the  note,  he  stated  that  he 
gave  her  a  check  for  it.  He  is  entirely  silent  as  to  what  be- 
came of  the  check,  whether  it  was  ultimately  paid,  or  whether, 
in  point  of  fact,  Mrs.  Johnson  ever  received  the  money  which 
it  represented.  It  is  quite  true,  in  the  course  of  his  deposi- 
tion, he  states  he  neither  directly  nor  indirectly  made  any 
agreement  with  Mrs.  Johnson  regarding  it.  In  the  purchase 
he  relied  partly  on  the  security  furnished  by  the  trust  deed 
and  partly  on  Mrs.  Johnson's  individual  responsibility.  Both 
considerations  entered  into  the  transaction:  If  his  general 
language  respecting  the  purchase  could  be  taken  as  expres- 
sive of  the  exact  facts,  there  would  be  no  difficulty  in  hold- 
ing he  bought  the  paper  for  a  valuable  consideration.  His 
statement  that  he  gave  her  a  check  destroys  the  value  and 
force  of  his  general  evidence.     The  court  seems  to  have  pro- 
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ceeded  on  the  hypothesis  that  the  burden  of  proving  the  facts 
respecting  the  purchase  was  with  Mrs.  Harrington  and  not 
with  Hoblit.  This  does  not  harmonize  with  our  views  of  the 
case  as  it  stood  when  this  point  became  important.  It  will 
Ik)  observed  the  transaction  between  George  Harrington  and 
Mrs.  Johnson  was  fraudulent  and  void,  and  Mrs.  Johnson's 
lien,  if  she  had  one,  was  subordinate  to  Mrs.  Harrington's 
judgment  for  alimony.  When  it  was  once  established  the 
original  transaction  was  fraudulent,  there  was  no  escape  from 
the  conclusion  that  the  payee  acquired  no  rights  or  equities 
superior  to  the  plaintiff's  li^n. 

The  only  way  by  which  it  could  be  then  avoided  was  by 
the  production  of  proof  by  the  holder  of  the  note  that  he 
became  a  purchaser  for  a  valuable  consideration,  paid  before 
the  maturity  of  the  paper.  The  burden  was  on  him  to  estab- 
lish this  proposition,  because,  at  the  time  he  entered  into  the 
litigation,  speaking  of  it  in  a  technical  way,  the  case  was 
ripe  for  a  decree  subordinating  the  lien  of  the  trust  deed  to 
that  which  had  been  obtained  by  Mrs.  Harrington.  To  over- 
come this  case,  Hoblit  must  establish  that  he  bought  the  paper. 
This  duty  was  not  performed  by  the  naked  declaration  that 
he  purchased  the  note  and  paid  #1,423  for  it,  when  the  force 
and  effect  of  this  testimony  is  eliminated  by  his  own  evidence 
that  he  gave  a  check  for  the  note,  and  neither  produced  the 
check  and  proved  its  payment,  nor  offered  any  evidence  to 
bring  the  case  within  the  very  well  established  rule  respecting 
payments  by  check.  As  will  be  hereafter  shown,  there  is  no 
presumption  of  payment  arising  from  the  delivery  of  a  check. 
The  payment  must  be  established  by  independent  testimony, 
unless  there  be  something  tending  to  show  an  agreement 
that  the  check  was  accepted  as  payment.  The  case  is  silent 
on  this  subject.  Mrs.  Johnson  never  agreed  to  take  the 
check  in  satisfaction,  and,  if  it  was  not  paid,  Hoblit  did  not 
become  a  bona  fide  purchaser  for  value,  nor  did  he  thereby 
overthrow  the  case  which  Mrs.  Harrington  had  made  out. 
Since  the  burden  was  on  him,  he  was  bound  to  sustain  it 
He  cannot  complain  if  he  is  harmed  by  his  neglect.  He 
knew  his  rights  and  the  condition  under  which  they  could 
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be  enforced,  and,  being  a  cashier  of  a  bank  and  a  dealer  in 
commercial  paper,  he  must  have  had  a  very  keen  sense  of 
what  he  was  compelled  to  prove  to  establish  a  purchase  in 
good  faith.  It  may  seem  a  little  severe  to  reverse  a  case  on 
a  simple  proposition  so  easily  settled,  but  we  are  quite  agreed 
that  the  ultimate  defeat  of  this  trust  deed,  if  it  can  be  accom- 
plished without  doing  violence  to  any  legal  proposition,  will 
do  substantial  justice  between  the  original  parties.  Unless 
innocent  third  persons  are  involved,  we  should  not  hesitate 
to  bring  about  this  result.  The  court  is  agreed  as  to  this 
proposition,  and  unless  Hoblit  brings  himself  clearly  within 
these  lines  he  cannot  assert  the  rights  which  belong  to  the 
purchaser  of  commercial  paper.  It  may  be  stated,  as  a  gen- 
eral proposition,  with  regard  to  which  there  is  very  little 
division  among  the  authorities,  that  the  acceptance  of  a  check 
raises  no  presumption  that  it  is  taken  in  payment.  It  is  only 
regarded  as  a  payment  in  case  it  is  ultimately  paid.  The 
giving  of  a  check  does  not  operate  to  pay  nor  to  extinguish 
a  debt  in  the  absence  of  a  specific  agreement  to  that  end.  It 
is  only  a  means  of  payment,  and  unless  a  loss  is  sustained 
by  the  drawer  in  consequence  of  the  laches  of  the  holder, 
the  debt  will  not  be  discharged,  and  then  only  in  proportion 
to  the  loss  sustained.  If  the  check  is  not  paid,  the  creditor 
may  sue  on  the  original  debt,  and  the  check  will  not  be  evi- 
dence of  the  payment,  unless  there  be  distinct  proof  that  it 
was  actually  cashed  or  some  evidence  which  shows  a  loss  has 
fallen  on  the  drawer.  This  rule  respecting  presumption 
from  the  giving  of  a  check  has  been  recognized  in  this  state 
in  an  opinion  delivered  by  the  present  learned  chief  justice 
of  the  supreme  court.  Larsen  v.  Breene  et  al.,  12  Colo.  480; 
Blair  et  al.  v.  Wilson,  28  Gratt.  165 ;  Heartt  v.  Rhodes,  66 
111.  351 ;  Davison  et  al.  v.  City  Bank,  57  N.  Y.  81 ;  The  Au 
Sable  River  Boom  Co.  v.  Sanborn,  36  Mich.  358 ;  Edwards  on 
Bills,  vol.  2,  sec.  748,  et  seq. ;  Randolph  on  Commercial  Paper, 
vol.  3,  sec.  1555 ;  Daniel  on  Negotiable  Instruments  (4th  ed.), 
vol.  2,  sec.  1623. 

Such  being  the  rule  of  presumptions  when  payments  are 
made  by  check,  we  must  conclude  there  was  no  sufficient 
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proof  that  Hoblit  became  a  purchaser  for  value  before  matu- 
rity. This  he  must  establish  in  order  to  assert  the  lien  of 
the  trust  deed. 

We  clearly  recognize  the  importance  and  significance  of 
another  question  which  has  been  veiy  elaborately  argued 
and  on  which,  if  the  court  was  in  unison  and  free  from 
doubt,  it  would  express  an  opinion,  that  there  might  be  an 
end  of  the  litigation.  There  is  some  doubt  respecting  the 
right  of  the  appellee  to  enforce  the  lien  of  the  trust  deed  as 
against  the  lien  Mrs.  Harrington  obtained  by  filing  her  judg- 
ment in  the  county  clerk  arid  recorder's  office  prior  to  the 
time  the  note  was  transferred  to  Hoblit.  We  prefer  to 
leave  this  question  open.  The  error  which  has  been  dis- 
cussed is  clearly  one  on  which  the  case  must  be  reversed, 
and  the  court  prefers  to  rest  its  decision  on  this  conclusion, 
respecting  which  there  is  no  controversy.  There  is  undoubt- 
edly a  line  of  authorities  which  hold  the  note  to  be  the  prin- 
cipal thing  and  the  security  an  accessory,  and  that  the  lights 
of  the  holder  of  the  paper  determine  his  title  to  the  security. 
Some  cases  incline  to  the  view  that  Hoblit  would  take  the 
trust  deed  as  he  took  the  note, — free  from  all  claims,  and  as 
of  the  date  when  the  deed  was  filed  for  record.  There  is 
another  line  where  the  decisions  have  been  rendered  in  liti- 
gations over  tlje  transfer  of  bonds  which  have  been  secured 
by  mortgages  which  are  nonnegotiable,  wherein  the  reason- 
ing would  seem  to  suggest  that  a  party  who  had  acquired 
an  intervening  right,  of  which  the  purchaser  had  notice, 
might  assert  it  against  the  assignee  of  the  security.  As  sug- 
gested, this  question  is  not  free  from  difficulty,  and  the 
reversal  is  therefore  rested  on  a  proposition  which  must  de- 
termine the  appeal,  though  we  thereby  leave  one  matter  open 
which  may  compel  further  litigation.  The  result  is  unavoid- 
able, but  since  the  case  may  possibly  be  very  much  varied 
by  subsequent  proof,  we  deem  ourselves  entirely  justified  in 
pursuing  this  course. 

For  the  reasons  suggested,  the  judgment  will  be  reversed 
and  remanded  for  a  new  trial  in  conformity  with  this  opinion. 

Bevened. 
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Floyd  v.  Sellers. 

1.  Pbaoticb  in  Civil  Actions — New  Pabtibs. 

When  a  person  not  a  party  to  a  civil  action,  but  having  an  interest  in 
the  subject  thereof,  makes  application  to  the  court  to  be  made  a 
party,  it  may  order  him  to  be  brought  in,  and,  upon  service  upon 
the  adverse  party  of  his  complaint  or  answer,  the  same  proceedings 
shall  be  had  as  if  he  had  been  an  original  party. 

2.  Same. 

An  application  to  become  a  party  made  after  defendant's  default  had 
been  entered  by  the  clerk  in  vacation,  but  as  soon  as  court  con- 
vened, is  not  too  late. 

3.  Same. 

Permission  to  one  not  a  party,  either  to  intervene  or  defend,  must  come 
from  the  court. 

4.  Redemption. 

Under  the  statute  (Gen.  Stats.,  sec.  1851)  allowing  a  redemption  of 
lands  from  a  sale  under  execution,  a  redemption  may  be  made  by  a 
judgment  debtor  where  the  judgment  was  against  him  and  another, 
and  the  land  sold  under  an  execution  issued  thereon  as  the  land  of 
both  defendants,  notwithstanding  he  may  have  had  no  interest  in 
the  property  at  the  time  of  the  levy  or  sale. 

5.  Same. 

Upon  a  redemption  from  a  sale  of  real  estate  under  execution,  the  cer- 
tificate of  sale  becomes  void,  and  a  sheriffs  deed  issued  thereon 
would  be  a  nullity. 

Appeal  from  the  District  Court  of  Boulder  County. 

Mr.  J.  R.  Zuver,  for  appellant. 

Messrs.  Carpenter  &  McBird  and  Messrs.  Adams  & 
Adams,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

On  the  16th  day  of  January,  1892,  Margaret  Sargent  com- 
menced her  action  in  the  county  court  of  Boulder  county 
against  Samuel  H.  Cochran  and  The  Boston  and  Colorado 
Gold  and  Silver  Mining  Company,  to  recover  an  indebted- 
ness owing  to  her  by  the  defendants  jointly.      A  writ  of 
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attachment  was  issued  in  the  suit,  which  was  levied  upon 
the  title  and  interest  of  Cochran  and  the  company  in  the 
Empress  lode  mining  claim.  Cochran  was  a  nonresident  of 
the  state,  and  service  of  summons  was  had  upon  him  by 
publication.  The  Boston  and  Colorado  Company  appeared 
to  the  action,  but  Cochran  did  not.  While  the  cause  was 
pending,  Sargent  assigned  her  claim  to  Charles  O.  Floyd, 
who  was  thereupon  substituted  as  plaintiff.  Judgment  was 
rendered  in  Floyd's  favor  on  the  8th  day  of  October,  1892. 
It  was  a  personal  judgment  against  the  company,  and  a  judg- 
ment against  Cochran's  interest  in  the  attached  property. 
On  the  20th  day  of  March,  1893,  execution  was  issued  upon 
the  judgment,  by  virtue  of  which  the  property  was,  on  April  22, 
1893,  sold  to  Floyd,  he  being  the  highest  and  best  bidder, 
and  on  the  same  day  a  certificate  of  purchase  was  executed 
to  him  by  the  sheriff.  On  the  21st  day  of  October,  1893, 
Cochran  paid  to  the  sheriff  the  money  necessary  to  redeem 
the  property  from  the  sale,  and  received  a  certificate  of  re- 
demption in  due  form.  Afterwards,  on  January  23,  1894, 
the  sheriff  executed  a  deed  for  the  same  property  to  Floyd, 
pursuant  to  the  sale  to  him  and  his  certificate  of  purchase. 

On  the  6th  day  of  February,  1893,  John  A.  Sellers  recov- 
ered judgment  in  the  county  court  of  Boulder  county,  in 
an  action  against  Cochran  and  the  Boston  and  Colorado  Com- 
pany. The  judgment  was  against  both  defendants.  The 
suit  was  commenced  by  attachment,  which  was  levied  upon 
the  Empress  lode  mining  claim  as  their  property.  Execu- 
tion was  duly  issued  upon  the  judgment,  and  the  attached 
property  sold  to  Sellers,  who  received  a  certificate  of  pur- 
chase. On  the  29th  day  of  April,  1893,  Elson  S.  Bishop 
recovered  a  judgment  against  Cochran  and  the  Mining  Com- 
pany in  the  district  court  of  Boulder  county,  upon  which  exe- 
cution was  duly  issued  and  levied  upon  the  Empress  lode ;  and 
on  the  28th  of  December  following,  Bishop,  as  judgment  cred- 
itor, redeemed  the  property  from  the  sale  under  Seller's  exe- 
cution, and  caused  it  to  be  sold  by  virtue  of  the  execution 
issued  upon  his  own  judgment.     Bishop  was  the  purchaser 
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at  this  sale.  He  afterwards  transferred  his  purchase  to  Sel- 
lers, to  whom  the  sheriff  executed  a  deed. 

On  the  2d  day  of  February,  1891,  and  prior  to  the  com- 
mencement of  any  of  these  suits,  Cochran  conveyed  his 
right,  title  and  interest  in  the  Empress  lode  to  the  Boston 
and  Colorado  Company;  and,  so  far  as  is  shown  by  this 
record,  he  was  afterwards  without  interest  of  any  kind  in 
the  property. 

This  proceeding  was  instituted  by  Floyd  against  Cochran 
to  set  aside  the  redemption  by  the  latter,  and  quiet  the  title 
vested  in  him  by  his  sheriff's  deed.  Cochran  residing  with- 
out the  state,  service  was  had  upon  him  by  publication.  Upon 
the  expiration  of  the  statutory  time  for  the  completion  of 
service  had  in  that  way,  Cochran  having  made  no  appear- 
ance, his  default  was  entered  by  the  clerk  in  vacation,  on 
August  16,  1894.  On  the  1st  day  of  October,  1894,  that 
being  the  first  day  of  the  next  succeeding  term  of  the  court 
in  which  the  cause  was  pending,  Sellers  presented  a  peti- 
tion to  the  court,  praying  that  he  might  be  permitted  to 
intervene,  and  be  made  a  party  defendant  to  the  action,  and 
allowed  ta  defend  the  same.  Against  the  objection  of  the 
plaintiff,  the  court  granted  the  prayer  of  the  petition,  and 
allowed  it  to  be  filed.  The  petition  which  was  filed  was 
styled  a  "petition  in  intervention,"  but  it  was  really  an  an- 
swer and  cross  complaint.  It  contained  a  denial  of  each  and 
every  allegation  of  the  complaint,  alleged  the  facts  showing 
his  interest  in  the  subject  of  the  action,  set  forth  the  title 
which  he  had  acquired  by  virtue  of  the  sale  under  Bishop's 
judgment,  and  concluded  with  a  prayer  for  a  cancellation  of 
the  deed  under  which  the  plaintiff  claimed,  and  for  the  quiet- 
ing of  his  own  title.  Upon  the  hearing  the  court  found  the 
issues  against  the  plaintiff,  and  entered  a  decree  dismissing 
his  complaint,  and  also  the  cross  complaint  of  Sellers,  giving 
Sellers  a  judgment  for  costs.  The  facts  in  evidence  were 
as  we  have  already  stated  them. 

The  assignments  which  require  attention  are,  that  the 
court  erred  in  permitting  Sellers  to  intervene  after  the  de- 
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fault  of  Cochran  had  been  entered ;  that  the  court  erred  in 
deciding  that  Cochran  had  the  right  to  redeem  the  property 
from  Floyd's  sale,  and  that  the  court  erred  in  holding  that 
Bishop  had  the  right  to  redeem  the  property  from  the  sale 
under  the  judgment  in  favor  of  Sellers. 

As  we  have  already  said,  we  do  not  regard  the  pleading 
filed  by  Sellers  as  properly  a  petition  in  intervention.  By 
section  22  of  the  code,  any  person  is  entitled  to  intervene 
in  an  action  who  has  an  interest  in  the  matter  in  litigation, 
in  the  success  of  either  of  the  parties  to  the  action,  or  an 
interest  against  both.  Section  17  provides  that  when  in  a 
civil  action  a  person  not  a  party  thereto,  but  having  an 
interest  in  the  subject  thereof,  makes  application  to  the  court 
to  be  made  a  party,  it  may  order  him  to  be  brought  in,  and, 
upon  due  service  upon  the  adverse  party  of  his  complaint  or 
answer,  the  same  proceedings  shall  be  had  as  if  he  had  been 
an  original  party  to  the  suit.  No  time  is  fixed  within  which 
application  shall  be  made  either  to  intervene  or  become  a 
party,  but,  of  course,  there  is  a  period  in  the  history  of  a  case 
beyond  which  it  will  not  be  entertained.  We  think  Sellers 
became  a  defendant  and  not  an  intervenor.  He  denied  the 
allegations  of  the  complaint  in  the  form  prescribed  in  the 
case  of  an  answer,  and  when  the  court  dismissed  his  cross 
complaint,  what  was  left  of  his  pleading  was  matter  which 
is  proper  only  in  an  answer.  But  it  is  not  very  material 
what  technical  name  we  give  to  the  pleading.  It  was  not 
filed  too  late.  The  default  of  Cochran  was  entered  in  vaca- 
tion by  the  clerk.  Permission  to  one  not  a  party,  either  to 
intervene  or  defend,  must  come  from  the  court.  Sellers 
availed  himself  of  the  earliest  possible  opportunity  to  make 
his  application.  He  acted  immediately  when  the  court  con- 
vened, and  before  any  proceedings  were  had,  or  could  have 
been  had,  in  the  case,  except  the  entry  of  the  default,  which 
he  could  not  prevent,  and  by  which  his  rights  were  in  no 
wise  affected. 

The  principal  question  in  the  case,  however,  concerns  the 
right  of  Cochran  to  redeem.     If  he  had  no  such  right,  the 
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sheriffs  deed  to  Floyd  was  valid,  and  conveyed  the  property 
sold ;  otherwise,  it  was  absolutely  void.  As  a  matter  of  fact, 
Cochran  was  not,  at  the  time  of  the  attempted  redemption,  or 
even  at  the  time  the  suit  was  commenced,  an  owner  in  the 
property ;  and  it  is  argued  that  for  that  reason  he  lacked  a 
qualification  essential  to  the  right  of  redemption.  The  pro- 
visions of  the  statute  regulating  redemptions  by  judgment 
defendants  are  as  follows : 

"  It  shall  be  lawful  for  any  defendant,  his  heirs,  executors, 
administrators  or  grantees,  whose  lands  or  tenements  shaL 
be  sold  by  virtue  of  any  execution,  within  six  months  from 
such  sale,  to  redeem  such  lands  or  tenements  by  paying  to 
the  purchaser  thereof,  his  executors,  administrators  or  assigns, 
or  the  sheriff  or  other  officer  who  sold  the  same,'  for  the  ben- 
efit of  such  purchaser,  the  sum  of  money  which  may  have 
been  paid  on  the  purchase  thereof,  or  the  amount  given  or 
bid  if  purchased  by  the  plaintiff  in  the  execution,  together 
with  the  interest  thereon  at  the  rate  of  ten  per  cent  from  the 
time  of  such  sale  ;  and  on  such  sum  being  paid  as  aforesaid, 
the  said  sale  and  the  certificate  thereupon  granted  shall  be 
null  and  void."     General  Statutes,  sec.  1851. 

It  is  contended  by  the  plaintiff  that  by  virtue  of  the  fore- 
going provisions,  there  is  no  right  of  redemption  in  any 
defendant,  unless  he  is  the  actual  owner  of  the  lands  or  tene- 
ments sold,  and  that  therefore  Cochran's  attempted  redemp- 
tion was  abortive,  and  resulted  in  nothing.  If  the  statute 
may  be  so  construed,  then  it  becomes  the  duty  of  the  sheriff 
before  receiving  redemption  money,  or  issuing  a  certificate  of 
redemption,  to  assure  himself  that  the  title  to  the  property 
is  in  the  party  seeking  to  redeem.  To  that  end  he  must 
make  examination  of  the  records  in  the  recorder's  office ; 
but  even  after  so  doing  he  might  feel  himself  incompetent  to 
pass  upon  the  question  of  title.  To  fix  the  actual  ownership 
might  require  an  adjudication,  and  before  that  could  be  con- 
cluded the  time  for  redemption  might  expire.  And  a  party 
purchasing  under  execution  issued  after  an  apparent  redemp- 
tion would  buy  at  his  peril.     There  might,  after  all,  be  no 
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redemption,  because  it  might  be  afterwards  determined  that 
the  person  redeeming  was  not  in  fact  the  owner  of  the  land. 

We  do  not  find  anything  in  the  language  of  the  statute  to 
warrant  such  a  construction.  If  the  intention  had  been  that 
the  sheriff  should  conduct  an  investigation  of  title  before  tak- 
ing redemption  money,  there  would  be  somewhere  some  pro- 
vision prescribing  the  manner  of  the  investigation,  or  what 
evidence  of  title  would  be  sufficient;  but  there  is  none.  As 
the  sheriff  is  the  officer  who  executes  the  process  of  the 
court,  he  has  nothing  to  guide  him  but  the  records  of  his  own 
office.  He  has  the  writ  by  virtue  of  which  he  made  the  levy 
and  sale,  and  if  it  appears  from  it  that  the  land  was  levied 
upon  and  sold  as  the  property  of  a  defendant,  he  must  regard 
the  latter  as  its  owner  for  all  the  purposes  of  the  sale,  and  of 
the  proceedings  subsequent  to  the  sale.  The  provision  that 
any  defendant  whose  lands  or  tenements  shall  be  sold  may 
redeem  the  same,  was  not  intended  to  make  actual  ownership 
the  test  of  the  right  of  redemption.  It  was  simply  intended, 
where  lands  were  levied  upon  and  sold  as  the  property  of 
some  one  or  more  of  the  defendants,  to  confine  the  light  to 
them,  excluding  other  defendants  or  strangers,  so  that  the 
sheriff,  when  tendered  money  for  redemption,  could  imme- 
diately ascertain,  by  reference  to  his  own  records,  whether 
the  party  offering  the  money  was  so  related  to  the  sale  as  to 
authorize  him  to  effect  the  redemption. 

In  this  case  the  suit  was  against  both  defendants,  the  land 
was  attached  as  the  property  of  both  defendants,  the  judg- 
ment was  against  both  defendants,  and  the  land  was  sold  by 
virtue  of  the  execution  issued  upon  the  judgment,  as  the 
land  of  both  defendants.  By  the  record  of  the  case,  outside 
of  which  the  statute  gave  the  sheriff  no  right  to  look,  the 
land  sold  belonged  to  both  defendants,  and  might  be  re- 
deemed by  either,  or  by  both  together  ;  and  when  the  money 
was  tendered  by  Cochran,  the  sheriff  had  no  alternative 
except  to  receive  it,  and  upon  its  payment  to  him  the  re- 
demption was  complete.  This  redemption  was  therefore 
properly  made  by  Cochran  ;  and  as,  by  the  terms  of  the  stat- 
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ute,  when  the  redemption  money  was  paid,  the  sale  and 
certificate  to  Floyd  became  null  and  void,  the  deed  sub- 
sequently executed  was  a  nullity  too. 

There  was  in  evidence  for  Floyd  the  record  of  a  suit  be- 
tween The  Boston  and  Colorado  Gold  and  Silver  Mining 
Company  as  plaintiff,  and  one  F.  M.  Bisbee  as  defendant, 
brought  apparently  for  the  purpose  of  quieting  the  title  of 
the  plaintiff  company  in  a  piece  of  land  called  the  "  Empress 
Mill  Site,"  against  some  claim  of  the  defendant.  It  was 
proved  that  Cochran  paid  Bisbee's  attorney's  fees,  and  the 
other  expenses  of  his  defense.  The  judgment  was  for  the 
plaintiff.  Some  argument  is  made  by  Floyd's  counsel  that 
the  result  of  that  suit  concluded  Cochran  in  the  matter  of 
his  claim  of  title,  and  that  because  Cochran  was  concluded 
Sellers  is.  We  do  not  understand  the  argument,  and  have 
no  suspicion  of  the  object  counsel  had  in  introducing  the 
record;  but  we  may  8&y,  first,  that  the  property  involved  in 
that  controversy  was  not  the  property  whioh  Cochran  re- 
deemed, and  which  is  the  subject  of  this  litigation ;  second, 
even  if  it  was,  Cochran  could  not  have  been  more  effectually 
concluded  by  the  judgment  than  he  was  by  the  deed  which, 
prior  to  that  time,  he  executed  to  the  Boston  and  Colorado 
Company ;  and,  third,  whether  Cochran  was  concluded  by 
either  deed  or  judgment,  was  a  question  with  which  Sellers 
was  not  in  the  slightest  degree  concerned,  and  the  determina- 
tion of  which  could  have  no  possible  influence  upon  the  title 
which  he  acquired. 

The  objection  made  to  the  redemption  by  Bishop  from  the 
sale  under  Sellers'  execution  does  not  deserve  much  notice. 
Counsel  probably  felt  it  incumbent  upon  him  to  object  be- 
cause Bishop's  redemption  was  an  important  part  of  the  evi- 
dence showing  such  interest  in  Sellers  as  entitled  him  to  be 
made  a  party  to  the  suit.  The  statute  provides  for  the  re- 
demption of  land  by  a  judgment  creditor  from  sale  under 
execution,  and  gives  him  three  months  for  that  purpose  after 
the  expiration  of  the  time  within  which  a  judgment  defend- 
ant may  redeem.  General  Statutes,  sec.  1852.  Bishop's 
Vol.  VII— 32 
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redemption  appears  from  the  record  to  have  been  conducted 
in  strict  conformity  with  the  statute,  and  the  objection  to  it 
is  not  supported  by  any  reason  which  we  feel  called  upon  to 
discuss. 

The  judgment  must  be  affirmed. 

Affirmed. 
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|J3  ffffl  1.  Execution  Sales— Subsequent  Liens. 

A  sale  of  land  under  execution  destroys  all  liens  subsequent  to  the  judg- 
ment upon  which  the  execution  was  issued,  or  that  which  it  is  used 
to  enforce. 

2.  Redemption  by  Judgment  Debtor. 

If  property  sold  under  execution  be  redeemed  by  the  judgment  debtor, 
subsequent  liens  extinguished  by  the  sale  revive  and  reattach  in 
their  proper  order. 

3.  Redemption  by  Judgment  Creditor. 

The  effect  of  a  redemption  from  a  sale  under  execution  by  a  judgment 
creditor  is  the  revival  of  his  own  lien.  Other  such  liens  which  were 
extinguished  by  the  sale  remain  extinct,  notwithstanding  they  may 
have  been  superior  to  his  in  point  of  time.  Such  lien  holders  can 
take  no  advantage  by  reason  of  his  redemption  except  by  comply- 
ing with  the  statute  permitting  them  to  redeem. 

4.  Attachment  Lien,  Duration  of. 

An  attachment  lien  upon  real  estate  continues  for  six  years  where  the 
creditor  secures  no  judgment  lien  by  the  filing  of  a  transcript  of  the 
judgment  docket. 

6.  Merger— Relation. 

An  attachment  lien  merges  in  that  of  the  judgment  when  a  judgment 
lien  is  acquired,  but  the  latter  relates  back  to  the  date  of  the  former. 

Appeal  from  the  District  Court  of  Boulder  County. 

Mr.  J.  R.  Zuver,  for  appellants. 

Messrs.  Adams  &  Adams,  for  appellee. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  by  John  A.  Sellers  against  Charles  O. 
Floyd,  J.  M.  Beach  and  Lewis  L.  Wadsworth,  to  quiet  the 
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title  of  the  plaintiff  in  the  Empress  lode  against  claims  set 
up  by  the  defendants  to  the  same  property.  The  record  dis- 
closes that  the  real  defendant  is  Floyd,  and  that  the  others 
were  made  parties  principally  for  the  purposes  of  a  temporary 
injunction.  The  complaint  alleges  title  in  the  plaintiff,  by 
virtue  of  a  sheriff's  sale  and  conveyance  under  a  judgment 
recovered  by  Elson  S.  Bishop  against  Samuel  Cochran  and 
The  Boston  and  Colorado  Gold  and  Silver  Mining  Company, 
and  avers  that  Floyd  claims  to  be  the  owner  of  the  property, 
by  virtue  of  a  sheriff's  deed  executed  pursuant  to  a  sale  under 
a  judgment  in  his  own  favor  against  the  same  parties,  from 
which  sale  the  property  was  redeemed  by  Cochran  within 
the  statutory  period,  and  before  execution  of  the  deed  to 
Floyd.  The  facts  concerning  the  execution  of  both  deeds  and 
the  redemption  by  Cochran,  will  be  found  in  Floyd  v.  Sellers 
ante,  p.  491.  We  there  held  the  deed  to  Sellers  good,  and 
that  to  Floyd  inoperative  and  invalid ;  and  if  the  questions 
considered  in  that  case  were  the  only  ones  involved  in  this, 
our  duty  would  be  confined  to  a  reiteration  of  that  decision. 
In  that  case  Floyd,  as  plaintiff,  sought  the  annulment  of 
Cochran's  redemption,  and  the  affirmance  of  his  own  title ; 
and  Sellers,  having  caused  himself  to  be  made  a  party  de- 
fendant, filed  an  answer,  and  also  a  cross  complaint  praying 
a  decree  sustaining  his  title.  At  the  hearing  the  court  dis- 
missed his  cross  complaint  without  prejudice,  giving  judg- 
ment generally  against  Floyd ;  and  this  complaint  is  sub- 
stantially that  cross  complaint,  as  the  foundation  of  an 
original  proceeding.  The  prayer  here  is  that  the  title  of  the 
plaintiff  be  adjudged  good  and  valid,  and  that  the  defendants 
be  forever  barred  from  asserting  any  right  or  interest  in  the 
property.  There  was  a  decree  in  accordance  with  the  prayer, 
from  which  the  defendants  have  appealed. 

The  answer  of  Floyd,  in  addition  to  the  matters  set  forth 
in  his  complaint  in  the  former  action,  averred  the  ownership 
by  him  of  certain  judgments  recovered  against  The  Boston 
and  Colorado  Gold  and  Silver  Mining  Company,  which, 
either  by  virtue  of  attachments  duly  levied,  or  by  virtue  of 
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transcripts  filed  with  the  recorder,  were  liens  upon  the  land, 
and  which  were  averred  to  be  wholly  unsatisfied.  The  case 
was  submitted  upon  certain  stipulated  facts,  among  which 
are  the  following : 

"That  on  the  6th  day  of  July,  1892,  Whitney  &  Met- 
calf  commenced  an  action  by  attachment  against  The  Boston 
and  Colorado  Gold  and  Silver  Mining  Company,  the  sole 
and  only  record  title  owner  of  the  property  in  controversy, 
and  upon  said  day  and  year  had  an  attachment  duly  issued 
and  levied  upon  said  property,  and  said  levy  duly  filed  with 
the  county  clerk  and  recorder  of  Boulder  county,  Colorado ; 
that  on  the  8th  day  of  October,  A.  D.  1892,  said  Whitney  & 
Metcalf  duly  recovered  a  judgment  in  said  action  in  the 
county  court  of  Boulder  county,  Colorado,  sustaining  said 
attachment,  and  for  $193.25  and  $33.49  costs  of  suit.  That 
on  the  20th  day  of  November,  1894,  said  Whitney  &  Met- 
calf, for  a  valuable  consideration,  duly  sold  and  assigned 
said  judgment  to  Charles  O.  Floyd,  a  defendant  herein  ;  that 
said  judgment  now  remains  in  full  force  and  effect  and  is 
wholly  unsatisfied,  and  no  execution  has  ever  been  issued 
upon  said  judgment. 

"  That  on  the  26th  day  of  August,  1892,  the  defendant 
herein,  Charles  O.  Floyd,  duly  recovered  a  judgment  of  the 
county  court  of  Boulder  county,  Colorado,  against  The  Bos- 
ton and  Colorado  Gold  and  Silver  Mining  Company  for  #682 
and  $31.80  costs.  That  on  the  29th  day  of  August,  1892, 
he  filed  a  transcript  of  said  judgment  in  the  office  of  the 
county  clerk  and  recorder  of  Boulder  county,  Colorado; 
that  said  judgment  now  remains  in  full  force  and  is  wholly 
unsatisfied  except  as  satisfied  by  a  sale  of  the  property  in 
controversy  on  the  8th  day  of  December,  A.  D.  1894,  under 
an  execution  duly  issued  thereon. 

"  That  on  the  10th  day  of  October,  1892,  the  defendant 
herein,  Charles  O.  Floyd,  duly  recovered  a  judgment  of  the 
county  court  of  Boulder  county,  Colorado,  against  The  Bos- 
ton and  Colorado  Gold  and  Silver  Mining  Company  for 
$281.30  and  costs  taxed  at  $14.10 ;  that  on  the  12th  day  of 


1896.]  Floyd  v.  Sellers.  501 

October,  1892,  he  duly  filed  a  transcript  of  said  judgment  in 
the  office  of  the  county  clerk  and  recorder  of  Boulder  county, 
Colorado ;  that  said  judgment  is  now  in  full  force  and  wholly 
unsatisfied  except  by  a  sale  of  the  property  in  controversy 
upon  the  8th  day  of  December,  1894,  upon  an  execution 
duly  issued  thereon. 

"  That  on  the  18th  day  of  March,  1892,  the  First  National 
Bank  of  Boulder,  Colorado,  commenced  an  action  by  attach- 
ment against  The  Boston  and  Colorado  Gold  and  Silver  Min- 
ing Company,  the  sole  and  only  record  title  owner  of  the 
property  in  controversy,  and  upon  said  day  and  year  had  a 
writ  of  attachment  duly  issued  therein  and  duly  levied  upon 
the  property  in  controversy,  and  upon  said  18th  day  of 
March,  1892,  had  said  levy  duly  recorded  in  the  office  of  the 
county  clerk  and  recorder  of  Boulder  county,  Colorado. 
That  on  the  30th  day  of  July,  1892,  a  judgment  of  the 
county  court  of  Boulder  county,  Colorado,  was  duly  ren- 
dered therein,  sustaining  said  attachment,  and  for  $712.08 
and  $58.95  costs;  that  immediately  after  the  rendition  of 
said  judgment  said  First  National  Bank,  for  a  valuable  con- 
sideration, duly  sold  and  assigned  said  judgment  to  Charles 
O.  Floyd,  one  of  the  defendants  herein ;  that  said  judgment 
now  remains  in  full  force  and  effect  and  is  wholly  unsatisfied, 
except  as  it  was  satisfied  by  a  sale  of  the  property  in  contro- 
versy on  the  8th  day  of  December,  1894,  under  an  execution 
duly  issued  thereon." 

The  court,  after  making  certain  findings  of  law,  decreed 
that  the  defendants  and  each  of  them  be  forever  barred  from 
all  claim  to  any  right,  title,  interest  or  estate  in  the  Empress 
lode  mining  claim,  and  adjudged  that  they  had  no  right, 
'title,  interest  or  estate  whatever  in  or  to  the  premises,  and 
that  the  title  of  the  plaintiff  was  good  and  valid.  In  the 
findings  the  judgments  held  by  Floyd,  and  their  effect  upon 
the  plaintiff's  title,  were  entirely  ignored,  possibly  because 
the  court  regarded  them  as  without  significance.  Why  they 
did  not  receive  mention  we  have  no  means  of  knowing,  and 
are  unable  to  conjecture. 
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There  is  a  curious  and  unexplained  silence  in  the  record 
concerning  facts,  a  knowledge  of  which  is  necessary  to  a 
determination  of  the  rights  to  which  Floyd's  ownership  of 
the  judgments  entitles  him.  The  effect  of  the  decree  is  to 
cut  him  off,  absolutely  and  forever,  from  any  claim  upon  the 
property  by  virtue  of  his  judgments ;  but  if  the  liens  of  these 
judgments,  or  any  of  them,  were  prior  and  paramount  to  the 
lien  through  which  the  title  of  the  plaintiff  was  derived,  the 
decree  is  inequitable  and  unjust. 

It  is  disclosed  by  the  record  in  the  former  suit  that  the 
plaintiff  in  this,  in  an  action  against  Cochran  and  the  Min- 
ing Company,  levied  an  attachment  on  the  real  estate  in 
controversy  ;  that  the  attachment  was  sustained,  and  that  he 
recovered  judgment  against  both  defendants,  upon  which 
execution  was  issued  and  the  property  sold ;  that  Bishop,  a 
subsequent  judgment  creditor,  effected  a  redemption  from 
that  sale,  and  caused  the  property  to  be  sold  to  satisfy  his 
own  judgment,  being  himself  the  purchaser  for  the  amount  of 
the  redemption  money  and  interest,  and  transferred  to  the 
plaintiff  his  right  to  receive  the  deed  to  be  executed  pursu- 
ant to  the  sale.  The  deed  was  accordingly  executed  to  the 
plaintiff.  This  is  the  deed  under  which  the  plaintiff  claims. 
If  the  lien  of  the  attachment  by  Sellers  was  prior  to  the 
liens  which  Floyd  claims  to  hold,  the  latter  were  extin- 
guished by  the  sale.  The  effect  of  a  sale  of  land  on  execu- 
tion is  to  destroy  all  liens  which  are  subsequent  to  the  lien 
of  the  judgment  upon  which  the  execution  was  issued,  or  that 
which  it  was  used  to  enforce.  If  the  property  is  redeemed 
from  the  sale  by  the  judgment  debtor,  the  title  revests  in 
him,  and  the  extinct  liens  are  revived,  and  reattach  in  their 
proper  order.  But  a  redemption  is  allowed  to  a  judgment  * 
creditor,  whose  judgment  lien  is  subsequent  to  that  under 
which  the  sale  is  made,  for  the  purpose  of  enabling  him  to 
obtain  satisfaction  of  his  own  judgment.  He  must  sue  out 
an  execution  upon  his  judgment  and  place  it  in  the  hands  of 
the  proper  officer,  who  shall  thereupon  indorse  upon  it  a 
levy  upon  the  land  to  be  redeemed.    Be  must  then  pay  to 
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the  officer  the  amount  of  money  for  which  the  land  was  sold 
with  ten  per  cent  per  annum  interest,  and  the  property  must 
be  advertised  and  offered  for  sale  by  virtue  of  his  execution. 
At  the  sale  he  is  considered  as  having  bid  the  amount  of  the 
redemption  money,  and  interest  from  the  date  of  the  redemp- 
tion. If  no  higher  bid  is  made,  the  land  is  struck  off  and 
sold  to  him,  and  in  that  case  no  other  redemption  is  allowed. 
General  Statutes,  sees.  1852, 1853. 

The  purpose  for  which  a  judgment  creditor  is  permitted 
to  redeem  limits  the  effect  of  his  redemption  to  a  revival  of 
his  own  judgment  lien.  The  others  which  were  extinguished 
by  the  sale,  remain  extinct ;  and  notwithstanding  they  may 
have  been  superior  to  his  in  point  of  time,  the  holders,  not 
having  availed  themselves  of  the  provisions  of  the  statute 
permitting  them  to  redeem,  can  claim  no  advantage  by  reason 
of  his  redemption  ;  and  if  the  property  is  struck  off  to  him 
for  the  amount  of  the  redemption  money  and  interest,  he 
takes  the  title  discharged  from  the  liens  of  the  prior  judg- 
ments, and  subject  to  no  further  redemption.  If,  therefore, 
Sellers  acquired  his  attachment  lien  before  the  liens  of  these 
judgments  were  perfected,  the  redemption  by  Bishop  from 
the  sale  under  Sellers'  judgment,  the  subsequent  sale  under 
his  own  judgment  for  th.e  amount  of  the  redemption  money 
and  interest,  the  transfer  of  his  purchase  to  Sellers,  and  the 
execution  of  the  deed  to  the  latter,  operated  to  vest  in  Sel- 
lers a  perfect  title  as  against  the  judgments  in  question. 

But  while  the  record  in  the  former  case  recites  the  fact  of 
the  levy  of  Sellers'  attachment,  it  does  not  show  when  it  wa& 
either  issued  or  levied,  and  this  record  does  not  even  refer  to 
the  attachment.  The  dates  of  the  recovery  of  the  Sellers 
and  Bishop  judgments,  and  the  fact  of  the  redemption  by 
Bishop,  are  given  in  the  complaint  and  are  not  controverted 
by  the  answer ;  but  there  is  nothing  in  the  complaint,  or  in 
the  agreed  statement,  to  show  that  Sellers  had  any  lien  upon 
the  property  prior  to  the  recovery  of  his  judgment*  or  that 
even  the  judgment  itself  was  ever  made  a  lien.  As  that  judg- 
ment was  not  recovered  until  the  6th  day  of  February,  1893> 
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it  is  manifest  that  each  of  the  liens  agreed  upon,  as  being 
held  by  Floyd,  was  prior  and  superior  to  any  lien  which  could 
have  been  acquired  by  virtue  of  the  Sellers'  judgment;  and 
that  therefore,  if  the  only  lien  which  Sellers  had  was  acquired 
in  pursuance  of  his  judgment,  he  took  the  title  subject  to  the 
liens  of  Floyd,  and  still  holds  it  subject  to  them,  unless  for 
some  reason  Floyd  has  lost  the  right  to  assert  them.  Two 
of  the  judgments  were  recovered  by  Floyd  in  his  own  name 
against  the  Mining  Company,  transcripts  of  which  were  filed 
in  the  office  of  the  recorder  of  the  proper  county, — one  on 
August  29,  1892,  and  the  other  on  October  12,  1892,  and 
upon  those  dates  the  judgments  respectively  became  liens 
upon  the  real  estate  of  the  judgment  defendant  in  that  county. 
The  period  of  the  life  of  a  lien  thus  acquired  is  six  years 
from  entry  of  judgment.     Session  Laws,  1891,  p.  246. 

These  judgments  were  liens  upon  the  property  in  question 
to  the  extent  of  the  judgment  defendant's  interest  in  it  at  the 
time  Sellers  recovered  his  judgment ;  and  unless  the  latter 
held  the  property  by  an  attachment  in  his  suit  levied  and 
made  a  lien  prior  to  the  liens  of  these  judgments,  the  latter 
were  valid  and  subsisting  liens  at  the  time  of  the  renditiou 
of  this  decree,  and  a  decision  that  the  plaintiff  had  a  perfect 
title  to  the  property,  and  that  Floyd  had  no  interest  in  the 
premises,  notwithstanding  these  judgment  liens,  cannot  be 
upheld. 

Two  of  the  judgments  agreed  upon,  one  in  favor  of  Whit- 
ney &  Metcalf,  and  the  other  in  favor  of  the  First  National 
Bank  of  Boulder,  never  became  liens  as  judgments.  The 
necessary  transcripts  were  not  filed.  The  suits  were  com- 
menced by  attachment,  and  the  only  liens  which  the  judg- 
ments could  be  used  to  enforce  were  the  attachment  liens. 
On  the  Whitney  &  Metcalf  judgment  no  execution  was  ever 
issued.  On  that  of  the  bank  an  execution  was  issued  by 
virtue  of  which  a  sale  was  had  on  December  8,  1894,  but  it 
must  have  been  issued  more  than  two  years  after  the  judg- 
ment was  entered.  While  the  time  a  judgment  lien  shall 
continue  after  it  has  been  perfected  is  fixed  by  law,  there  is 
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no  provision  concerning  the  duration  of  a  lien  by  an  attach- 
ment. It  is  contended  for  the  plaintiff  that  where  the  judg- 
ment itself  is  not  made  a  lien,  the  lien  of  the  attachment  can 
be  preserved  only  by  the  issue,  within  a  reasonable  time,  of 
an  execution  upon  the  judgment;  that  two  years  is  not  a 
reasonable  time ;  that  therefore  in  the  bank  case  the  attach- 
ment lien  had  expired  before  execution  issued,  and  that  in 
the  Whitney  &  Metcalf  case  it  had  expired  because  no  exe- 
cution was  ever  issued.  The  question  which  counsel  raises 
was  the  subject  of  some  discussion  by  Helm,  J.,  in  his  opin- 
ion delivered  in  the  case  of  Emery  v.  Yount,  7  Colo.  107,  in  the 
course  of  which  he  said :  4J  We  do  not  decide  how  long  this 
attachment  lien  upon  realty  would  hold  good,  nor  how  soon 
the  attachment  creditor  should  move  to  subject  the  property 
to  the  satisfaction  of  his  judgment.  When  a  transcript  of  the 
judgment  docket  is  filed  with  the  recorder,  the  lien  secured 
is  good  for  six  years,  whether  execution  issue  or  not.  And 
it  may  be  that  in  cases  like  this,  where  the  creditor  secures 
no  judgment  lien  upon  all  the  debtor's  realty,  his  attachment 
lien  upon  a  specific  portion  thereof  would  be  held  to  survive 
for  the  same  period.  *  *  *  Plaintiff's  attachment  lien  did 
not  merge  because  she  never  filed  a  transcript  of  the  judg- 
ment docket,  and  never  acquired  a  judgment  lien.  It  is 
still  in  force,  and  she  is  entitled  to  the  benefit  thereof.  No 
hardship  will  result  in  other  cases  from  the  application  of' 
the  rule  we  thus  recognize  and  adopt,  for  by  our  statute  an 
attachment  of  realty  is  secured  by  the  sheriff's  filing  with 
the  county  recorder  a  copy  of  the  writ  and  description  of  the 
property  attached ;  and  this  record  is  notice  to  all  the  world 
of  the  attachment  lien  acquired  thereby ;  it  informs  parties 
dealing  with  the  debtor  of  the  creditor's  claim  upon  the  prop- 
erty, quite  as  effectively  as  does  the  filing  of  a  transcript  of 
the  judgment  docket." 

The  question,  however,  was  not  decided,  because  the  facts 
of  the  case  did  not  make  its  decision  necessary;  but  the 
observations  of  the  learned  judge  are  at  least  suggestive.  In 
the  case  of  attachment  of  personal  property,  there  are  reasons 
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why  the  attachment  plaintiff  should  be  held  to  some  degree 
of  deligence  after  judgment  in  subjecting  the  property  at- 
tached to  the  payment  of  his  claim  which  have  no  force  in 
the  case  of  attachment  of  real  property.  The  difference  in 
the  nature  of  the  two  kinds  of  property  makes  the  justice  of 
this  observation  apparent.  When  a  transcript  of  the  judg- 
ment is  filed  with  the  recorder,  it  becomes  a  lien  upon  all 
the  real  estate  of  the  judgment  defendant  situated  in  the 
county,  for  six  years  from  the  rendition  of  the  judgment. 
The  lien  of  the  attachment  becomes  merged  in  that  of  the 
judgment,  but  its  priority  is  preserved,  and  the  lien  of  the 
judgment,  in  so  far  as  the  specific  real  estate  attached  is  con- 
cerned, relates  back  to  the  lien  of  the  attachment.  Formerly 
the  law  was  that  in  order  to  preserve  the  judgment  lien, 
execution  must  be  issued  within  one  year;  and  in  Speelman 
v.  Chaffee,  5  Colo.  247,  decided  while  this  law  was  in  force, 
it  was  at  least  intimated  that  the  statute  would  be  the  proper 
guide  in  determining  the  question  of  diligence  on  the  part 
of  an  attaching  creditor  in  enforcing,  after  judgment,  the 
lien  of  his  attachment.  That  is  not  the*  law  now,  and  was 
not  when  any  of  these  judgments  were  recovered,  or  attach- 
ments issued;  but  the  intimation  is  not  without  value, 
nevertheless.  As  the  law  now  stands,  the  lien  of  a  judgment 
continues  for  six  years  whether  an  execution  be  issued  or 
not.  An  attachment  becomes  a  lien  by  filing  with  the 
county  recorder  a  copy  of  the  writ  and  a  description  of  the 
property  attached.  The  lien  of  a  judgment  upon  all  of  the 
judgment  debtor's  real  estate  in  the  county  is  acquired  by 
filing  a  transcript  of  the  docket  entry  with  the  recorder. 
Both  records  are  equally  notice  to  the  world  of  the  liens 
acquired,  and  there  is  no  reason  why  a  greater  degree  of 
diligence  should  be  exacted  from  a  judgment  creditor  whose 
only  lien  is  that  of  his  attachment,  than  is  required  by  the 
statute  in  the  enforcement  of  the  lieu  of  a  judgment.  In 
the  latter  case  six  years  are  allowed,  and  we  can  perceive  no 
distinction  between  the  two  classes  of  liens  which  would 
make  a  shorter  time  negligence,  where  the  lien  is  that  of  an 
attachment  and  not  of  a  judgment. 
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But  there  is  one  of  these  judgments  which  is  not  entitled 
to  consideration  in  this  case.  It  is  the  one  in  favor  of  Whit- 
ney &  Metcalf.  That  judgment  did  not  become  the  prop- 
erty of  Floyd  until  November  20, 1894.  This  action  was 
commenced  November  5, 1894.  Floyd  purchased  the  judg- 
ment a  considerable  time  after  suit  was  brought,  and  prob- 
ably did  so  for  the  sole  purpose  of  interposing  it  as  a  defense. 
The  condition  of  the  plaintiff's  title  at  the  time  of  the  com- 
mencement of  the  action,  and  the  claims  of  the  defendants 
against  the  property  existing  at  the  same  time,  presented  the 
only  questions  to  be  determined  in  the  case.  The  plaintiff 
sought  the  quieting  of  his  own  title  against  hostile  claims 
then  made  by  the  defendants,  particularly  Floyd ;  and  the 
latter  could  not  defeat  the  action  by  buying  in  outstanding 
titles  or  incumbrances  after  its  commencement. 

Whether  the  plaintiff  is  entitled  to  the  relief  prayed  de- 
pends entirely  upon  the  date  of  the  inception  of  Sellers* 
attachment  lien,  concerning  which  the  record  conveys  no 
information.  As  the  record  stands  the  decree  was  erroneous, 
and  will  be  reversed,  with  leave  to  the  parties  to  amend 
their  pleadings  as  they  may  be  advised. 

Reversed. 


King  v.  The  C.  C.  Bendell  Commission  Company. 

Practice — Jttdgment  Should  Follow  Evidence. 

Where,  upon  the  testimony,  the  finding  should  have  been  for  a  sum 
certain  for  the  plaintiff  or  for  a  different  sum  for  the  defendant, 
a  judgment  arrived  at  by  splitting  the  difference  is  arbitrary  and 
erroneous. 

Error  to  the  County  Court  of  Arapahoe  County. 

Mr.  A.  B.  McKinley  and  Mr.  Charles  G.  Worden,  for 
plaintiff  in  error. 

Mr.  W.  J.  Weeber,  for  defendant  in  error. 
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Thomson,  J.,  delivered  the  opinion  of  the  court. 

About  the  18th  day  of  January,  1894,  Bendell  and  Bab- 
cock,  as  The  C.  C.  Bendell  Commission  Company,  sold  to 
King  two  hundred  and  fifty  cases  of  eggs  for  $918.75,  of 
which  sum  King  paid  in  cash,  at  the  time  of  the  purchase, 
$500,  leaving  an  unpaid  balance  of  $418.75,  to  recover  which 
this  suit  was  brought. 

The  plaintiffs  were  commission  merchants  doing  business 
in  Denver,  and  the  defendant  was  a  commission  merchant 
doing  business  in  Leadville.  Shortly  after  the  receipt  by 
the  defendant  King  of  the  eggs  at  Leadville,  a  large  portion 
of  them  were  found  to  be  decayed  and  worthless.  The 
defendant  advised  the  plaintiffs  of  their  condition,  rescinded 
the  sale,  shipped  a  portion  of  them  back  to  the  plaintiffs,  and 
notified  them  that  the  remainder  in  his  possession  were  held 
by  him  subject  to  their  order.  The  plaintiffs  refused  to 
receive  the  eggs  returned,  or  make  any  order  for  the  dispo- 
sition of  those  in  the  defendant's  hands. 

The  evidence  on  the  part  of  the  defendant  was  that  when 
he  purchased  the  eggs,  the  plaintiffs  represented  them  to  him 
as  being  sound  and  merchantable.  The  evidence  for  the 
plaintiffs  was  that  there  was  nothing  whatever  said  about 
their  condition  or  quality.  It  was  a  condition  of  the  pur- 
chase that  the  plaintiffs  should  "  candle  "  the  eggs  before 
shipping  them  to  Leadville,  and  reject  those  that  were  un- 
sound, shipping  only  the  remainder.  "  Candling  "  is  a  proc- 
ess, by  means  of  artificial  light,  for  determining  the  quality 
and  condition  of  eggs.  The  plaintiffs  admitted  that  they 
were  to  candle  the  eggs,  but  claimed  that  the  candling  was 
to  be  done  under  the  supervision  of  a  Mr.  Palmer,  who  was 
employed  by  the  defendant  for  that  purpose ;  and  that  Palmer, 
as  the  defendant's  agent,  did  in  fact  have  charge  of  the  can- 
dling. The  defendant  admitted  Palmer's  employment  for  the 
purpose  of  seeing  that  the  candling  was  done,  but  denied  that 
he  was  to  have  any  oversight  of  the  work,  claiming  that  he 
was  merely  to  observe  whether  the  plaintiffs  had  the  work 
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done  or  not,  and  that  he  had  no  control  of  it  whatever,  or 
authority  to  look  into  its  details,  and  did  not  in  fact  give  it 
any  attention  except  to  see  that  it  was  going  on.  The  plain- 
tiffs gave  the  defendant  every  opportunity  to  personally 
inspect  the  eggs,  but  he  made  very  slight  examination  of 
them ;  and,  according  to  his  testimony,  relied  entirely  upon 
the  candling  which  the  plaintiffs  were  to  give  them. 

After  the  plaintiffs  refused  to  receive  the  eggs,  the  defend- 
ant caused  a  portion  to  be  sold  on  their  account,  realizing 
$540.35,  with  which  he  credited  the  plaintiffs,  and  held  the 
remainder  subject  to  their  order.  The  cash  payment  made 
by  him,  and  the  freight  and  other  expenses  connected  with 
the  handling  of  the  eggs,  amounted  to  $608.10,  making  his 
net  loss  $67.75,  for  which  he  claimed  judgment.  The  court 
rendered  judgment  in  the  plaintiffs'  favor  for  $318.75,  just 
$100  less  than  the  amount  of  their  claim ;  from  which  judg- 
ment the  defendant  appeals,  and  with  which  the  plaintiffs 
express  themselves  dissatisfied,  although  they  have  not  as- 
signed cross  errors. 

The  theory  of  the  plaintiffs  is  that  the  defendant  bought 
the  eggs  upon  his  own  judgment,  in  that  he  caused  them  to 
be  tested,  and  took  them  upon  the  test  to  which  he  subjected 
them,  without  relying  upon  any  representation  or  warranty, 
express  or  implied,  by  the  plaintiffs,  so  that  the  maxim 
caveat  emptor  applies  to  him ;  and  their  proofs  tended  to 
support  their  theory.  On  the  ether  hand,  the  defendant  con- 
tends that  the  circumstances  of  the  sale  imply  a  warranty  by 
the  plaintiffs  that  the  eggs  were  sound  and  merchantable, 
and  that  by  reason  of  the  defective  condition  of  a  consider- 
able portion  of  them,  there  was  a  breach  of  the  warranty, 
which  entitles  him  to  remuneration  for  the  loss  which  he  sus- 
tained, and  the  evidence  which  he  adduced  was  in  favor  of 
his  contention. 

The  judgment  that  was  rendered  is  entirely  unexplained 
by  anything  appearing  upon  the  record.  Unless  $818.75  was 
a  purely  arbitrary  sura,  fixed  without  any  reference  whatever 
to  the  proofs,  the  court  must  have  believed  $100  worth  of 
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the  defendant's  evidence,  and  accorded  the  remainder  of  its 
credence  to  that  of  the  plaintiffs.  But  the  case  which  the 
proofs  on  either  side  presented  furnished  no  basis  for  an  ap- 
portionment of  opinion.  There  was  no  line  upon  which  the 
court  could  split  its  belief.  One  side  or  the  other  was  entitled 
to  the  whole  amount  which  it  claimed.  If  the  judgment  had 
been  for  $418.75  in  favor  of  the  plaintiffs,  or  for  467.75  in 
the  defendant's  favor,  we  should  not  disturb  it  on  the  ground 
that  there  was  no  evidence  to  support  it.  As  a  general  rule, 
where  the  findings  of  fact  of  the  trial  court  are  sustained  by 
any  substantial  evidence,  they  are  conclusive  upon  us ;  but 
there  was  no  evidence  from  which  even  an  inference  might 
be  drawn  favorable  to  this  judgment  and  it  must  be  reversed. 

Reversed. 


Nance  (Mulnix,  Substituted),  Treasurer,  v.  Stuart. 

1.  Mandamus — Pleading. 

When  a  warrant  is  made  the  basis  of  mandamus  proceedings  against  the 
state  treasurer  to  compel  its  payment,  and  from  the  allegations  of 
the  petition  it  appears  to  have  been  duly  issued  by  the  auditor,  it 
is  incumbent  upon  the  treasurer  to  plead  the  exhaustion  of  the 
fund  by  antecedent  warrants  if  such  be  the  basis  of  his  defense. 

2.  Wabbants  on  State  Treasurer— Preferred  Claims. 
Warrants  drawn  to  pay  officers  of  the  executive,  judicial  and  legislative 

departments  of  state  are  preferred  claims,  and  must  be  paid  before 
money  can  be  put  to  other  purposes. 

Error  to  the  District  Court  of  Arapahoe  County. 

The  Attorney  General  and  Mr.  F.  P.  Secor,  of  coun- 
sel, for  plaintiff  in  error. 

Messrs.  Tolles  &  Cobbey,  for  defendant  in  error. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

By  an  act  of  the  general  assembly,  dated  the  19th  of  March, 
1889,  provision  was  made  for  two  additional  district  judges 
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in  Arapahoe  county.  At  the  same  session  of  the  general 
assembly  another  act  was  passed  which  appropriated  $16,000 
for  the  payment  of  the  salaries  of  those  judges.  Thomas  B. 
Stuart  was  appointed,  qualified  and  went  into  office.  On  the 
81st  of  July,  Schwanbeck,  who  was  then  the  state  auditor, 
issued  a  warrant,  No.  23,376,  for  $333.33,  to  pay  Stuart's 
salary  for  the  month  of  July.  This  warrant  was  presented 
to  the  treasurer,  indorsed  "  no  funds,"  under  the  statute,  and 
as  having  been  presented  July  31st.  Judge  Stuart  subse- 
quently assigned  the  warrant  to  the  Colorado  Savings  Bank, 
which  became  a  holder  for  value,  and  according  to  the  record 
still  owns  the  paper.  The  Colorado  Savings  Bank  ultimately 
became  embarrassed,  transferred  its  assets  to  an  assignee,  and, 
by  subsequent  appointment,  Judge  Stuart  became  the  repre- 
sentative of  the  institution.  As  the  assignee  of  the  bank,  he 
brought  these  proceedings  against  Albert  Nance,  who  was 
then  the  state  treasurer,  to  compel  the  payment  of  the  war- 
rant. His  petition  recited  the  facts  already  stated  with 
others  and  contained  recitals  that  Nance  had  in  his  hands,  of 
the  assets  of  the  year  1889,  upwards  of  $164,000,  which  was 
unexpended.  There  were  other  allegations  of  various  unex- 
pended balances  remaining  in  the  treasurer's  hands,  and 
covering  the  years  1891,  '92,  '93  and  '94.  These  moneys,  it 
was  alleged,  were  properly  applicable  to  the  payment  of  this 
warrant,  and,  assuming  there  is  no  necessity  for  a  statement 
concerning  the  registration  of  other  warrants,  the  petition 
contained  enough  to  compel  a  return,  and  if  there  was  no 
sufficient  answer  put  in  to  justify  a  judgment  for  the  peremp- 
tory writ.  The  treasurer  answered,  admitting  all  the  allega- 
tions of  the  petition  and  the  moneys  to  be  in  the  treasury  as 
stated.  The  answer,  however,  proceeded  to  set  up  matters 
by  way  of  defense  which  will  be  only  generally  referred  to. 
The  treasurer  averred  the  funds  for  1889  had  been  set  apart 
to  pay  warrants  of  the  year  which  were  prior  in  registry  and 
had  been  issued  to  pay  part  of  the  expenses  of  the  legislative 
and  judicial  departments  of  the  government.  There  was  an 
allegation,  which  of  course  is  but  a  conclusion  of  law,  to  the 
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effect  substantially  that  it  was  impossible  for  the  treasurer  to 
pay  the  warrant  without  violating  the  law  because  of  the 
prior  registration  of  these  other  warrants,  which  were  claims 
on  the  state  funds  for  the  years  mentioned. 

We  freely  confess  we  are  in  grave  doubts,  because  of  the 
paucity  of  the  record,  as  to  the  exact  legal  rights  of  the  par- 
ties. The  case  was  not  tried,  no  evidence  was  offered,  there 
is  no  stipulation  respecting  the  facts,  but,  on  a  demurrer  to 
the  answer,  it  went  to  judgment.  There  is  thus  presented  a 
simple  legal  issue, — whether  the  answer  contains  defensive 
matter  which,  if  proven,  would  operate  to  defeat  the  plain- 
tiff's rights.  While  we  must  concede  the  answer  does  not 
in  apt  terms,  with  ample  allegations  put  in  correct  legal 
phraseology,  tender  a  precise  issue  for  trial,  yet  there  is 
enough  in  it  which,  if  sustained,  would  probably  prevent  the 
entry  of  the  present  judgment.  We  shall  expressly  with- 
hold any  direct  declaration  respecting  the  law  which  must 
control  the  case  until  the  record  shall  return  with  evidence 
of  the  matters  which  the  treasurer  has  alleged.  We  shall 
go  no  farther  than  to  state  our  opinion  respecting  the  admis- 
sibility of  the  evidence  which  the  state  may  offer  on  the 
issue  they  have  proffered.  The  enactments  respecting  the 
registration  of  warrants  are  clear  and  the  duties  of  the  state 
treasurer  and  state  auditor  are  very  specifically  defined  in 
the  general  statutes.     General  Statutes  1883,  chap.  37. 

According  to  its  provisions,  every  fund  in  the  hands  of 
the  state  treasurer  must  be  paid  out  in  the  order  in  which 
the  warrants  are  drawn.  There  is  a  further  provision  which 
need  not  be  stated.  The  treasurer  is  likewise  bound  to  keep 
a  register  of  warrants,  in  which  he  must  enter  each  warrant 
presented  and  the  date  of  it.  Failing  to  observe  the  law  in 
respect  to  these  matters,  he  is  guilty  of  a  crime,  liable  to 
fine  and  imprisonment,  and  removal  from  office.  In  this 
case  the  treasurer  pleaded  the  prior  registration  of  warrants 
on  the  fund  out  of  which  they  were  payable.  We  are  not 
quite  certain  that  this  issue  is  well  tendered  nor  that  it  can 
be  proven.     There  was  a  special  appropriation  for  the  pay- 


1896.]  Nance  v.  Stuart.  613 

ment  of  the  salaries  of  these  two  judges.  The  act  is  not 
before  us,  and  it  has  neither  been  discussed  nor  construed, 
and  whether  it  would  become  by  operation  of  law  a  part  of 
the  general  appropriation  act  we  are  unable  to  tell.  Since 
the  record  is  silent  in  this  particular,  and  the  matter  has  not 
been  presented  to  the  court  below  nor  to  us,  we  cannot  do 
otherwise  than  leave  the  matter  thus  open  for  consideration. 
The  answer  avers  that  the  funds  for  the  payment  of  the 
expenses  of  the  three  departments  of  the  government  were 
exhausted  by  prior  warrants,  so  that  there  was  no  money  to 
pay  the  one  which  was  issued  to  Stuart.  If  this  is  true,  and 
there  is  no  money  in  the  treasury,  the  writ  cannot  go,  be- 
cause the  treasurer  cannot  be  compelled  to  pay  money  which 
he  does  not  hold.  We  have  grave  doubts  whether  this  is 
true,  but,  in  the  absence  of  evidence,  we  are  compelled,  when 
we  take  the  answer  as  not  vulnerable  to  a  demurrer,  to  per- 
mit the  introduction  of  evidence  on  this  subject.  We  do  not 
agree  with  the  distinguished  attorney  general,  who  contends 
these  matters  of  registration  are  to  be  set  up  in  the  petition 
rather  than  in  the  answer.  We  are  decidedly  of  the  opinion 
that  when  a  warrant  is  made  the  basis  of  mandamus  proceed- 
ings, and  from  the  allegations  of  the  petition  it  appears  to 
have  been  duly  issued  by  the  auditor,  and,  according  to  the 
decision  of  the  supreme  court  rendered  at  this  January  term, 
in  Clifford  C.  Parks  v.  The  Commissioners  of  the  Soldiers'  and 
Sailors'  Home,  etc.,  22  Colo.  86,  is  a  preferred  claim,  it  is  in- 
cumbent on  the  officer  to  plead  the  exhaustion  of  that  fund 
by  antecedent  warrants,  if  such  be  the  real  basis  of  his  de- 
fense. In  the  very  lucid  and  exhaustive  opinion  of  the 
learned  chief  justice  in  the  case  just  cited,  warrants  which 
are  drawn  to  pay  executive,  judicial  and  legislative  officials 
and  the  expenses  of  their  offices,  must  be  paid  out  of  the 
general  appropriation  bill  before  any  of  the  moneys  can  be 
put  to  other  purposes.  Under  these  circumstances,  it  is  very 
difficult  to  understand  how  it  was  possible  to  exhaust  the 
entire  fund  by  warrants  drawn  for  these  preferred  classes  of 
claims.  It  may  be  the  law  was  not  understood  precisely  aa 
Vol.  VII— 33 
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declared  by  the  supreme  court  in  that  opinion,  and  warrants 
may  have  been  drawn  and  registered  which  were  not  legally 
entitled  to  priority  of  payment  or  registration,  though  the 
record  of  the  treasurer's  office  may  show  them  to  occupy  some 
such  position.  This  reason  with  others  induces  us  to  send 
the  case  back  for  trial.  There  is  another  reason  almost 
equally  cogent  to  persuade  us  there  must  be  some  mistake 
in  the  allegations  of  the  answer,  because,  by  the  statute,  the 
auditor  is  prohibited  from  drawing  warrants  beyond  the 
amount  of  the  appropriation.  It  ought,  therefore,  to  be  true 
that  the  warrants  drawn  by  the  auditor  and  presented  to  the 
treasurer  should  in  no  event  exhaust  the  funds  and  leave  no 
moneys  to  liquidate  wan-ants  of  this  description.  But,  as 
we  conceded  at  the  outset,  we  are  very  much  in  the  dark 
respecting  the  matter,  and,  in  order  that  the  right  may  be 
accomplished  and  neither  the  litigant  nor  the  officer  be 
harmed,  we  think  the  case  should  be  reversed  and  sent  back 
for  a  hearing  on  these  matters.  The  pleadings  should  un- 
doubtedly be  amended  to  present  the  issue  in  legal  form,  and 
the  officer  should  be  permitted  to  amend  his  answer  with 
respect  to  the  funds  in  the  treasury.  We  do  not  want  to  be 
understood  as  holding  the  bank  is  without  remedy  under 
such  circumstances.  We  are  not  prepared,  however,  to  say 
that  mandamus  may  go  against  the  treasurer  to  compel  him 
to  pay  a  warrant  if  he  is  able  to  demonstrate  that  he  has  no 
money  which  can  be  legally  applied  to  the  liquidation  of  the 
claim.  Under  such  circumstances,  it  is  exceedingly  doubtful 
whether  the  remedy  by  mandamus  would  lie.  At  all  events, 
the  treasurer  should  be  permitted  to  show  it,  and  when  the 
proof  is  in  we  can  then  determine  what  the  true  rule  is  in 
such  cases. 

The  case  will  be  reversed  and  sent  back  for  a  new  trial  in 
conformity  with  this  opinion,  and  the  court  below  will  per- 
mit either  party  to  amend  their  pleadings  as  they  may  be 
advised. 

Reversed. 
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The  Board  op  County  Commissioners  of  San  Juan    Jc5j| 
County  v.  Oliver. 

1.  County  Wabbants. 

If  county  warrants  are  valid  upon  their  face,  the  presumption  is  that 
they  were  lawfully  issued,  and  this  presumption  can  be  overthrown 
only  by  positive  evidence  of  their  illegality. 

2.  Same. 

A  county  warrant  issued  to  the  county  treasurer  expressing  upon  its 
face  that  it  was  for  his  salary.  Held,  that  by  the  word  "  salary  " 
merely  legal  compensation  was  meant,  and  that  the  warrant  was  for 
the  amount  of  fees  and  commissions  due  him  by  law. 

3.  Same. 

Money  due  the  county  treasurer  for  services  and  commissions  under 
the  law  in  force  in  April,  1887,  was  properly  payable  out  of  the  gen- 
eral county  fund.  While  it  was  unnecessary  to  make  the  warrant 
so  payable  in  terms,  there  was  no  impropriety  in  making  such  des- 
ignation. 

4.  Same— Anticipation  of  Revenue. 

Section  2  of  the  act  of  April  28,  1887,  relating  to  the  issuance  of  county 
warrants  in  certain  cases  against  anticipated  revenue,  is  discussed 
and  construed  in  the  opinion. 

Error  to  the  District  Court  of  San  Juan  County. 

Messrs.  Whitelaw  &  Stockman  and  Messrs.  Miller  & 
Reese,  of  counsel,  for  plaintiff  in  error. 

Mr.  Edgar  Buchanan  and  Mr.  Daniel  E.  Parks,  for 
defendant  in  error. 

Thomson,  J.,  delivered  the  opinion  of  the  court 

This  suit  was  brought  by  George  T.  Oliver  against  the 
board  of  county  commissioners  of  San  Juan  county  to  recover 
the  amount  of  two  warrants,  issued  by  order  of  the  commis- 
sioners to  William  F.  Graf,  and  by  him  transferred  to  the 
plaintiff.  The  plaintiff  had  judgment  and  the  defendant 
brings  error. 

The  plaintiff  alleged  that  during  the  years  1886  and  1887, 
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Graf  was  the  duly  qualified  and  acting  treasurer  of  San  Juan 
county ;  that  on  the  18th  day  of  April,  1887,  he  presented  his 
bill  to  the  commissioners  for  the  amount  then  due  him  as 
compensation  for  his  services  as  treasurer ;  that  the  commis- 
sioners on  the  same  day  passed  upon  the  bill,  determined  the 
amount  due  to  be  $525,  allowed  the  same,  and  ordered  it  paid 
by  a  warrant  upon  the  county  treasury ;  that  a  warrant  was 
issued  pursuant  to  the  allowance,  payable  out  of  money  not 
otherwise  appropriated,  which  warrant  was  on  April  7, 1887, 
presented  to  the  treasurer  for  payment  and  countersigned 
by  him  as  provided  by  law ;  that  the  plaintiff  was  the  owner 
and  holder  of  the  warrant  for  value,  and  that  it  was  due  and 
unpaid.  The  other  warrant  was  for  the  same  amount,  and 
the  complaint  contained  the  same  allegations  concerning  it, 
except  that  the  date  of  allowance  and  issue,  and  of  presen- 
tation to  the  treasurer  for  payment,  was  July  26,  1887. 

The  answer  admitted  that  the  warrants  were  issued  as 
alleged  in  the  complaint,  but  averred,  first,  that  at  the  time 
of  issue  no  account  had  been  rendered  to  the  board  by  the 
treasurer  for  his  services,  and  no  allowance  made  to  authorize 
the  issue ;  second,  that  the  warrants  were  issued  in  payment 
of  the  salary  of  the  treasurer  as  fixed  by  the  board,  and  were 
salary  warrants ;  third,  that  the  action  was  not  brought  with- 
in six  years  after  the  issue  of  the  warrants  and  their  presen- 
tation to  the  treasurer  ;  and,  fourth,  that  at  the  time  of  the 
issue  of  the  warrants,  Graf  was  a  defaulter,  and  owed  the 
county  $10,000. 

A  demurrer  was  sustained  to  the  fourth  defense.  The 
replication  denied  the  material  averments  of  the  remaining 
defenses,  but  admitted  that  the  warrants  "  were  issued  for 
and  upon  the  salary  of  said  treasurer  as  paid  by  said  board." 
The  reply  contained  other  allegations  concerning  the  reten- 
tion by  tte  board  of  the  legal  fees  and  commissions  of  the 
treasurer ;  but  they  were  immaterial,  and  did  not  affect  any 
question  which  is  important  in  the  case. 

The  warrants  directed  the  treasurer  of  the  county  to  pay 
to  W.  F.  Graf  or  bearer  the  sums  specified,  "  for  salary  as 
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county  treasurer,"  out  of  money  in  the  treasury  not  other- 
wise appropriated.  If  they  are  valid  upon  their  face,  the 
presumption  is  that  they  were  lawfully  issued.  This  presump- 
tion could  be  overthrown  only  by  positive  evidence  of  their 
illegality,  and  the  burden  was  upon  the  defendant  to  show 
the  facts  which  invalidated  them.  They  were  received  in 
evidence  without  objection,  and  no  objection  to  them  can 
now  be  considered,  except  that  which  goes  to  their  form  and 
contents. 

The  first  objection  of  this  character  is  that  they  appear 
upon  their  face  to  have  been  issued  for  an  unauthorized  pur- 
pose. It  is  contended  that  as  at  the  time  when  the  services 
were  rendered,  county  treasurers  were  compensated  by  fees 
or  commissions,  and  not  by  salary,  there  was  no  authority  to 
issue  warrants  in  payment  of  a  salary.  The  law  then  in 
force  provided  that  county  treasurers  should  receive,  as  com- 
pensation, a  certain  per  cent  of  the  taxes  and  other  moneys 
received  by  them,  and  mileage  for  necessary  travel.  Gen- 
eral Statutes,  sec.  1442.  The  statute  made  it  their  duty  to 
receive  the  money  belonging  to  the  county,  from  whatever 
source  it  might  be  derived,  and  to  pay  it  out  only  on  the 
orders  of  the  board  of  commissioners,  according  to  law.  Gen- 
eral Statutes,  sec.  635.  They  were  also  required  to  keep 
just  and  true  accounts  of  all  moneys  coming  into  their  hands, 
and  at  the  meetings  in  July  and  January,  of  the  board  of 
commissioners,  or  at  such  other  times  as  the  commissioners 
might  direct,  settle  their  accounts  with  the  commissioners, 
exhibiting  all  their  books,  accounts  and  vouchers  to  be  audited 
and  allowed.  General  Statutes,  sec.  636.  The  periodical 
settlement  for  which  the  statute  provided,  or  such  other  set- 
tlement as  the  commissioners  might  direct,  would  necessarily 
include  the  fees  and  commissions  of  the  treasurer,  which,  as 
part  of  his  accounts  to  be  submitted  to  the  commissioners, 
must  be  audited  and  allowed  before  he  would  be  entitled  to 
receive  them;  and  the  prohibition  against  paying  out  any 
money  of  the  county,  except  on  order  of  the  board,  would 
include  payment  to  himself ;  so  that  to  enable  him  to  receive 
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his  compensation,  it  must  be  allowed,  and  an  order  or  war- 
rant for  the  amount  duly  issued  to  him.  The  warrants  in 
question  purported  to  be  issued  for  the  treasurer's  salary. 
Strictly,  a  salary  is  an  agreed  compensation  for  services,  pay- 
able at  regular  intervals ;  but  a  more  liberal  meaning  is  fre- 
quently given  to  the  word.  Its  synonyms,  as  Webster  gives 
them,  are  stipend,  hire,  wages,  pay,  allowance.  The  treas- 
urer had  no  salary  in  the  technical  signification  of  the  term, 
and  none  could  legally  be  paid  to  him ;  but  he  was  entitled 
to  the  pay  which  the  law  allowed.  There  was  no  evidence 
that  there  was  any  arrangement  between  the  commissioners 
and  Graf,  whereby  he  was  to  receive  some  stipulated  sum  as 
salary  in  lieu  of  his  fees,  or  that  his  compensation  was  to  be 
other  than  that  provided  by  law.  The  evident  purpose  of 
the  warrants,  as  expressed  upon  their  face,  was  to  pay  Graf 
for  his  services  as  treasurer,  and  we  must  hold  that  by  the 
word  "salary,"  merely  legal  compensation  was  meant,  and 
that  the  warrants  were  for  the  amount  of  fees  and  commis- 
sions due  him  by  law.  The  phraseology  of  the  admission  in 
the  answer  gives  the  same  effect  to  the  word.  Counsel  assert 
that  Graf  had  the  right  to  retain  his  commissions  out  of  the 
money  received  by  him,  and  they  say  that  there  is  no  evidence 
that  he  did  not  do  so.  In  our  opinion  he  had  no  such  right ; 
but  whether  he  had  or  not,  the  fact  that  they  were  allowed, 
and  warrants  issued  for  their  amount,  is  presumptive  evi- 
dence that  he  had  not  retained  them.  If  he  had,  it  devolved 
upon  the  defendant  to  show  the  fact ;  but  nothing  of  the 
kind  was  attempted. 

Another  objection  to  the  warrants  which  the  defendant 
raises,  and  which  is  elaborately  discussed  on  both  sides,  is 
that  they  were  expressed  to  be  paid  out  of  money  in  •  the 
treasury  not  otherwise  appropriated.  The  only  provision  of 
law  concerning  the  form  of  such  warrants,  in  existence  at 
the  time  the  first  of  these  was  issued,  was  section  646  of  the 
General  Statutes,  as  follows :  "  County  orders  shall  be  signed 
by  the  chairman  and  attested  by  the  clerk,  and  shall  specify 
the  nature  of  the  claim  or  service  for  which  they  were  issued." 
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Both  of  these  warrants  were  signed  by  the  chairman  and 
attested  by  the  clerk,  and  specified  the  nature  of  the  claim 
or  service  for  which  they  were  issued.  In  their  issue  the 
foregoing  provision  was  complied  with,  strictly.  They  were 
properly  payable  out  of  the  general  county  fund,  and  money 
not  otherwise  appropriated  belonged  to  that  fund.  It  was 
unnecessary  to  make  them  so  payable  in  terms,  because  the 
statute  did  not  require  it ;  and  the  purpose  of  their  issue,  as 
expressed,  would  point  to  the  fund  from  which  they  should 
be  paid ;  but  there  was  no  impropriety  in  making  the  desig- 
nation so  long  as  the  correct  fund  was  named.  If  we  under- 
stand the  objection  at  all,  it  is  without  merit. 

But  it  is  contended  that  the  second  warrant  is  void  for 
want  of  compliance  with  the  requirements  of  section  2  of  an 
act  of  the  legislature  approved  April  28, 1887,  and  which 
by  its  terms  took  effect  immediately  upon  its  passage.  Ses- 
sion Laws  1887,  p.  241.  This  law  was  not  in  force  upon 
the  date  of  the  issue  of  the  first  warrant,  but  it  was  when  the 
second  was  issued.  The  section  referred  to  may,  for  the 
purposes  of  its  consideration,  be  divided  into  two  parts. 
The  first  part  provides,  among  other  things,  that  the  general 
county  fund  shall  be  known  as  the  "  ordinary  county  rev- 
enue fund,"  and  the  general  road  fund  as  the  "  road  purpose 
revenue  fund ; "  that  warrants  and  orders  payable  on  demand 
shall  be  drawn  and  issued  upon  the  county  treasurer,  or 
against  any  fund  in  his  hands,  only  when  at  the  time  of 
drawing  and  issuing,  there  shall  be  sufficient  moneys  in  the 
appropriate  fund  in  the  treasury  to  pay  such  warrants  or 
orders.  The  second  part,  in  so  far  as  it  affects  the  question 
under  consideration,  is  as  follows :  "  Whenever  there  are  no 
moneys  in  the  county  treasury  of  a  county  to  the  credit  of 
the  proper  fund  to  meet  and  defray  the  necessary  expenses 
of  the  county,  it  shall  be  lawful  for  the  board  of  county  com- 
missioners of  such  county  to  provide  that  county  warrants 
and  orders  of  such  county  may  be  drawn  and  issued  against, 
ai*d  in  anticipation  of,  the  collection  of  taxes  already  levied 
for  the  payment  of  such  expenses,  to  the  extent  of  eighty 
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per  centum  of  the  total  amount  of  the  taxes  levied ;  pro- 
vided, that  warrants  and  orders  so  drawn  and  issued,  under 
the  provisions  of  this  section,  shall  show  upon  their  face  that 
they  are  payable  solely  from  the  fund  upon  which  the  same 
are  drawn,  and  the  taxes  levied  to  form  the  same  when  col- 
lected, and  not  otherwise."  It  is  provided  in  the  same  act 
that  county  warrants  and  orders  may  be  in  such  form  as  the 
county  commissioners  shall  determine.  The  first  part  of  the 
section  as  we  have  divided  it  deals  with  warrants  issued 
against  funds  actually  on  hand,  while  the  second  makes  pro- 
vision for  orders  to  be  drawn  against  levied,  but  uncollected, 
taxes.  Counsel  contend  that  the  proviso  contained  in  this 
part  of  the  section  applies  to  all  orders  drawn  upon  the 
treasury,  whether  against  funds  in  existence,  or  funds  yet 
to  be  formed.  We  are  of  a  different  opinion.  The  second 
part  of  the  section,  as  we  have  quoted  it,  is  complete  within 
itself.  It  is  separated  from  the  first  by  a  period,  and  treats 
of  a  different  subject.  It  creates  an  authority  in  the  board 
of  commissioners  which  did  not  exist  before.  It  empowers 
them  to  provide  for  the  issue  of  warrants  against  uncollected 
revenue,  and  then  prescribes  what  these  warrants  shall  show 
upon  their  face.  The  words  in  the  proviso,  "so  drawn  and 
issued,"  without  more,  would  naturally  and  necessarily  have 
reference  to,  and  depend  upon,  what  immediately  precedes 
them,  and  what  immediately  precedes  them  is  the  authority 
to  issue  warrants  in  anticipation  of  the  collection  of  taxes. 
There  could  be  no  doubt  of  their  meaning  were  it  not  for 
the  succeeding  words,  "under  the  provisions  of  this  sec- 
tion," from  which  an  inference  might  arise  that  the  proviso 
was  intended  to  apply  to  all  warrants  provided  for  in  the 
entire  section.  However,  the  language  following  the  last 
quoted  words  seems  to  us  to  be  inconsistent  with  such  an 
inference.  The  warrants  are  to  be  drawn  against  the  fund, 
and  the  requirement  is  that  they  shall  show  that  they  are 
payable  solely  from  that  fund  aqd  the  taxes  levied  to  form 
the  same  fund  when  collected.  The  warrants  are  payable  in 
the  future,  from  taxes  yet  to  be  collected,  and  that  they  are 
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so  payable,  and  not  out  of  money  already  in  the  treasury, 
must  appear  in  some  manner  on  their  face.  In  our  view 
the  language  is  not  susceptible  of  any  other  construction. 
The  warrant  we  are  now  considering  was  a  demand  warrant, 
payable  out  of  money  presumably  on  hand,  and  we  do  not 
think  that  the  proviso  had,  or  was  intended  to  have,  any 
application  to  it. 

But  granting  that  we  are  in  error  in  this,  and  giving 
counsel  the  benefit  of  a  concession  that  all  warrants,  indis- 
criminately, are  governed  by  the  provisions  we  have  been 
discussing,  what  would  follow  ?  It  is  not  required  that  a  war- 
rant shall  state  in  terms  what  fund  it  is  drawn  against,  or  that 
it  is  payable  solely  from  such  fund.  All  that  is  necessary  is 
that  it  show  upon  its  face  in  some  way  that  it  is  not  pay- 
able otherwise  than  from  the  proper  fund.  Its  form  is  not 
prescribed ;  that  is  left  to  the  decision  of  the  commissioners. 
They  are  authorized  to  provide  what  its  form  shall  be,  and 
a  warrant  in  the  form  provided  by  them  is  sufficient  if  the 
necessary  statutory  requisites  appear  upon  its  face.  Now 
it  sufficiently  appears  upon  the  face  of  this  warrant  that  it 
was  payable  out  of  the  ordinary  county  revenue  fund.  That 
was  the  only  fund  containing  money  "  not  otherwise  appro- 
priated ; "  and  the  warrant  being  drawn  only  against  that 
fund,  was  payable  solely  from  it. 

The  decision  of  the  court  upon  the  demurrer  to  the  fourth 
defense  is  the  next  subject  of  objection.  That  defense  was 
an  attempt  to  interpose,  as  a  counterclaim,  an  alleged  in- 
debtedness of  Graf  to  the  county,  incurred  in  his  official 
capacity,  and  existing  when  the  warrants  were  issued.  The 
demurrer  was  properly  sustained.  Each  warrant  was  pre- 
sumptively the  outcome  of  a  settlement  between  the  com- 
missioners and  Graf  of  all  his  accounts  as  treasurer,  as  they 
stood  at  the  time  of  settlement.  If  he  had  owed  the  county 
anything  when  either  settlement  was  had,  the  legal  presump- 
tion is  that  the  indebtedness  was  embraced  in  the  settlement. 
The  answer  admitted  that  the  warrants  were  issued  as  alleged 
in  the  complaint,  but  it  did  not  allege  any  fraud  or  mistake 
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in  the  settlement  upon  which  their  issue  was  ordered,  or  set 
forth  any  fact  which  would  authorize  the  court  to  set  aside 
or  disregard  the  settlement,  or  from  which  it  would  appear 
that  the  settlement  was  incomplete,  or  did  not  include  the 
indebtedness.  The  presumption  is  that  the  warrants  repre- 
sented the  net  amount  due  to  Graf  upon  settlement  made  in 
accordance  with  the  statute,  and  the  defense  was  fatally 
defective  in  not  stating  some  fact  or  facts  which  would 
authorize  the  court  to  go  behind  it. 

The  plea  of  the  statute  of  limitations  is  sufficiently  an- 
swered by  the  dates  of  the  warrants  and  the  date  of  filing 
the  complaint. 

At  the  close  of  the  plaintiff's  case,  the  defendant  moved 
for  a  nonsuit.  The  motion  was  by  agreement  held  for  de- 
cision until  the  ensuing  term  of  court,  at  which  time  it  was 
denied.  The  defendant  then  offered  to  prove  a  contract  made 
in  January,  1886,  between  the  commissioners  and  Graf, 
whereby  they  were  to  pay  him  a  salary  for  that  year  only. 
The  court  refused  to  receive  the  evidence  on  the  ground 
of  its  immateriality.  The  warrants  sued  upon  were  for  the 
treasurer's  compensation  for  services  rendered  in  1887,  and 
what  relevancy  a  contract, which  was  confined  to  1886,  could 
have  to  any  question  in  this  case  we  are  unable  to  conjecture. 
There  was  no  error  in  rejecting  the  offered  evidence. 

We  are  unable  to  find  anything  in  the  record  which  would 
justify  us  in  reversing  the  judgment,  and  it  must  therefore 
be  affirmed. 
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The  Champion  Empire  Mining  Company  v.  Bird. 

1.  Evidence — Parol  Proof. 

Parol  evidence  is  inadmissible  to  vary  the  terms  of  a  promissory  note, 
unless,  in  some  cases,  the  evidence  shows  the  delivery  to  have  been 
conditional. 

2.  Same. 

The  production  of  a  note  by  an  assignee  establishes  his  title,  and,  in  the 
absence  of  other  testimony,  shows  him  to  be  a  holder  for  value. 

3.  Immaterial  Error. 

Where  a  case  was  tried  to  the  court,  although  it  may  have  erred  in 
excluding  testimony,  yet  if  it  appears  that,  had  the  evidence  been 
admitted,  no  other  judgment  could  have  been  rendered,  the  error  is 
immaterial. 

Appeal  from  the  District  Court  of  Pitkin  County. 

Mr.  Wm.  O'Brien  and  Mr.  H.  W.  Clark,  for  appellant 

Mr.  Robert  G.  Withers,  for  appellee. 

Bis  sell,  J.,  delivered  the  opinion  of  the  court. 

The  Champion  Empire  Mining  Company  on  the  1st  of 
May,  1893,  made  three  promissory  notes,  each  for  the  sum 
of  $568.19,  bearing  10  per  cent  interest,  to  the  order  of 
B.  Clark  Wheeler.  These  notes  were  indorsed  by  Wheeler 
and  came  into  the  possession  of  John  Wardell.  Wardell, 
while  the  holder  of  the  paper,  transferred  it  to  Bird  to  se- 
cure sundry  obligations.  The  notes  were  not  paid  at  matur- 
ity, and  Bird  sued  the  company.  The  complaint  alleged 
title  and  the  amount  due  on  the  paper.  The  answer  practi- 
cally conceded  the  incorporation  of  the  defendant  company, 
the  execution  of  the  notes,  denied  on  information  and  belief 
that  the  plaintiff  was  the  owner  and  set  up  a  special  defense. 
This  amounted  to  a  statement  of  an  indebtedness  of  the 
company,  secured  by  the  pledge  of  some  treasury  stock 
belonging  to  the  corporation,  the  execution  of  the  notes, 
Wheeler's  representations  of  the  outstanding  indebtedness, 
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a  promise  on  his  part  to  use  them  in  settlement  of  these 
debts  and  an  agreement  by  him  to  release  the  stock  and 
turn  it  into  the  treasury  of  the  company. 

There  were  apt  allegations  of  a  condition  attached  to  the 
delivery.  The  notes  were  produced  at  the  trial  by  the  plain- 
tiff, whereby  he  showed,  of  course,  title  and  possession. 

At  the  trial  the  company  offered  Newberry's  deposition, 
from  which  it  appeared  that  at  the  time  the  paper  was  given 
the  Mining  Company  was  indebted  to  Wheeler  for  advances 
in  the  sum  of  $22,272.75,  which  had  been  expended  for  the 
legitimate  objects  and  purposes  of  the  company.  The  notes 
were  given  after  an  attempted  settlement  between  Newberry, 
who  was  the  president  of  the  company,  and  Wheeler.  New- 
berry testified  to  representations  made  by  Wheeler  respecting 
the  difficulty  encountered  in  borrowing  money  for  the  cor- 
poration, and  statements  respecting  the  pledge  of  certain 
stock,  which  is  called  "  treasury  stock,"  and  averred  to  be 
the  company's  property.  Newberry  stated  an  agreement  on 
Wheeler's  part  to  take  up  this  pledged  stock  and  return  it 
to  the  treasury  on  receipt  of  the  notes  and  after  they  should 
be  negotiated  or  sold.  Newberry  did  not  attempt  to  testify 
to  a  conditional  delivery  of  the  paper.  It  is  important  to 
bear  this  proposition  in  mind.  After  the  negotiations  had 
been  carried  on  between  Newberry  and  Wheeled,  the  notes 
were  executed  by  the  corporation  in  Aspen,  and  there  de- 
livered to  Wheeler  without  condition  or  limitation,  other 
than  what  may  be  inferred  from  what  had  been  done  by 
Newberry  and  Wheeler.  Newberry's  deposition  was  offered 
and  objected  to  as  tending  to  vary  by  parol  testimony  the 
terms  and  conditions  of  a  written  contract.  On  the  trial, 
the  defendant  offered  Wheeler  as  a  witness,  and  asked  him 
some  questions,  and  in  his  testimony  he  denied  all  that  New- 
berry had  said  respecting  the  agreement  to  take  up  the  stock 
and  put  it  in  the  hands  of  the  company,  and  the  condition 
attached  to  the  delivery  of  the  notes,  which  he  asserted  were 
given  to  repay  him  for  absolute  advances.  The  defendant 
objected  to  some  of  this  testimony,  but  afterwards  waived 
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this  objection  by  an  extended  examination  of  Wheeler, 
whereby  it  appeared  the  notes  were  delivered  unaccompanied 
by  any  condition  and  without  any  agreement  respecting  the 
procurement  of  the  treasury  stock  or  its  surrender  to  the 
company,  and  some  evidence  which  tended  to  show  the  com- 
pany never  had  any  title  to  the  stock  which  Wheeler  had 
placed  in  the  treasury  of  the  company  in  order  to  raise  funds 
to  carry  on  the  mining  operations.  As  he  testified,  the 
stock  was  in  no  sense  treasury  stock,  but  stock  which  be- 
longed to  him  and  which  he  put  in  the  treasury.  Whether 
the  stock  was  so  delivered  as  to  give  the  company  title  does 
not  appear,  nor  is  it  important. 

There  are  several  assignments  of  error,  but  the  one  princi- 
pally argued,  and  on  which  the  appellant  relies,  respects  the 
objection  to  the  testimony  which  has  been  referred  to.  In 
respect  to  the  ruling  of  the  court  adjudging  this  testimony 
incompetent,  it  may  be  said  the  case  was  tried  to  the  court, 
the  testimony  was  offered,  and  the  court  sustained  the  objec- 
tion, holding  it  inadmissible  under  the  issues.  There  is  quite 
an  attempt  in  the  argument  to  change  the  line  of  defense  from 
that  occupied  at  the  trial  and  presented  by  the  answer. 

In  order  to  escape  the  force  and  effect  of  some  very  well 
settled  legal  propositions  respecting  commercial  paper,  the 
appellant  endeavors  to  bring  his  case  by  argument  within 
that  line  of  decisions  which  adjudge  parol  testimony  admis- 
sible in  suits  on  promissory  notes  in  aid  of  a  defense  which 
might  perhaps  be  said  to  vary  the  terms  of  the  contract. 
The  cases  which  announce  this  exception  to  the  general  rule 
always  place  the  decisions  on  the  ground  of  a  conditional 
delivery  of  the  paper.  Nothing  is  more  clearly  established 
than  this  general  rule  respecting  bills  of  exchange  and  prom- 
issory notes.  Parol  evidence  is  inadmissible  to  vary  or  con- 
tradict the  specific  terms  of  the  contract.  All  the  defenses 
which  depend  on  proof  of  extraneous  facts  and  which  rest  on 
evidence  of  a  failure  to  perform  some  agreement  made  by 
the  maker  which  would  vary,  if  enforced,  the  terms  of  his 
engagement,  are  universally  adjudged  inadmissible,  unless  the 
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evidence  shows  the  delivery  to  have  been  conditional.  Daniel 
on  Negotiable  Instruments,  vol.  1,  sec.  80 ;  Brown  v.  Spofford, 
95  U.  S.  474 ;  Forsythe  v.  Kimball,  91  U.  S.  291 ;  Burnes  v. 
Scott  et  al,  117  U.  S.  582  ;  AUen  et  al.  v.  Furbish,  4  Gray, 
504. 

The  production  of  the  note  establishes  the  plaintiff's  title, 
and,  in  the  absence  of  other  testimony,  shows  him  to  be  a 
holder  for  value.  Authorities  supra;  Spencer  v.  Carstarphen, 
15  Colo.  445  ;  Perot  v.  Cooper,  17  Colo.  80 ;  Salazar  v.  Tay- 
lor, 18  Colo.  538. 

There  is  no  necessity  to  elaborate  this  principle.  The 
plaintiff  produced  the  notes  and  was  entitled  to  recover, 
unless  there  was  some  testimony  to  invalidate  his  apparent 
title.  It  cannot  be  successfully  contended  the  company 
offered  any  evidence  which  sustained  the  defense  pleaded. 
If  everything  contained  in  Newberry's  deposition  had  been 
admitted  or  regarded  by  the  court  as  admissible,  there  would 
yet  have  been  a  failure  to  establish  the  conditional  delivery 
which  is  essential  to  the  admissibility  of  that  class  of  testi- 
mony. Newberry  himself  did  not  swear  to  it,  nor  taken  as 
a  whole  did  his  testimony  tend  to  show  an  agreement  to 
deliver  the  notes  on  the  condition  that  the  treasury  stock 
should  be  surrendered.  His  deposition  contained  some  evi- 
dence in  that  direction,  but  taken  as  a  whole  it  does  not  sup- 
port it.  In  addition  to  this,  it  very  clearly  appears  from  the 
testimony  the  notes  were  executed  in  Aspen,  by  the  officers 
of  the  company,  and  delivered  to  Wheeler  in  settlement  of  a 
just  claim  of  twenty  odd  thousand  dollars  which  he  had 
against  the  company.  If  there  had  been  any  sort  of  an 
arrangement  between  Newberry  and  Wheeler  at  the  time  of 
the  negotiations,  it  was  not  shown  to  have  been  carried  on  in 
behalf  of  the  company,  to  have  been  adopted  or  accepted  by 
the  board  or  directors,  who  alone  had  the  right  to  act,  nor 
that  the  delivery  by  the  officers  in  Aspen  was  at  all  condi- 
tional or  dependent  on  performance  of  any  agreement  made 
by  Newberry  and  Wheeler.  Newberry's  testimony  did  not 
tend  to  show  a  completed  agreement  between  himself  and 
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Wheeler,  but  the  whole  thing  was  left  open  to  an  examina- 
tion of  the  company's  books  and  an  ascertainment  of  what 
had  been  done  by  Wheeler  for  the  company  and  what  he  was 
entitled  to  receive.  These  circumstances  entirely  deprive 
his  testimony  respecting  the  condition  of  any  force  or  value. 
A  still  stronger  answer  to  the  contention  is  found  in  Wheeler's 
testimony.  The  company  put  him  on  the  stand,  and  while 
there  is  some  controversy  about  his  cross-examination,  the 
company  continued  the  examination  and  developed  the  fact 
that  there  was  no  agreement  about  the  delivery  of  the  treas- 
ury stock  which  could  be  taken  as  a  condition.  When  they 
put  a  witness  on  the  stand  who  denies  what  has  been  set  up 
as  a  defense,  we  have  a  right  to  assume  it  was  not  maintained. 
According  to  Wheeler's  testimony,  the  notes  were  delivered 
in  settlement  of  a  just  account  owing  by  the  company,  which, 
according  to  his  contention,  was  not  then,  and  never  had 
been,  the  owner  of  the  treasury  stock.  We  therefore  con- 
clude the  defense  was  not  established. 

The  circumstances  of  the  trial  likewise  deprive  the  plain- 
tiff of  any  advantage  to  be  gained  by  an  argument  on  the 
alleged  error  resulting  from  the  exclusion  of  testimony.  The 
case  was  tried  to  the  court.  It  heard  the  testimony,  and 
although  it  may  have  erred  in  its  exclusion  or  in  sustaining 
objections  to  it,  yet  if  it  appears,  had  the  testimony  been 
admitted,  no  other  or  different  judgment  could  have  been 
rendered,  it  furnishes  no  ground  to  reverse  the  judgment. 
The  error,  if  any,  was  not  prejudicial,  and  no  advantage  can 
be  taken  of  it.    Andrews  v.  Carlile,  20  Colo.  370. 

This  discussion  disposes  of  all  the  matters  which  have  been 
pressed  on  our  attention  and  of  all  possible  reasons  which 
can  be  urged  for  the  reversal  of  the  judgment.  Finding  no 
errors  adhering  to  the  record,  the  judgment  will  be  affirmed. 

Affirmed. 
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The  Ph.  Zaxg  Brewing  Company  v.  Bebnheim  kt  al. 

Action  fob  Mokkt  Had  to  Another's  Use. 

Actions  for  money  had,  etc.,  can  always  be  maintained  wherever  one 
has  received  money  which,  in  equity  and  good  conscience,  he  ought 
to  pay  over.  It  is  unnecessary  that  there  should  be  privity  between 
the  parties  or  any  actual  promise  to  pay. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Mr.  Grant  L.  Hudson,  for  appellant. 

Messrs.  Rogers,  Cuthbert  &  Ellis  and  Mr.  Frank  L. 
Woodward,  for  appellees. 

Bissell,  J.,  delivered  the  opinion  of  the  court. 

The  condition  of  the  present  record  removes  any  necessity 
for  more  than  a  simple  statement  of  the  proceeding  and  of  the 
single  error  on  which  the  appellant  has  a  right  to  rely.  Three 
errors  are  assigned,  but  the  first,  which  is  based  on  the  alleged 
error  committed  by  the  court  in  overruling  the  motion  for 
judgment  on  the  pleadings,  is  the  only  matter  open  to  con- 
sideration. The  other  two  really  rest  on  the  alleged  insuffi- 
ciency of  the  evidence  to  support  the  judgment  and  on 
objections  taken  to  its  introduction.  There  is  no  bill  of  ex- 
ceptions in  the  record  and  these  matters  are  consequently 
not  open  to  discussion. 

The  proceedings  are  somewhat  out  of  the  usual  order,  and 
we  do  not  intend  to  express  any  opinion  respecting  their 
regularity  or  propriety,  except  so  far  as  we  shall  hold  the 
appellant  debarred  from  taking  advantage  of  an  irregularity, 
if  any  exists.  Stated  briefly,  the  issue  springs  from  the  aver- 
ments of  a  petition,  which  was  filed  by  the  appellees,  Bern- 
heim  Bros.,  and  Uri,  wherein  it  is  made  to  appear  they  were 
judgment  creditors  of  Herman  £11  for  a  sum  named.  It  is 
also  set  up  there  were  certain  other  judgments  in  favor  of 
other  parties, — Oppenheimer   Bros.,  and   Rab  Bros., — for 
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specific  sums.  Executions  were  issued  on  the  several  judg- 
ments and  money  collected  which  satisfied  the  Oppenheimer 
judgment  in  full  and  the  Rab  judgment  partially,  and  left  a 
balance  which  was,  according  to  the  appellees'  contention, 
properly  applicable  to  the  payment  of  their  judgment.  This 
money  was  in  the  hands  of  the  sheriff.  He  failed  to  apply 
it  on  the  appellees'  claim,  but  turned  it  over  to  a  constable, 
who  held  an  execution  in  favor  of  the  Zang  Brewing  Com- 
pany, and  the  money  ultimately  went  to  the  Brewing  Com- 
pany, which  applied  it  to  the  satisfaction  of  their  claim. 
This  diversion  of  the  money  was  averred  to  be  in  wrong  of 
the  Bernheim  Bros.,  and  they  set  up  the  facts  tending  to  show 
the  money  should  have  been  paid  to  them ;  that  the  Brewing 
Company  were  nbt  entitled  to  hold  it  and  were  bound  to  re- 
turn it  to  them,  or  to  the  sheriff,  to  be  applied  to  the  satisfac- 
tion of  their  judgment.  An  order  was  asked  directing  the 
Brewing  Company  to  appear  and  answer  the  petition,  and,  it 
being  found  to  be  true,  that  the  Brewing  Company  be  ordered 
to  turn  over  the  money.  The  Brewing  Company  simply 
answered  in  denial  and  did  not  attack  the  proceedings  as 
irregular  in  any  way,  nor  insist  on  the  institution  of  a  suit 
for  money  had  and  received,  and  the  service  of  a  process  in 
the  ordinary  way  to  bring  the  Brewing  Company  in  to  answer 
and  defend.  We  express  no  opinion  respecting  this  proced- 
ure, concluding  the  Brewing  Company  barred  by  reason  of 
their  appearance,  answer  and  contest.  Judgment  ultimately 
went  against  the  Brewing  Company,  and  they  prayed  an 
appeal  and  filed  a  bond  and  brought  the  case  here. 

The  case  must  be  treated  as  in  effect  a  suit  by  the  Bern- 
heim Bros,  against  the  Brewing  Company  to  compel  them  to 
pay  over  money  had  and  received  to  the  plaintiff's  use.  Such 
actions  can  always  be  maintained  wherever  one  has  received 
money  which,  in  equity  and  good  conscience,  he  ought  to  pay 
over.  It  is  wholly  unnecessary  to  the  maintenance  of  this 
action  that  there  should  be  any  privity  between  the  parties, 
or  any  promise  to  pay,  other  than  the  implied  promise  which 
results  when  one  man  has  another's  money,  which  he  is  bound 
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to  pay  over.  The  rule  in  these  cases  is  veiy  broad,  and  is 
ample  to  include  an  action  by  the  Bernheim  Bros,  against 
the  Brewing  Company  to  compel  them  to  pay  over  this  fund, 
which  they  had  wrongfully  received  and  applied  to  the  dis- 
charge of  their  debt.  It  is  recognized  in  many  cases,  and  in 
some  which  are  very  closely  analogous  to  the  one  at  bar. 
Brand  v.  Williams,  29  Minn.  238 ;  Haebler  v.  Myers  et  al., 
132  N.  Y.  363;  Clark  et  al.  v.  Pinneyy  6  Cowen,  297. 

Since  the  Brewing  Company  are  in  no  situation  to  avail 
themselves  of  any  irregularity  in  the  proceedings,  and  they 
are  legally  obligated  to  pay  the  money  to  the  Bernheim  Bros., 
the  judgment  which  the  court  entered  was  entirely  correct. 

The  record  presents  no  error  which  justifies  the  reversal 
of  the  case,  and  since  we  are  compelled  to  presume  the  evi- 
dence was  sufficient  to  justify  the  judgment,  it  must  be 
affirmed,  which  is  accordingly  done. 

Affirmed. 


L  |£l  Howe  v.  Werner  et  al. 


1.  Brokers'  Commissions,  When  Eabned. 

When  an  agent  employed  to  negotiate  an  exchange  of  real  estate  brings 
the  parties  together  and  a  trade  is  effected  by  the  agency  of  the 
broker,  he  is  entitled  to  his  commission,  even  though  the  exchange 
was  completed  by  the  employer  upon  a  basis  different  than  that 
embraced  in  the  terms  of  the  employment. 

2.  Evidence. 

In  an  action  by  an  agent  to  recover  commissions  for  effecting  an  exchange 
of  real  estate,  letters  written  by  the  defendant  to  another  agent  act- 
ing for  him  in  closing  the  matter,  unless  shown  to  have  been  com- 
municated to  the  plaintiff  and  acted  upon,  are  Inadmissible  in 
evidence. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
Mr.  Willis  B.  Herr,  for  appellant. 
No  appearance  for  appellees. 
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Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

The  suit  was  brought  by  appellees  against  appellant  to 
recover  a  commission  of  $300,  as  real  estate  brokers,  in  the 
exchange  of  property  of  appellant,  in  the  state  of  Maine,  for 
the  property  of  one  Kleine,  situated  in  North  Denver. 

The  complaint,  in  the  ordinary  form,  alleges  the  employ- 
ment ;  the  agreed  price  for  the  services  in  case  the  transac- 
tion was  consummated  was  to  be  $300 ;  that  the  trade  was 
consummated  and  the  money  earned,  and  that  the  payment 
had  not  been  made.  The  answer  was  a  general  denial,  with 
the  following  special  defense :  "  Defendant  alleges  the  truth 

to  be  that  on,  to  wit,  the day  of ,  1892,  the 

defendant  did  agree  to  pay  to  the  plaintiffs  the  said  sum  of 
three  hundred  dollars  ($300)  if  the  plaintiffs  succeeded  in 
effecting  an  exchange  of  certain  property  situated  in  the  state 
of  Maine  for  certain  real  estate  situated  in  the  city  of  Den- 
ver, Colorado,  free  and  clear  of  all  liens  and  incumbrances, 
and  that  the  plaintiffs  never  did  succeed  in  making  an  ex- 
change of  said  property  on  the  terms  and  conditions  author- 
ized by  the  defendant."  To  which  a  replication  was  filed. 
Trial  was  had  to  the  court  without  a  jury  ;  a  finding  for  the 
the  plaintiffs  ;  and  judgment  for  $335.33,  from  which  an  ap- 
peal was  prosecuted  to  this  court. 

There  was  no  serious  disagreement  as  to  the  facts  of  this 
case.  The  testimony  is  conclusive  that  appellant  was  to  pay 
appellees  $300  as  commission  in  case  the  trade  was  consum- 
mated. Appellant  claims  that  the  exchange  of  property 
was  not  completed  in  accordance  with  the  proposition  by  him 
made,  upon  which  the  agreement  to  pay  the  $300  was  predi- 
cated, but  upon  a  different  basis  afterwards  arranged.  How- 
ever this  may  have  been,  it  is  clear  that  the  parties  were 
brought  together  and  the  trade  effected  by  the  agency  of 
appellees.  The  law  of  real  estate  agency  is  well  settled  by 
several  adjudicated  cases  in  both  the  supreme  and  this  court, 
— see  Finnerty  v.  Fritz^  5  Colo.  174 ;  Buckingham  v.  Harri%y 
10  Colo.  455 ;  Babcock  v.  Menritt  et  al.y  1  Colo.  App.  84 ; 
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Anderson  v.  Smythe,  1  Colo.  App.  253  ;  — and  is  stated  to  be 
"  that  when  an  agent  produces  a  purchaser  acceptable  to  the 
owner,  and  able  and  willing  to  purchase  on  terms  satisfac- 
tory to  the  owner,  the  agent  has  performed  his  duty,"  and 
the  agent  is  entitled  to  his  commission.  "  If  the  agent  in- 
troduces the  purchaser  or  discloses  his  name  to  the  seller, 
and  through  such  introduction  and  disclosure  negotiations 
are  begun  and  a  sale  of  the  property  effected,  the  agent  is 
entitled  to  his  commission,  although  the  sale  be  made  by  the 
owner."  And  again :  "  The  agent  is  entitled  to  his  commis- 
sion where  the  sale  really  proceeds  and  is  effected  through 
the  acts  of  the  agent,  though  he  did  not  negotiate  the  sale." 
See  Anderson  v.  Smythe,  supra,  and  cases  cited. 

The  evidence  in  this  case  clearly  established  the  fact  that 
the  parties  were  brought  together  and  negotiations  carried 
on  by  and  through  appellees ;  that  they  participated  in  and 
aided  in  the  transaction  up  to  the  time  of  its  consummation, 
and  up  to  that  time  were  recognized  and  regarded  by  the 
appellant  as  his  agents.  The  fact  that  appellant  had,  in  his 
absence,  the  transfers  made  and  money  paid  by  and  through 
his  agent,  Mr.  Tucker,  could  not  affect  the  relation  of  the 
parties ;  nor  could  appellant  by  his  own  act  disregard  the 
services  performed  and  refuse  to  pay  the  agreed  price.  The 
court  was  warranted  in  finding  that  the  established  facts 
were  such  as  to  entitle  the  appellees  to  the  commission 
claimed. 

Upon  the  trial  defendant  attempted  to  prove  by  Mr. 
Tucker,  the  agent  of  appellant,  the  contents  of  letters  re- 
ceived by  him  from  appellant  in  regard  to  the  transaction, 
also  the  part  taken  and  services  rendered  by  him  for  appel- 
lant in  closing  the  deal,  which  was  objected  to  and  ruled 
out.  Such  ruling  is  assigned  for  error,  and  is  the  only  tan- 
gible assignment,  the  others  being  general, — that  the  court 
erred  in  its  finding  of  fact  and  in  the  law  of  the  case. 

We  cannot  regard  the  ruling  as  erroneous.  What  appel- 
lant wrote  the  agent  acting  in  his  stead  in  closing  the  mat- 
ter, unless  shown  to  have  been  communicated  to  appellees 
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and  acted  upon,  could  in  no  way  affect  them,  nor  after  the 
sale  or  exchange  was  agreed  upon  and  terms  settled  could 
the  employment  and  agency  of  Mr.  Tucker  and  his  services 
in  any  way  affect  the  right  of  appellees  to  receive  compensa- 
tion, any  more  than  if  appellant  had  performed  the  services 
in  person  or  had  employed  an  attorney  to  close  it  up.  Hence 
the  evidence  offered  was  not  admissible  under  the  issues 
and  was  properly  excluded.  Had  it  been  admitted,  it  could 
have  had  no  important  bearing  upon  the  controversy. 
The  judgment  of  the  district  court  must  be  affirmed. 

Affirmed. 


Whiting  v.  Cochran. 

Rule  of  Decision. 

No  role  of  this  court  has  been  more  often  declared  and  better  under- 
stood than  that,  where  the  testimony  is  conflicting  on  issues  of  fact, 
it  will  not  pass  upon  the  weight  or  preponderance  of  evidence  nor 
interfere  with  the  finding  of  facts  by  court  or  jury  when  there  is 
testimony  to  sustain  it 

Appeal  from  the  County  Court  of  El  Paso  County. 

Mr.  Owen  Prbntis,  for  appellant 

No  appearance  for  appellee. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  at  law  by  appellee,  an  attorney  at  law, 
to  recover  $250,  alleged  to  be  due  from  appellant  for  retainer 
and  services  rendered  upon  a  trial  involving  the  title  to  min- 
ing property  at  Cripple  Creek.  Trial  was  had  to  the  court 
without  a  jury,  resulting  in  a  judgment  for  the  plaintiff  (ap- 
pellee) for  $250,  from  which  an  appeal  was  taken  to  this 
court.  No  question  of  law  is  presented.  The  errors  assigned 
are  that  the  judgment  was  not  warranted  by,  and  was  against 
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the  weight  of,  evidence.  Counsel  in  argument  says :  "  The 
only  contention  in  this  case  is  that  the  appellee  never  was 
employed  by  the  appellant  to  perform  the  services  claimed 
to  be  rendered  by  him,  for  which  he  obtained  judgment  in 
the  court  below."  This  is  followed  by  an  analysis  of  the 
evidence  to  show  that  the  court  erred  in  finding  the  facts. 
The  evidence  of  services  performed  and  the  extent  of  the 
employment  was  contradictory,  but  all  the  evidence  shows 
some  kind  of  employment  and  the  appearance  and  participa- 
tion of  plaintiff  upon  the  trial,  and  professional  services  ren- 
dered at  the  instance  of  appellant  and  his  agent. 

These  undisputed  facts  having  been  established,  the  only 
remaining  question  of  any  importance  was  the  amount  he  was 
entitled  to  as  compensation.  There  having  been  no  contract 
in  regard  to  it,  witnesses  were  called  to  fix  the  value  of  his 
services,  some  of  whom  testified  to  $500,  others  to  less.  From 
such  evidence  the  court  was  warranted  in  fixing  the  amount 
at  $250,  the  amount  claimed. 

No  rule  of  this  court  has  been  more  often  declared  and  bet- 
ter understood  than  that  this  court  will  not,  where  the  testi- 
mony is  conflicting  on  issues  of  fact,  pass  upon  the  weight 
or  preponderance  of  evidence  nor  interfere  with  the  finding 
of  facts  by  court  or  jury  where  there  is  evidence  to  sustain  it. 

The  judgment  of  the  county  court  will  be  affirmed. 

Affirmed. 
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Howh  et  al.  v.  The  People,  for  the  use,  etc.  £  «* 

1.  Pbaotiob  in  Civil  Actions. 

Where  there  is  no  answer,  and  nothing  remains  but  the  assessment  of 
damages,  the  right  of  defendants*  counsel  to  participate  in  subse- 
quent proceedings  is  confined  to  the  right  of  cross-examining  wit- 
nesses and  keeping  the  damages  within  legal  limits. 

2.  Same— Demtjbbeb  and  Motion. 

Where  a  demurrer  to  the  complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  had  been  overruled, 
and  defendants  had  elected  to  abide  by  the  demurrer,  a  motion  for 
a  nonsuit  presenting  the  same  questions  disposed  of  by  the  demur- 
rer is  not  in  order  and  may  be  disregarded. 

3.  Devastavit— Sureties  on  Administrator's  Bond. 

A  devastavit  by  an  administrator  is  a  wasting  of  the  estate  or  a  misap- 
plication of  the  assets.  It  is  not  necessary  that  the  devastavit  be 
previously  established  in  order  to  charge  the  principal  and  sureties 
on  the  bond,  but  an  action  cannot  be  maintained  against  the  sure- 
ties unless  the  facts  alleged,  if  proven,  amount  to  a  devastavit 

4.  Same— Pleading. 

A  complaint  in  an  action  against  an  administrator  and  the  sureties  on 
his  bond  for  a  failure  to  pay  the  claims  allowed  against  the  estate 
which  does  not  allege  that  the  fund  in  his  hands  is  sufficient  to 
pay  all  in  full,  including  costs  of  administration,  is  defective. 

5.  Same. 

It  seems  that  a  complaint  which  does  not  allege  an  order  of  distribur 
tion  and  a  failure  of  the  administrator  to  comply  therewith  does 
not  show  a  devastavit,  and  is  insufficient. 

Appeal  from  the  District  Court  of  Bio  Grande  Cxmnty. 

Action  brought  against  John  L.  Howe*  as  administrator 
of  the  estate  of  Daniel  R.  Hoover,  deceased,  and  his  sureties. 
The  complaint  filed  is  as  follows : 

"First— On  or  about  the  7th  day  of  June,  A.  D.  1888, 
the  county  court  of  the  county  of  Rio  Grande  and  state  of 
aforesaid,  having  full  jurisdiction  in  the  matter,  appointed 
one  John  L.  Howe  administrator  of  the  estate  of  Daniel  R. 
Hoover,  deceased ;  that  thereupon  the  said  John  L.  Howe, 
as  principal,  and  the  defendants,  Daniel  W.  Hoover,  by  the 
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name  of  D.  W.  Hoover  and  August  Weiss,  made  an  un- 
dertaking or  writing  obligatory,  sealing  with  their  seals,  in 
substance  as  follows,  to-wit:  (Copy  of  bond)  Which  said 
writing  obligatory  was  on  the  27th  day  of  June,  A.  D.  1888, 
accepted  and  approved  by  the  judge  of  the  said  county  court 
of  Rio  Grande  county  and  state  aforesaid,  and  thereby  be- 
came valid  and  binding  upon  the  defendants. 

u  Second — That  from  and  after  the  said  27th  day  of  June, 
A.  D.  1888,  and  from  thenceforth  the  said  John  L.  Howe  was, 
and  still  is,  the  administrator  of  the  estate  of  the  said  Daniel 
R.  Hoover,  deceased,  and  as  such  administrator  made,  or 
caused  to  be  made,  an  inventory  of  the  goods  and  chattels, 
lands  and  tenements,  rents,  and  profits  belonging  to  the  estate 
of  Daniel  R.  Hoover,  deceased;  and  under  the  order  of  the 
county  court  of  said  county,  made  a  sale  of  the  personal  prop- 
erty belonging  to  the  said  estate,  and  received  as  the  proceeds 
of  such  sale  the  sum  of  eight  hundred  twenty-four  dollars, 
no  part  of  which  has  been  accounted  for  by  the  said  John  L. 
Howe,  as  such  administrator,  but  the  same  has  been  wrong- 
fully converted  by  him  to  his  own  use. 

"  Third — That  plaintiff  further  avers  that  the  said  county 
court  of  Rio  Grande  county,  having  full  jurisdiction  of  the 
parties  and  subject-matter,  on  the  30th  day  of  July,  A.  D. 
1888,  heard  and  allowed  as  a  claim  against  the  estate  of  the 
said  Daniel  R.  Hoover,  deceased,  in  favor  of  H.  A.  Patter- 
son, the  sum  of  forty  dollars,  and  afterwards,  in  like  man- 
ner, on  the  31st  day  of  July,  A.  D.  of  the  same  year,  another 
claim  in  favor  of  Michael  Teller,  in  the  sum  of  twenty  dol- 
lars, each  of  which  were  allowed  as  claims  of  the  first  class, 
payable  out  of  the  said  estate ;  that  afterwards,  in  like  man- 
ner, on  the  27th  day  of  May,  A.  D.  1889,  after  due  notice  to 
the  said  administrator,  the  said  court  heard  and  allowed  a 
claim  against  the  said  estate  in  favor  of  Ralph  W.  Cary,  and 
Samuel  Cary,  partners  under  the  name  of  Cary  Brothers,  for 
the  sum  of  thirty-six  dollars  and  fifty  cents,  and  also  in  like 
manner,  At  the  same  time,  a  claim  in  favor  of  Lillian  L.  Fas- 
sett,  for  the  sum  of  nine  dollars  and  seventy  cents,  each  of 


1896.]  Howe  v.  The  People.  537 

which  last  mentioned  claims  were  allowed  as  of  the  fourth 
class,  payable  out  of  the  said  estate.  And  that  afterwards, 
in  like  manner,  on  the  29th  day  of  January,  A.  D.  1894, 
after  due  notice  to  the  said  administrator,  said  court  allowed 
a  claim  against  the  said  estate  in  favor  of  Ira  J.  Bloomfield 
for  the  sum  of  three  hundred  sixty  dollars  and  ten  cents, 
which  last  mentioned  claim  was  allowed  as  of  the  second 
class,  payable  out  of  said  estate,  and  the  said  county  court, 
after  allowing  each  of  the  aforesaid  claims,  made  an  entry 
of  record  thereof  in  due  form ;  and  that  judgment  thereon 
was  duly  given  and  made  for  the  said  several  amounts 
respectively. 

44  Fourth — The  plaintiff  further  avers  that  although  the 
said  John  L.  Howe,  administrator  as  aforesaid,  had  received 
as  the  proceeds  of  the  sale  of  the  goods  and  chattels  of  the 
estate  of  the  said  Daniel  R.  Hoover,  the  sum  of  eight  hun- 
dred twenty -four  dollars,  which  he  still  retains  in  his  posses- 
sion, unaccounted  for  in  any  manner,  and  that  all  the  claims 
allowed  by  the  said  county  court  did  not  exceed  the  sum  of 
seven  hundred  dollars ;  yet  the  said  John  L.  Howe,  adminis- 
trator as  aforesaid,  has  not  paid  any  claim  allowed  against 
the  said  estate  nor  any  part  thereof,  but  has  wholly  failed 
and  neglected  to  do  so,  although  demand  has  been  lawfully 
made  for  the  payment  of  such  claims  after  they  had  been 
allowed  by  the  county  court  as  aforesaid,  more  than  thirty 
days  piior  to  the  commencement  of  this  suit ;  neither  has 
the  said  John  L.  Howe,  as  such  administrator,  made  a  true 
account  of  all  of  his  doings  in  that  behalf  to  the  county  court 
of  said  Rio  Grande  county,  although  cited  by  the  said  court 
to  appear  and  make  such  account ;  and  has  not  done  and 
performed  all  the  acts  required  of  him  by  law  as  such  admin- 
istrator. 

44  Wherefore  the  plaintiff  demands  judgment  against  the 
defendants  in  the  sum  of  four  hundred,  sixty-six  dollars  and 
thirty  cents,  with  interest  upon  each  of  said  claims,  respec- 
tively, from  the  date  of  their  allowance  as  aforesaid  at  the 
rate  of  eight  per  cent  per  annum,  and  for  the  costs  of  this 
suit." 
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A  demurrer  was  filed  by  the  sureties  defendants,  the 
ground  alleged  being  that  the  amended  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled  and  defendants  elected  to  stand  by 
the  demurrer. 

The  court  proceeded  to  assess  damages  and  amount  of  the 
respective  claims.  Counsel  for  defendants  participated  in 
the  assessments  of  damages,  and  after  the  evidence  was  closed 
filed  motion  for  a  nonsuit,  which  was  disregarded  by  the 
court,  and  judgment  entered  in  the  case  on  the  aggregate 
claim  for  $473.69,  from  which  the  appeal  was  prosecuted  to 
this  court. 

Mr.  E.  F.  Richardson,  for  appellants. 

Mr.  A.  L.  Moses,  for  appellee. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

Appellants  contend,  first,  that  the  court  erred  in  over- 
ruling their  demurrer  to  the  complaint;  second,  in  disre- 
garding their  motion  for  a  nonsuit,  and  awarding  judgment. 
The  latter  contention  may  be  the  first  disposed  of.  Counsel 
for  appellants  elected  to  stand  by  the  demurrer.  Conse- 
quently there  was  no  answer  nor  plea.  Having  held  the 
complaint  sufficient,  all  that  remained  was  to  establish  by 
competent  proof  the  damages  to  which  each  of  the  plaintiffs 
joined  in  the  suit  was  entitled,  and  the  aggregate  of  such  find- 
ings. The  right  of  defendants'  counsel  to  participate  in  subse- 
quent proceedings  was  confined  to  the  right  of  cross-examining 
witness,  and  keeping  the  damages  being  assessed  within  legal 
limits.  After  the  assessment  of  damages,  we  cannot  recognize 
the  right  of  counsel  to  move  for  a  nonsuit  on  the  merits  of  the 
case.  Substantially  the  same  questions  were  presented  and 
relied  upon  on  the  motion  for  a  nonsuit  as  upon  the  demurrer, 
and  if  there  was  not  sufficient  evidence  to  entitle  plaintiffs  to 
judgment,  the  court  erred  in  entering  it,  and  the  error  would 
be  reached  by  an  exception ;  but  it  seems  to  be  unimportant 
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whether  the  lack  of  proper  evidence  was  called  to  the  atten- 
tion of  the  court  by  a  motion  for  a  nonsuit,  or  in  some  other 
manner,  or  its  attention  called  to  it  at  all.  If  the  evidence 
was  not  sufficient  to  entitle  plaintiffs  to  judgment,  it  was 
unwarranted  and  erroneous,  either  with  or  without  an  an- 
swer. Appellant's  counsel  contends,  not  that  the  allegations 
in  the  complaint  were  not  properly  pleaded,  but  that  it  lacked 
material  allegations,  without  which  no  recovery  could  be  had. 
The  motion  for  a  nonsuit  is  in  the  same  direction, — that  no 
judgment  could  be  allowed  for  failure  of  proof  of  certain 
facts  deemed  essential,  which  were  not  alleged  in  the  com- 
plaint. Hence  a  disposition  of  the  questions  presented  by 
the  demurrer,  of  necessity,  disposes  of  those  raised  by  the 
motion. 

The  questions  raised  by  demurrer  and  the  sufficiency  of 
the  complaint  are  not  so  easily  disposed  of.  The  bond  is  in 
statutory  form,  and  the  part  necessary  to  be  considered  by 
this  court  is  the  following :  After  providing  for  the  sale  of 
personal  property,  and  the  examination  and  allowance  of  the 
accounts  of  the  administrator,  he,  the  administrator,  "  shall 
deliver  and  pay  unto  such  person  or  persons,  respectively,  as 
may  be  legally  entitled  thereto." 

The  action  is  brought  against  the  administrator  and  his 
sureties.  The  following  is  section  4808,  Mills'  Stats.  (Gen. 
Stats.  8633)  :  "If  any  executor  or  administrator  shall  fail  to 
comply  with  the  provisions  of  this  chapter,  or  shall  fail  to 
comply  with  any  or  all  of  the  covenants  in  his  bond,  an  action 
may  be  forthwith  instituted  upon  such  bond,  and  the  failure 
aforesaid  shall  be  sufficient  breach  to  authorize  a  recovery, 
in  the  same  manner  as  though  a  devastavit  had  been  previously 
established  against  such  executor  or  administrator."  Devas- 
tavit, as  defined  by  the  books  and  legal  lexicographers,  is  a 
wasting  of  the  estate, — a  misapplication  of  the  assets.  And, 
although  in  modern  practice  and  under  the  statutes  of  this 
state  it  is  not  necessary,  as  formerly,  that  the  devastavit  be 
previously  established  in  order  to  charge  the  principal  and 
sureties  in  the  bond,  it  is  clear  that  the  action  cannot  be  main- 
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turned  against  the  sureties  unless  the  facts  alleged,  if  proven, 
amount  to  and  establish  the  devastavit 

The  respective  claims  were  allowed  by  the  probate  court, 
and,  by  the  statute,  such  allowance  made  them  judgments, 
to  be  paid  by  the  administrator.  It  is  alleged  in  the  com- 
plaint, and  the  allegations  established  by  the  evidence,  that 
the  administrator  realized  from  the  assets  of  the  estate  $824, 
and  that  the  claims  allowed  against  the  estate,  which  were 
in  effect  judgments,  did  not  exceed  in  amount  $700,  showing 
a  margin  or  difference  of  $124.  By  section  4780,  Mills' 
Stats.  (Gen.  Stats.,  sec.  3606),  all  demands  against  the  estate 
are  divided  into  four  classes,  to  be  paid  according  to  dignity. 
It  will  be  observed  that  of  the  claims  embraced  in  the  judg- 
ment, one  of  $20.00  and  one  of  $40.00,  making  $60.00,  were 
of  the  first  class,  $360.10  of  the  second  class,  and  $46.20  of  the 
fourth  class.  The  statute  provides  for  costs  of  administra- 
tion, and  "  all  expenses  of  proving  the  will  and  taking  out 
letters  testamentary  or  of  administration,  and  settlement  of 
the  estate,"  as  claims  of  the  second  class. 

There  is  no  allegation  in  the  complaint  that  the  amount 
received  by  the  administrator  was  sufficient  to  pay  all  the 
claims  allowed  and  the  costs  of  administration.  The  excess 
of  $124  may  have  been  insufficient  to  cover  the  expenses  of 
administration,  and  such  expenses,  with  the  claims  allowed, 
may  have  exceeded  the  amount  received,  and,  if  so,  some  of 
the  claims  on  which  suit  was  brought  would  only  be  entitled 
to  share  pro  rata,  by  order  of  the  court,  as  provided  by  sec- 
tion 4795,  Mills'  Stats.  (Gen.  Stats.,  sec.  3620). 

The  failure  to  allege  that  the  fund  was  sufficient  to  pay 
all  in  full,  including  costs  of  administration,  left  the  com- 
plaint defective,  for  without  such  allegation  and  proof  no 
judgment  could  have  been  allowed. 

Whether,  without  an  allegation  of  an  application  to  the 
court,  and  the  obtaining  of  an  order  upon  the  administrator 
to  pay  the  specific  debts  for  which  the  suit  was  brought,  and 
a  default  on  his  part,  the  complaint  showed  a  cause  of  action, 
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is  a  question  we  do  not  find  it  necessary  to  decide  in  this 
case,  but  call  the  attention  of  counsel  to  it. 

It  would  seem,  from  the  authorities,  that  claimants  should 
have  exhausted  the  resources  of  the  court  against  the  admin- 
istrator to  compel  payment,  and  that  that  could  only  have 
been  done  by  an  application  to  the  court  for  an  order,  the 
granting  of  the  order  and  a  default.  I  can  find  no  case  where 
it  has  been  held  that  sureties  were  liable  unless  such  pro- 
ceedings had  been  had.  Many  cases  are  found  where  it  has 
been  held  that  where  funds  are  shown  to  have  been  in  the 
hands  of  the  administrator,  and  an  order  for  the  payment 
made  and  disregarded,  then  a  devastavit  was  established, 
which  was  conclusive  upon  the  sureties.  In  some  courts  it 
has  been  held  that  a  refusal  to  pay,  without  an  order,  did 
not  establish  a  devastavit  and  charge  the  sureties.  The  bet- 
ter reasoning  would  seem  to  be  that  the  administrator  is  not 
in  default  until  an  order  of  distribution  has  been  made  and 
disobeyed.  If  such  is  the  law,  a  complaint  would  be  insuffi- 
cient that  did  not  allege  such  an  order  and  the  failure  of  the 
administration  to  comply. 

The  judgment  will  be  reversed  and  cause  remanded  with 
instructions  to  the  district  court  to  sustain  defendant's  de- 
murrer to  the  complaint,  and  allow  plaintiffs  to  amend  if  so 
advised. 

Reversed. 


Wason,  Receiver,  v.  Frank  bt  al. 

1.  Receives — Leave  of  Court. 

Generally,  a  receiver  has  no  authority  to  sue  for  the  recovery  of  prop* 
erty  belonging  to  the  estate,  or  for  the  collection  of  demands  due 
it,  without  first  obtaining  leave  of  the  court  appointing  him. 

2.  Pleading. 

A  receiver  bringing  an  action  in  his  official  capacity  must  set  forth  in 
his  complaint  the  facts  of  his  appointment  and  qualification  in  trav- 
ersable form,  but  these  may  be  stated  in  general  terms. 

3.  Same — Pbactice. 

An  objection  that  a  complaint  is  indefinite  or  uncertain  must  be  taken 
by  motion. 
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4.  Pbacticb. 

A  receiver  was  enjoined  from  doing  certain  acts.  In  consequence  of 
his  defense  the  injunction  was  dissolved.  Held,  that  the  authority 
by  which  he  appeared  and  procured  the  judgment  of  dissolution  in 
that  action  extends  to  all  subsequent  proceedings  which  have  for 
their  object  the  enforcement  of  any  legal  remedy  upon  his  judgment. 

5.  Parties. 

Injunction  against  a  toll  road  company  and  its  receiver  restraining  the 
latter  from  taking  tolls  was  dissolved.  Held,  in  an  action  upon  the 
injunction  bond,  that  the  receiver  was  the  real  party  in  interest, 
and  that  the  joinder  of  the  company  as  a  coplaintin*  would  have 
been  improper. 

Error  to  the  District  Court  of  Mineral  County. 

Mr.  E.  F.  Richardson,  for  plaintiff  in  error. 

Mr.  Albert  L.  Moses,  for  defendants  in  error. 

Thomson,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  brought  this  suit  against  the  defend- 
ants in  error  upon  an  undertaking  in  injunction,  executed 
by  the  latter  in  the  case  of  The  People  of  the  State  of  Colo- 
rado ex  rel.  The  Bachelor  Transportation  Company  as  com- 
plainant, against  The  Wason  Toll  Road  Company  and  M.  V. 
B.  Wason,  Receiver,  as  defendants,  by  which  they  undertook 
to  pay  all  such  costs  and  damages  as  should  be  awarded 
against  the  complainant,  in  case  the  injunction  should  be 
modified  or  dissolved,  in  whole  or  in  part.  The  complaint 
sets  forth  that  at  the  time  of  the  execution  of  the  bond,  the 
plaintiff,  M.  V.  B.  Wason  was  and  ever  since  had  been  the 
duly  appointed,  qualified  and  acting  receiver  of  The  Wason 
Toll  Road  Company ;  that  a  writ  of  injunction  was  issued 
upon  the  undertaking  on  the  8th  day  of  January,  1894,  which 
was  forthwith  served  upon  the  plaintiff,  and  continued  in 
full  force  until  the  25th  day  of  January,  1894,  when  it  was 
dissolved  in  its  entirety ;  that  by  the  injunction  the  plaintiff 
as  receiver  was  restrained  and  enjoined  from  the  collection 
of  tolls  upon  the  toll  road  belonging  to  The  Wason  Toll  Road 
Company,  from  the  time  of  service  of  the  writ,  to  the  time 
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of  the  dissolution  of  the  injunction,  to  his  damage  $375 ;  that 
he  was  compelled  to,  and  did,  employ  counsel  to  procure  the 
dissolution  of  the  injunction  at  a  cost  of  $250 ;  and  that  he 
incurred  other  expenses  necessitated  by  the  injunction  to  the 
amount  of  $50.00. 

The  defendants  demurred  to  the  complaint  upon  the  alleged 
grounds,  first,  that  the  plaintiff  had  no  legal  capacity  to  sue ; 
second,  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action ;  third,  that  the  complaint  was 
ambiguous,  unintelligible  and  uncertain;  d^nA, fourth,  that 
there  was  a  defect  of  parties  plaintiff. 

Frank  W.  Wheeler,  one  of  the  defendants,  filed  a  separate 
demurrer,  alleging  as  cause  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  him. 
The  court  entered  an  order  sustaining  both  demurrers  on  the 
ground  that  the  complaint  was  defective  in  not  showing  "  in 
what  court,  in  what  cause,  and  at  what  time,  the  plaintiff 
was  appointed  receiver,  and  his  qualifications  as  such  re- 
ceiver," and  in  failing  to  show  that  leave  of  court  had  been 
obtained  to  bring  this  suit.  As  to  all  other  grounds  the 
demurrer  was  overruled.  There  was  judgment  upon  the 
demurrer,  and  the  plaintiff  assigns  error,  and  the  defendants 
cross  error,  upon  the  rulings. 

We  think  the  court  erred  in  sustaining  the  demurrer  upon 
any  grounds  whatever.  It  is  without  doubt  true,  generally, 
that  a  receiver  has  no  authority  to  bring  a  suit  for  the  recov- 
ery of  property  belonging  to  the  estate  or  for  the  collection 
of  demands  due  to  it,  without  first  obtaining  leave  of  the 
court  appointing  him.  And  in  an  action  brought  by  him  in 
bis  official  capacity,  he  must  set  forth  in  his  complaint  the 
facts  of  his  appointment  and  qualification,  in  a  traversable 
form.  It  is  sufficient,  however,  if  these  facts  be  stated  in 
general  terms.  Rockwell  v.  Merwin%  45  N.  Y.  166.  We  think 
the  allegation  that  the  plaintiff  was  duly  appointed  and  quali- 
fied sufficient  for  the  purposes  of  this  suit.  At  least  the  com- 
plaint was  not  demurrable  for  want  of  particularity  in  the 
statement.    If  the  defendants  were  of  the  opinion  that  it  was 
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not  definite  and  certain  enough,  the  objection  should  have 
been  taken  by  motion.  But  we  do  not  think  that  the  defend- 
ants are  in  a  position  to  question  the  plaintiff's  authority,  or 
that,  in  view  of  the  facts  set  forth,  an  allegation  of  leave  of 
court  to  commence  an  action  on  this  undertaking  was  nec- 
essary. The  averments  of  the  complaint  are  admitted  by  the 
demurrer.  From  them  it  appears  that  the  plaintiff  had  been 
appointed  receiver  of  The  Wason  Toll  Road  Company;  that 
after  his  appointment  an  action  was  instituted  in  the  name 
of  The  People  of  the  State  of  Colorado  on  the  relation  of  the 
defendant,  The  Bachelor  Transportation  Company,  against 
the  plaintiff  as  receiver,  in  which  The  Wason  Toll  Road  Com- 
pany, of  which  he  was  receiver,  was  joined  with  him  as  co- 
defendant.  In  that  action  the  undertaking  in  suit  was  given, 
and  the  issuance  procured  of  a  writ  of  injunction  against  the 
plaintiff,  as  receiver,  by  which  he  was  prevented  from  col- 
lecting moneys  arising  from  the  use  by  the  public  of  the  toll 
road,  for  a  period  of  about  seventeen  days.  Without  the 
undertaking,  the  writ  could  not  have  issued.  By  the  under- 
taking the  defendants  obligated  themselves  to  pay  to  the 
plaintiff  as  receiver,  and  to  the  company  of  which  he  was 
the  receiver,  the  damages  resulting  from  the  injunction  if  it 
should  be  dissolved.  He  was  brought  into  court  as  receiver, 
the  undertaking  was  executed  to  him  as  receiver,  and  he  was 
enjoined  as  receiver,  from  collecting  moneys  due  the  insol- 
vent estate.  These  facts,  we  think,  preclude  the  defendants 
from  raising  any  question  concerning  his  appointment  or 
qualification. 

What  allegation  of  leave  of  court  to  sue  should  he  have 
made  ?  This  action  is  not  for  the  recovery  of  property  or 
money  belonging  to  the  Toll  Road  Company  before  plain- 
tiff's appointment.  The  tolls  of  which  the  plaintiff  was  de- 
prived accrued  to,  and  were  receivable  by,  him  while  he  was 
in  charge  of  the  toll  road  as  receiver.  The  Bachelor  Trans- 
portation Company  procured  the  process  of  the  court  to 
prevent  him  from  receiving  them.  He  appeared  in  court  to 
defend  against  the  Transportation  Company's  suit,  and  in 
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consequence  of  his  defense  the  injunction  was  dissolved. 
Without  the  right  to  bring  suit  upon  the  bond,  his  victory 
was  a  barren  one, — the  judgment  of  dissolution  was  of  no 
value.  This  action  is,  in  a  certain  sense,  a  continuation  of 
the  other.  Its  purpose  is  to  realize  the  money  to  which  his 
judgment  of  dissolution  entitled  him, — in  other  words,  to 
make  that  judgment  effective  ;  and  the  authority  by  which 
he  appeared  and  procured  the  judgment  of  dissolution  in 
that  action  extends  to  all  subsequent  proceedings  which 
have  for  their  object  the  enforcement  of  any  legal  remedy 
upon  his  judgment. 

In  Singerly  v.  Fox^  75  Pa.  St.  112,  it  was  held  that  no 
leave  of  court  was  necessary  to  enable  a  receiver  to  recover 
the  value  of  goods  sold  by  him  as  receiver.  The  reason 
given  for  the  decision  was  that  the  money  was  due  to  him 
as  the  price  of  goods  which  had  come  into  his  possession, 
and  which  he  had  sold  by  order  of  the  court.  He  had  au- 
thority to  make  the  sale,  and  by  the  same  authority  he  could 
sue  for  the  proceeds.  In  this  case  the  tolls  which  were  lost 
were  due  to  the  plaintiff  as  receiver  in  possession  of  the 
road ;  the  undertaking  was  given  to  indemnify  him  against 
the  loss,  and,  upon  the  principle  of  the  Pennsylvania  deci- 
sion, if  he  was  authorized  to  appear  to  the  action,  he  needed 
no  further  authority  to  assert  the  right  which  his  judgment 
gave  him  against  the  sureties  upon  the  undertaking. 

In  Scott  v.  Dunscombe,  49  Barb.  73,  the  plaintiff,  as  receiver, 
appointed  in  supplementary  proceedings,  of  the  property  of 
a  judgment  debtor,  brought  suit  to  set  aside  certain  fraudu- 
lent transfers  of  property  made  by  the  debtor.  One  of  the 
defendants,  Caroline  C.  Hatch,  put  in  a  demurrer,  which,  on 
motion,  was  stricken  out  as  frivolous;  and  she,  on  apply- 
ing to  the  court  to  put  in  an  answer,  was  allowed  to  do  so 
upon  the  execution  by  her  of  a  bond  with  sureties  that  if  the 
plaintiff  recovered  judgment  agaiast  her  she  would  obey  the 
judgment.  The  bond  was  given,  and  the  plaintiff  recovered 
judgment  against  her.  At  the  trial  of  the  suit  upon  the  bond 
the  defendant  objected  to  the  evidence  of  leave  by  the  court 
Vol.  VII— 85 
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to  commence  the  action,  and  to  the  evidence  of  the  plaintiff's 
appointment  as  receiver.  Sutherland,  J.,  in  delivering  the 
opinion  of  the  court,  said :  "  It  appears  on  the  face  of  the 
bond  upon  which  this  action  was  brought  that  it  was  exe- 
cuted to  the  plaintiff  as  receiver,  etc.,  and  considering  this, 
and  the  circumstances  under  which  the  bond  was  executed, 
I  think  its  execution  must  be  deemed  an  admission  by  the 
obligors,  not  only  that  the  plaintiff  had  been  duly  appointed 
receiver,  but  also  that  the  receiver  was  authorized  to  bring 
the  action  mentioned  in  the  condition  of  the  bond."  The 
principle  of  this  decision  is  well  established,  and  applies 
exactly  to  the  case  at  bar,  although  we  think  the  circum- 
stances of  this  case,  independent  of  any  doctrine  of  admission 
or  of  estoppel,  dispensed  with  the  necessity  of  special  leave 
of  court  to  bring  the  suit. 

It  is  contended  that  the  undertaking  was  for  the  payment 
of  the  damages  to  the  Toll  Road  Company  and  to  the  plain- 
tiff as  its  receiver,  that  company  should  have  been  joined 
with  Wason  as  coplaintiff,  and  that  by  reason  of  the  action 
having  been  brought  by  the  plaintiff  alone,  there  was  a  fatal 
defect  of  parties  plaintiff.  The  injunction  restrained  the 
plaintiff  from  collecting  the  tolls.  The  record  does  not  ad- 
vise us  of  the  nature  of  the  action  in  which  the  injunction 
was  ordered,  but  the  injunction  seems  to  have  operated  on 
the  plaintiff  alone.  Indeed,  it  could  not  very  well  affect  the 
Toll  Road  Company,  unless  indirectly,  because  its  effects 
were  in  the  hands  of  the  plaintiff  as  its  receiver.  In  so  far 
as  these  tolls  were  concerned,  the  plaintiff  was  entitled  to 
them  in  his  representative  capacity,  and  the  damages  sus- 
tained in  their  loss  were  sustained  by  him  in  that  capacity. 
But  the  Toll  Road  Company  is  a  party  to  this  suit  through 
the  plaintiff  as  its  representative.  He  did  not  bring  the  suit 
in  his  own  behalf,  and  considering  his  legal  right  to  the 
money  of  which  he  was  deprived  by  the  injunction,  and  the 
capacity  in  which  he  was  entitled  to  it,  an  appearance  by 
The  Wason  Toll  Road  Company  as  plaintiff,  except  through 
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him,  as  an  officer  of  the  court  in  charge  of  its  assets,  would, 
we  think,  have  been  improper. 

But  counsel  goes  still  farther,  and  contends  that  The  Wa- 
son Toll  Road  Company  was  the  only  proper  plaintiff,  and 
that  the  receiver  could  bring  the  action  only  in  the  name  of 
that  company.  There  is  a  line  of  cases  holding  that,  in  the 
absence  of  statutes  to  the  contrary,  in  suits  affecting  the  prop- 
erty of  the  estate,  the  receiver  must  proceed  in  the  name  of 
the  corporation  or  party  over  whose  effects  he  is  appointed 
receiver.  There  is  another  line  of  authorities  holding  an 
opposite  doctrine.  But  the  case  in  which  it  has  been  held 
that  the  receiver  could  not  maintain  an  action  in  his  own 
name  were,  for  the  most  part,  cases  where  the  legal  right 
existed  in  his  principal  before  his  appointment.  See  King 
v.  Curtis,  24  Wis.  627  ;  Battle  v.  Davis,  66  N.  C.  252 ;  Free- 
man v.  Winchester,  10  Smedes  &  Mar.  577 ;  Yeager  v.  Wal- 
lace, 44  Pa.  St  294 ;  High  on  Injunctions,  sec.  209. 

In  Yeager  v.  Wallace,  a  distinction  is  taken  between  cases 
in  which  the  possession  of  the  property  had  never  passed  to 
the  receiver,  and  those  in  which  it  had  come  within  his  con- 
trol ;  and  the  same  court,  in  Singerly  v.  Fox,  supra,  decided 
that  in  cases  of  the  latter  class,  suits  were  properly  maintain- 
able in  the  name  of  the  receiver.  In  this  case  not  only  had 
the  property  passed  into  the  possession  of  the  receiver,  but 
the  moneys  which  he  was  prevented  from  receiving  were 
moneys  which  accrued  after  his  appointment  and  possession, 
and  which  were  payable,  not  to  the  Toll  Road  Company,  but 
solely  to  him  as  receiver.  In  his  representative  capacity  he 
was  the  real  party  in  interest,  the  suit  could  be  brought  and 
maintained  only  in  his  name,  and  a  joinder  of  the  Toll  Road 
Company  as  a  coplaintiff  would  have  been  improper. 

The  remaining  objection  argued  is  that  the  suit  cannot  be 
maintained  against  the  sureties  alone.  The  undertaking  was 
to  pay  all  such  costs  and  damages  as  should  be  awarded 
against  the  complainant.  It  is  not  necessaiy  that  a  judgment 
shall  be  obtained  against  the  principal  first ;  but  principal 
and  surety  may  be  sued  together,  and  at  the  trial  damages 
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may  be  assessed  and  awarded  against  both.  Section  161, 
Civil  Code.  Counsel  says  that  the  principal  was  not  made  a 
codefendant,  and  hence,  there  being  no  right  of  action  against 
the  sureties  alone,  the  complaint  is  fatally  defective.  Coun- 
sel does  not  so  state,  but  we  infer  that  the  objection  is  based 
upon  the  supposition  that  The  People  of  the  State  of  Colo- 
rado was  the  principal,  or  complainant,  in  the  suit  in  which 
the  injunction  issued.  The  People  of  the  State  of  Colorado 
was,  it  is  true,  the  nominal  plaintiff ;  but  the  real  complain- 
ant was  the  relator,  The  Bachelor  Transportation  Company. 
The  suit  was  commenced  in  its  behalf,  it  moved  the  court, 
it  furnished  the  undertaking,  and  if  the  action  had  been  suc- 
cessful it,  presumably,  would  have  reaped  the  benefit.  It, 
and  not  the  nominal  plaintiff,  was  the  principal  within  the 
meaning  of  the  law ;  we  find  its  name  subscribed  to  the 
undertaking,  and  it  is  one  of  the  defendants  in  this  action. 
It  is  alleged  in  the  complaint  that  by  means  of  the  undertak- 
ing, executed  by  the  defendants,  the  plaintiff  as  represen- 
tative of  the  Toll  Road  Company,  sustained  a  loss ;  and  if 
there  is  any  reason  why  they  should  not  be  compelled  to 
make  it  good,  or  if  they  have  any  valid  defense  to  the  suit, 
the  facts  absolving  them  from  liability  must  be  shown  by 
answer. 

The  judgment  is  reversed,  with  direction  to  the  lower  court 
to  overrule  the  demurrer  and  permit  the  defendant  to 
answer. 

Reversed. 
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Taylor  v.  Taylor. 

1.  Alimony  Pendente  Lite— Appellate  Practice.  $io_J04| 
Where  the  party  defeated  in  the  court  below  makes  an  application  in 

the  appellate  court  for  an  allowance  of  alimony  pending  the  hearing, 
the  record  must  be  examined  to  ascertain  whether  or  not  grave 
error  has  been  committed. 

2.  Same. 
When  the  finding  of  the  court  below  in  a  divorce  case  was  that  there 

had  been  no  legal  marriage  between  the  parties,  alimony  pendente 
lite  will  not  be  awarded  in  this  court. 

Error  to  the  District  Court  of  Lake  County. 

Mr.  A.  S.  Blake  and  Mr.  A.  J.  Sterling,  for  plaintiff  in 
error. 

Mr.  Chas.  C  a  vender,  for  defendant  in  error. 

Per  Curiam.  An  application  for  alimony  has  been  made 
herein.  It  covers  several  matters, — the  support  of  the  plain- 
tiff in  error,  counsel  fees  for  her  attorneys,  and  the  cost  and 
expense  of  printing  abstracts  and  briefs. 

The  suit  was  begun  to  annul  and  dissolve  an  alleged  mar- 
riage between  the  plaintiff  in  error  and  the  defendant.  The 
action  came  to  a  hearing  and  the  bill  was  dismissed. 

The  complexion  of  the  suit  is  somewhat  peculiar.  There 
was  no  averment  or  proof  of  a  marriage  solemnized  in  the 
ordinary  way,  but  the  union  averred  was  an  agreement  to 
marry,  followed  by  cohabitation.  In  other  words,  it  was 
what  is  designated  in  the  books  and  by  counsel  as  a  "common 
law  marriage." 

In  disposing  of  this  motion,  we  do  not  determine  whether 
or  not  such  an  application  will  lie  in  this  court  in  favor  of 
the  defeated  party,  nor  do  we  consider  the  principles  by  which 
motions  of  this  description  are  ordinarily  measured  and  de- 
termined, except  in  one  aspect.     Where  the  defeated  party 
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makes  an  application  in  the  appellate  court,  all  agree  the 
record  must  be  gone  into  and  examined  in  order  to  ascertain 
whether  or  not  grave  error  has  been  committed.  We  recog- 
nize the  force  of  this  rule  and  the  extent  of  it,  and,  in  obe- 
dience to  its  requirements,  we  have  carefully  examined  the 
record,  aided  by  the  learned  and  exhaustive  briefs  filed  by 
counsel.  We  are  unable  to  discover  errors  which  have  the 
impression  they  are  of  sufficient  importance  to  compel  a  re- 
versal of  the  judgment,  unless  we  accept  counsel's  proposi- 
tion that  the  judgment  is  not  supported  by  the  evidence. 
This  must  be  assented  to  before  we  can  conclude  there  is 
error  in  the  record  which  will  compel  us  to  disturb  the  find- 
ings. Since  this  is  the  situation,  we  do  not  believe  the  case 
is  one  wherein  the  plaintiff  in  error  is  entitled  to  alimony 
pending  the  hearing.  This  contention  may  result  in  con- 
siderable hardship,  but  the  attorneys  will  have  to  take  their 
chances  on  the  result,  and  the  plaintiff  in  error  must  care  for 
herself  and  provide  means  for  the  prosecution  of  the  writ  of 
error  if  she  desires  to  be  heard.  The  influence  and  impor- 
tance which  our  courts  always  give  to  the  findings  of  trial 
courts  on  matters  of  fact  when  a  case  comes  up  for  review 
precludes  any  other  determination  of  this  interlocutory  ques- 
tion. We  regard  the  case  as  very  widely  different  from  one 
wherein  the  marriage  is  admitted,  but  the  ground  for  divorce 
is  contested.  In  a  case  like  the  latter,  both  the*  legal  and 
the  moral  obligation  is  on  the  husband  to  care  for  his  wife. 
Where,  according  to  the  findings  of  the  court,  there  is  no 
marriage,  there  is  certainly  no  legal  obligation,  nor  is  there 
any  doctrine  of  morals  which  compels  the  alleged  husband  to 
care  for  the  person  who  is  adjudged  not  to  be  his  wife.  We 
do  not  want  to  be  understood  as  expressing  any  opinion 
regarding  the  weight  or  the  character  of  the  evidence  or 
the  merits  of  the  controversy.  The  case  is  put  solely  and 
squarely  on  the  ground  that  the  plaintiff  in  error  is  not 
brought  within  the  scope  of  any  rule  or  practice  which  en- 
titles her  to  alimony  pendente  lite. 
The  application  will  therefore  be  denied. 

Denied. 
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Andrews  v.  Johnston. 

1.  Evidence. 

On  an  issue  as  to  the  value  of  services  rendered,  in  the  absence  of  an 
agreed  wage,  evidence  to  show  what  the  services  would  be  worth  in 
the  community  is  inadmissible,  the  test  being  what  they  were 
worth  to  the  employer. 

2.  Sake. 

The  same  technical  rules  of  evidence  controlling  in  trials  by  Jury  do 
not  necessarily  prevail  where  the  case  is  tried  to  the  court,  and  the 
court,  in  arriving  at  a  conclusion,  can  disregard  any  testimony  not 
considered  pertinent. 

Appeal  from  the  District  Court  of  Lake  County. 

Appellee,  plaintiff  below,  brought  suit  against  appellant 
on  a  book  account,  extending  from  April,  1892,  to  Septem- 
ber, 1893,  amounting  in  the  aggregate  to  $3,878.80,  with 
credits  for  $2,770.10,  claiming  a  balance  due  of  $1,108.70, 
and  interest,  for  which  judgment  was  asked. 

The  complaint  alleges  the  demand  to  be  for  work  and 
labor,  money  paid  out  and  expended  for  the  use  of  the  de- 
fendant, money  lent  by  plaintiff  to  the  defendant,  and  for 
rent  of  a  store  room. 

Defendant  answered,  denying  any  indebtedness,  and  filed 
a  cross  complaint,  alleging  that  between  the  24th  of  April, 
1892,  and  the  9th  day  of  March,  1894,  plaintiff  became  in- 
debted to  the  defendant  in  the  sum  of  $4,736.12  for  merchan- 
dise and  goods  sold  and  delivered,  "  and  for  moneys  had  and 
received  by  plaintiff  from  defendant  to  the  use  and  benefit 
of  plaintiff,  and  for  moneys  collected  by  plaintiff  to  and  for 
the  use  of  defendant,  and  by  plaintiff  held  and  retained,  and 
for  moneys  paid,  laid  out  and  expended  for  the  use  and  bene- 
fit of  plaintiff,  and  for  the  use  of  a  certain  team  of  horses 
and  a  wagon  and  harness,  and  for  the  hire  and  services  of  a  ' 
man  with  said  team,"  of  which  there  had  been  paid  $2,811, 
leaving  a  balance  unpaid  of  $1,925.12,  for  which  defendant 
asked  judgment  against  the  plaintiff.     Trial  was  had  to  the 
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court  without  a  jury,  resulting  in  a  finding  and  judgment 
for  the  plaintiff  for  $593.70,  and  costs,  from  which  the  appeal 
was  prosecuted  to  this  court. 

Messrs.  Phelps  &  Pendery,  for  appellant 

Mr.  L.  Frank  Brown,  for  appellee. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

It  appeai-s  from  the  pleadings  that  there  was  quite  a 
marked  difference  of  opinion  in  regard  to  the  actual  condi- 
tion of  accounts  between  the  parties,  such  difference  aggre- 
gating over  $3,000.  Each  party  filed  an  itemized  account, 
showing  the  balance  claimed;  that  of  the  plaintiff  covering 
over  three  printed  pages.  With  other  items  were  six  aggre- 
gating nearly  $550,  for  merchandise  sold  the  defendant.  It 
will  be  observed  that  in  the  complaint  there  was  no  allega- 
tion of  goods  sold  and  delivered,  but  as  no  objection  appears 
to  have  been  made  upon  that  ground,  upon  the  trial,  we  are 
not  called  upon  to  give  it  attention.  The  itemized  account 
of  the  defendant  covers  nearly  eight  closely  printed  pages, 
ranging  in  amount  from  15  cents  to  $600. 

Before  the  trial,  a  certain  portion  of  each  account,  amount- 
ing to  from  one  third  to  one  half,  was  stipulated  to  be  cor- 
rect, and  such  portion  of  each  eliminated  and  the  remainder 
tried  item  by  item.  An  immense  amount  of  evidence  was 
heard,  necessarily,  principally  from  the  parties.  It  is  need- 
less to  say  that  the  evidence  was  very  conflicting.  The 
court  appears  to  have  exercised  infinite  patience  and  to  have 
reached  its  conclusion  after  a  careful  consideration  of  all  the 
conflicting  evidence,  from  which  it  seems  almost  impossible 
to  have  reached  any  satisfactory  result.  According  to  the 
well  settled  rule  controlling  courts  of  last  resort,  the  amount 
found  by  the  court  as  due  will  be  considered  conclusive 
upon  this  court.  We  have  neither  disposition,  time  nor 
mathematical  ability  to  go  through  the  trial  item  by  item, 
sift  the  evidence,  and  verify  the  conclusion  reached. 
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Aside  from  the  general  statements fthat  the  court* erred 
and  found  a  judgment  for  the  wrong  party,  the  errors  as- 
signed are  to  the  refusal  of  the  court  to  admit  testimony  as 
follows :  "  Fourth.  The  court  erred  in  refusing  to  permit  the 
witness,  E.  H.  Andrews,  to  answer  the  question,  4  You  may 
state  to  the  court,  from  your  books,  what  the  condition  of 
business  in  your  trade  was  from  the  8th  day  of  July,  1893, 
up  to  November  2d,  1893.'  Fifth.  The  court  erred  in  refus- 
ing to  permit  the  witness,  E.  H.  Andrews,  to  answer  the 
question,  *  What  would  the  services  of  Mr.  Johnston  be  worth 
in  this  community,  as  help,  or  in  the  way  he  was  employed 
in  your  house  ? '  Sixth.  The  court  erred  in  refusing  to  per- 
mit the  witness,  E.  H.  Andrews,  to  answer  the  question, 
•  What  would  the  services  of  any  man,  doing  the  work  which 
Mr.  Johnston  did  there,  be  worth  in  this  community  ? ' " 
And  the  following  for  the  admission  of  evidence :  "Seventh. 
The  court  erred  in  permitting  the  appellee's  witness,  Ella  S. 
Neathery,  to  testify  in  rebuttal  in  answer  to  the  question 
asked  by  the  appellee's  attorney,  '  Will  you  go  on  and  ex- 
plain to  the  court  how  this  Howie  note  has  been  settled  and 
liquidated  ?'" 

It  appears  that  at  a  certain  date  plaintiff  was  informed  that 
the  former  price  for  his  services  would  not  be  paid,  after 
which  he  continued  to  work  in  a  desultory  irregular  way 
without  any  agreement  as  to  price.  The  value  of  such  ser- 
vices as  were  rendered  were  attempted  to  be  fixed.  In  the 
attempt,  the  question  in  the  fourth  assignment  was  asked 
the  defendant,  and  counsel  stated  to  the  court  that  he  pro- 
posed to  show  "  that  from  the  time  of  the  drop  in  silver,  the 
business  decreased  very  rapidly  in  his  line,"  etc. 

The  question  to  be  determined  was  what  the  services  ren- 
dered were  worth,  and  having  been  informed  by  the  defend- 
ant that  he  could  not  retain  him  in  his  former  capacity  at 
former  wages,  the  cause  of  such  inability  was  immaterial. 
Proof  of  general  business  depression,  and  the  cause  of  it, 
would  in  no  way  assist  in  determining  what  the  services  at 
the  time  and  under  the  circumstances  were  worth. 
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The  questions  ashed  in  the  fifth,  and  sixth  assignments 
were  very  properly  denied.  It  was  not  what  his  services 
would  command  in  the  community,  but  what  they  were 
worth  to  the  employer.  A  modified  question  tending  in  that 
direction  was  afterwards  allowed  and  answered.  As  to  the 
seventh  assignment,  it  would  seem  immaterial  how  the  note 
had  been  settled  and  liquidated.  The  question  was  in  regard 
to  the  transfer  of  the  note  and  whether  the  proper  credit  had 
been  given  and  the  price  agreed  upon  between  the  parties, 
and  we  cannot  see  how  evidence  of  its  subsequent  payment 
could  prejudice  the  plaintiff,  even  if  immaterial. 

The  case  was  tried  to  the  court,  where  the  same  technical 
rules  of  evidence  controlling  trials  by  jury  do  not  neces- 
sarily prevail.  The  court,  in  arriving  at  a  conclusion,  can 
disregard  any  testimony  not  considered  pertinent.  These 
supposed  errors  of  law  appear  far  more  technical  than  sub- 
stantial, and  would  under  no  circumstances  warrant  a  rever- 
sal. The  most  of  the  argument  of  appellant's  counsel  ques- 
tions the  correctness  of  the  finding  of  certain  facts.  We 
think  the  court  fortunate  in  being  able  to  arrive  at  any  con- 
clusion on  many  of  the  questions.  Admitting  the  honesty 
of  the  parties,  the  evidence  shows  such  loose  business  habits, 
and  slovenly  and  incompetent  bookkeeping,  that  taken  in 
connection  with  contradictions  in  regard  to  facts,  it  would 
seem  almost  impossible  to  arrive  at  any  result,  except  as  a 
guess. 

The  judgment  will  be  affirmed. 

Affirmed. 
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Fuller  v.  Estate  op  Fulleb.  alJ  *g> 

1.  Appeal  Bonds. 

The  statute  authorizing  an  appeal  by  an  administrator  from  the  county 
to  the  district  court  without  bond  limits  the  right  to  matters  per- 
taining to  the  settlement  of  the  estate, — where  the  appeal,  though 
prosecuted  by  the  administrator,  is  in  effect  the  appeal  of  the  estate. 

2.  Same. 

When  a  bond  is  required,  an  attempt  to  appeal  from  the  county  to  the 
district  court  without  one,  does  not  confer  jurisdiction  of  the  case 
upon  the  latter  court;  neither  can  the  defect  be  cured  by  the  filing 
of  a  bond  in  the  district  court  after  it  has  dismissed  the  appeal. 

Error  to  the  District  Court  of  Arapahoe  County. 

Messrs.  Rogers,  Cuthbert  &  Ellis  and  Mr.  Fbank  L. 
Woodwabd,  for  plaintiff  in  error. 

Messrs.  Henderson  &  Campbell,  for  defendant  in  error. 

Reed,  P.  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  was  from  April  9,  1893,  until  Novem- 
ber 17th  of  the  same  year,  administrator  of  the  estate  of 
Frank  W.  Fuller ;  on  the  latter  date  was  removed ;  subse- 
quently, his  report  and  accounts  were  contested;  and,  on 
the  13th  day  of  November,  1894,  the  following  order  was 
entered : 

"Now,  on  this  day  it  is  ordered  by  the  court  that  judg- 
ment be  entered  herein  against  Fred  H.  Fuller,  in  the  sum 
of  nine  hundred  and  sixty-seven  and  40-100  dollars,  the  same 
being  the  amount  found  due  the  estate  from  Fred  H.  Fuller, 
former  administrator."     And  on  the  same  date  the  following: 

"  Now,  on  this  day  comes  Fred  H.  Fuller,  former  adminis- 
trator of  said  estate,  and  prays  an  appeal  to  the  district  court 
of  Arapahoe  county,  which  is  allowed  without  additional 
bond  being  filed  by  said  Fred  H.  Fuller." 
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On  December  81, 1894,  a  motion  was  filed  in  the  district 
court  to  dismiss  the  appeal,  which,  on  January  21, 1895,  was 
granted,  the  appeal  dismissed  at  the  cost  of  appellants,  and 
exception  taken  and  case  brought  here  by  writ  of  error. 

The  only  question  to  be  determined  is  the  legality  of  the 
order  of  the  district  court  in  dismissing  the  appeal.  The 
motion  is  not  embraced  in  the  abstract.  We  find  from  the 
record  and  the  argument  of  counsel  that  the  appeal  was  dis- 
missed for  want  of  an  appeal  bond,  none  having  been  filed. 
Counsel  for  plaintiff  in  error  and  the  county  court  supposed 
that  the  following  paragraph  (p.  109,  act  of  1891)  controlled, 
as  follows : 

"  All  questions  of  law  and  fact,  relating  to  probate  matters 
in  any  county  shall  be  determined  by  the  county  court  of 
such  county  and  from  any  and  all  such  decisions  upon  any 
such  questions  appeals  or  writs  of  certiorari  shall  lie  to  the 
district  court  of  the  same  county,  to  be  prosecuted  in  the 
same  manner  as  appeals  or  writs  of  certiorari,  respectively, 
when  prosecuted  in  civil  or  law  cases  from  the  decisions  of 
such  county  courts ;  Provided,  however,  That  when  such  ap- 
peal or  writ  of  certiorari  is  prosecuted  by  the  administrator 
or  executor  of  any  estate,  no  bond  shall  be  required  either 
by  said  county  court  or  the  district  court  to  which  such  ap- 
peal or  writ  of  certiorari  may  be  prosecuted." 

The  general  law  in  regard  to  appeals  from  the  county  to 
the  district  court  is  Gen.  Stats.,  sec.  1986  (Session  Laws  1885, 
p.  158) :  "  The  appellant,  or  some  person  for  him,  together 
with  one  or  more  sufficient  sureties,  to  be  approved  by  the 
judge,  or  clerk,  of  said  court,  must,  within  the  time  above 
limited,  or  within  such  further  reasonable  time  as  shall  be 
fixed  by  the  court,  enter  into  an  undertaking,  payable  to  the 
adverse  party,  as  follows:  In  case  the  judgment  be  for  the 
payment  of  money,  and  against  the  party  appealing,  the 
undertaking  shall  be  in  double  the  amount  of  the  judgment, 
or  decree,  appealed  from,  conditioned  for  the  prosecution  of 
the  appeal,  with  effect  and  without  delay,  and  for  the  pay- 
ment of  all  costs,  and  whatever  judgment  may  be  awarded 
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against  the  party  so  appealing,  on  the  trial  or  dismissal  of  said 
appeal  in  the  appellate  court,  and  for  the  payment  of  the 
judgment  appealed  from,  in  case  said  appeal  shall  be  dis- 
missed ;  and  in  case  the  judgment,  or  decree,  appealed  from 
be  in  favor  of  the  party  appealing,  or  shall  not  be  for  the 
payment  of  money,  the  penalty  of  the  undertaking  shall  be 
in  such  sum  as  the  county  court  shall  deem  sufficient  to 
cover  costs,  expenses  and  damages,  and  be  conditioned  that 
the  party  appealing  shall  abide,  fulfill  and  perform  whatever 
judgment  may  be  rendered  against  him  in  that  cause  by  the 
district  court,  and  for  the  payment  of  all  damages  which 
the  opposite  party  may  sustain  by  reason  of  such  appeal, 
and  the  delay  incident  thereto,  and  for  the  payment  of 
costs." 

We  find  no  conflict  necessarily  existing  between  the  two 
statutes.  The  language  of  the  first  confines  it  entirely  to 
probate  matters^ — matters  pertaining  to  the  settlement  of  the 
estate, — where  the  appeal,  though  taken  and  prosecuted  by 
the  executor  or  administrator,  is  in  effect  the  appeal  of  the 
estate.  In  such  case  he  acts  not  in  an  individual,  but  a  rep- 
resentative capacity,  and  is  relieved  from  the  obligation  of 
giving  a  personal  bond.  In  this  case  it  was  not  probate 
matter,  but  an  individual  matter, — an  appeal  from  a  per- 
sonal judgment, — not  prosecuted  for  the  estate,  but  in  his 
own  interest.  He  was  not  administrator  prosecuting  in 
behalf  of  the  estate.  He  had  ceased  to  act  in  that  official 
capacity  nearly  a  year  before,  and,  in  appealing  from  a  per- 
sonal judgment  against  himself,  was  bound  to  comply  with 
the  section  of  the  general  law  above  cited,  and  execute  a 
bond  double  the  amount  of  the  judgment. 

U.  It  appeal's  in  argument,  although  we  fail  to  find  the 
fact  in  the  record,  that  in  the  district  court  counsel  for  the 
appellant  tendered,  or  at  least  offered  to  furnish,  any  bond 
required  by  that  court,  which  was  refused.  This  refusal  is 
urged  as  error,  for  which  the  judgment  of  the  district  court 
should  be  reversed.  Counsel  for  plaintiff  in  error  rely  upon 
the  following,  being  section  1089,  Mills'  Stats. :  "  Provided, 
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farther,  that  no  appeal  shall  be  dismissed  on  account  of  a 
defect  or  informality  in  the  undertaking,  or  the  insufficiency 
thereof,  if  the  appellant  or  appellants  shall  within  a  reason- 
able time,  to  be  fixed  by  the  court,  file  a  good  and  sufficient 
undertaking." 

The  filing  of  the  bond  required  by  statute,  in  the  county 
court,  "  and  its  approval  by  the  judge  or  clerk  of  said  court," 
is  a  condition  precedent  to  the  appeal,  and  unless  such  steps 
are  taken  the  district  court  is  without  jurisdiction.  If  an 
honest  attempt  is  made  to  perfect  the  appeal  by  the  present- 
ing and  approval  of  what  purports  to  be  a  bond,  the  juris- 
diction would  be  conferred,  and  if  the  bond  was  found 
defective  or  informal,  it  could  be  reformed  as  provided  by 
law.  But  here  was  no  bond.  The  county  court  could  not 
disregard  the  statute  and  allow  an  appeal  without  a  bond, 
and  such  attempted  action  conferred  no  jurisdiction  upon 
the  district  court;  hence  the  dismissal  must  be  sustained. 
The  district  court  being  without  jurisdiction,  there  was  no 
judgment  from  which  a  writ  of  error  would  lie  to  this  court. 

The  writ  of  error  will  be  dismissed. 

Dismissed. 

ON  APPLICATION  FOR  REHEARING. 

Per  Curiam.  Plaintiff  in  error  was  the  former  adminis- 
trator of  the  estate,  who  was  removed.  In  the  settlement  of 
his  administration,  a  year  or  more  after  his  removal,  judg- 
ment was  entered  against  him  in  the  county  court  for  some- 
thing over  $ 900,  for  moneys  received  and  unaccounted  for. 
An  appeal  was  prayed  to  the  district  court,  which  was 
granted,  and  an  order  entered  in  the  county  court  allowing 
the  appeal  without  other  than  his  official  bond.  Motion  was 
made  in  the  district  court  to  dismiss  the  appeal  for  want  of 
a  bond,  which  was  allowed. 

We  are  not  prepared  to  say  how  far  the  order  of  the 
county  court  dispensing  with  a  bond  would  have  protected 
the  parties  had  an  offer  been  made  and  bond  tendered  and 
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refused  in  the  district  court  before  the  dismissal  of  the  appeal. 
The  record  does  not  show  that  any  bond  was  offered.  Had 
such  an  offer  been  made  and  refused,  and  an  exception  taken, 
such  refusal  might  have  been  subject  to  review  here. 

It  is  clear  that  the  fact  that  he  had  been  the  former  ad- 
ministrator did  not  allow  him  to  appeal  from  a  judgment  in 
favor  of  the  estate  against  himself  without  a  bond,  any  more 
than  if  he  had  never  held  such  position.  As  the  record 
st&nds  there  is  nothing  before  this  court  for  review.  The 
application  for  a  rehearing  must  be  denied. 

Rehearing  denied. 


INDEX. 


ABANDONMENT: 

Bub  den  of  Pboof. — It  devolves  upon  the  party  alleging  an  abandon- 
ment to  prove  it.    Putnam  v.  Curtis,  437. 

Same. — The  facts  shown  in  this  case  are  insufficient  to  establish  an 
abandonment  of  water  rights.    lb. 

Intention.— Whether  an  act  of  a  party  constitutes  an  abandonment 
of  a  water  right  depends  upon  the  intention  with  which  it  was  done.    lb. 

ACTIONS  AND  DEFENSES: 

Attobney's  Lien. — It  seems  that  an  attorney's  lien  upon  a  judgment 
is  not  available  against  a  party  proceeding  by  bill  to  obtain  a  set-off 
against  a  judgment  on  cross  demand  existing  when  the  judgment  was 
rendered.     Whitehead  v.  Jessup,  460. 

Commebcial  Paper. — To  entitle  the  holder  of  commercial  paper  to 
maintain  his  action  free  from  the  equities  which  existed  between  the 
maker  and  payee,  it  is  necessary  that  the  paper  should  have  been  trans- 
ferred in  the  usual  course  of  business  and  according  to  the  common 
customs  of  the  commercial  world  for  value  before  maturity,  and  to  one 
without  knowledge  of  the  matters  out  of  which  the  equities  arise. 
Kinkel  v.  Harper,  45. 

Contbact. — Generally,  a  party  will  not  be  relieved  from  a  condition 
of  his  written  contract  on  the  ground  that  it  was  inserted  wrongfully 
and  without  his  knowledge  when  he  executed  the  instrument  without 
examination  and  failed  to  protect  his  rights  by  the  exercise  of  ordinary 
business  care  and  prudence.    Dingle  v.  Trash,  16. 

Devastavit — Subeties  on  Administrator's  Bond. — A  devastavit 
by  an  administrator  is  a  wasting  of  the  estate  or  a  misapplication  of  the 
assets.  It  is  not  necessary  that  the  devastavit  be  previously  established 
in  order  to  charge  the  principal  and  sureties  on  the  bond,  but  an  action 
cannot  be  maintained  against  the  sureties  unless  the  facts  alleged,  if 
proven,  amount  to  a  devastavit.    Howe  v.  The  People,  535. 

Same — Pleading. — A  complaint  in  an  action  against  an  administra- 
tor and  the  sureties  on  his  bond  for  a  failure  to  pay  the  claims  allowed 
against  the  estate  which  does  not  allege  that  the  fund  in  his  hands  is 
sufficient  to  pay  all  in  full,  including  costs  of  administration,  is  defect- 
ive,   lb. 

Equity— Labob  Organizations. — A  labor  organization  has  no  cause 
of  action  against  another  body  for  adopting  regulations  the  tendency  of 
which  is  to  diminish  plaintiffs  membership.  Silver  State  Council  v. 
Rhodes,  211. 
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ACTIONS  AND  DEFENSES— continued. 

Fbaud — Alimony. — When  a  note  and  deed  of  trust  to  secure  the 
same  were  executed  by  a  husband  with  intent  to  defraud  his  wife,  who 
was  likely  to  become  and  did  become  a  creditor  by  virtue  of  a  decree 
for  alimony,  she  may  maintain  an  action  to  effectuate  her  decree  as 
against  the  fraudulent  transfer.     Harrington  v.  Johnson,  483. 

Same — Representations.— A  representation,  to  entitle  a  party  to 
maintain  a  suit  because  of  its  utterance  and  its  falsity,  must  be  of  some 
material  fact  which  was  a  determining  factor  in  the  transaction.  The 
party  to  whom  it  is  made  must  rely  on  it  to  his  injury,  must  be  without 
knowledge  of  its  truth  or  falsity,  and  it  must  be  reasonably  certain 
that  he  would  not  have  acted  as  he  did  but  for  the  making  of  the  state- 
ment.   Dingle  v.  Trash,  16. 

Insurance. — A  statement  in  an  application  for  insurance  to  the 
effect  that  the  title  was  in  the  applicant  and  by  warranty  deed,  when 
in  truth  it  was  in  him  and  another  by  will,  is  not  available  as  a  defense 
to  an  action  on  the  policy  where  it  appears  that  the  applicant  disclosed 
all  the  facts  to  the  soliciting  agent  of  the  company,  by  whom  the  mis- 
statement was  written.     State  Ins.  Co.  v.  Du  Bois,  214. 

Intervention. — One  who  intervenes  in  an  action  to  cancel  a  fraudu- 
lent deed  of  trust  given  to  secure  a  note  executed  as  a  part  of  the 
scheme,  on  the  ground  that  he  is  a  bona  fide  purchaser  of  the  note, 
must  show,  in  order  to  maintain  his  claim,  that  he  became  a  purchaser 
thereof  for  a  valuable  consideration,  paid  before  the  maturity  of  the 
paper.  Evidence  of  the  mere  delivery  of  a  check  for  the  price  will  not 
sustain  the  burden  of  proving  actual  payment  Harrington  v.  John- 
son, 483. 

Justification.— An  execution  issued  upon  a  void  judgment  is  not 
available  to  justify  a  seizure  of  property  by  a  sheriff.  Chetelat  c. 
Kelter,  08. 

Lien. — The  owner  of  a  judgment  which,  as  between  him  and  the  judg- 
ment debtor,  establishes  a  lien  upon  the  realty  of  the  latter,  cannot 
maintain  an  action  to  marshal  liens  or  a  bill  quia  timet.  San  Juan  Hard- 
ware Co.  v.  Carrothers,  413. 

Mandamus. — Mandamus  does  not  lie  to  compel  a  mutual  benefit 
insurance  company  to  levy  an  assessment  to  pay  the  amount  falling  due 
upon  the  death  of  a  member.  The  proper  course  is  to  bring  suit  upon 
the  undertaking  of  the  company.    Mutual  Assn.  v.  Colmar,  275. 

Same. — When  a  warrant  is  made  the  basis  of  mandamus  proceedings 
against  the  state  treasurer  to  compel  its  payment,  and  from  the  allega- 
tions of  the  petition  it  appears  to  have  been  duly  issued  by  the  auditor, 
it  is  incumbent  upon  the  treasurer  to  plead  the  exhaustion  of  the  fund 
by  antecedent  warrants,  if  Buch  be  the  basis  of  his  defense.  Nance  v. 
Stuart,  510. 

Money  Had  to  Another's  Use. — Actions  for  money  had,  etc.,  can 
always  be  maintained  wherever  one  has  received  money  which,  in  equity 
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ACTIONS  AND  DEFENSES— continued. 

and  good  conscience,  he  ought  to  pay  over.  It  is  unnecessary  that  there 
should  be  privity  between  the  parties  or  any  actual  promise  to  pay. 
Zang  Brewing  Co.  v.  Bernheim,  528. 

Negligence. — An  action  cannot  be  maintained  against  a  railroad 
company  for  killing  live  stock  unless  it  be  founded  upon  negligence. 
D.  &  Ji.  G.  R.  R.  Co.  v.  Wheatley,  284. 

Receiver. — Generally,  a  receiver  has  no  authority  to  sue  for  the  re- 
covery of  property  belonging  to  the  estate,  or  for  the  collection  of  de- 
mands due  it,  without  first  obtaining  leave  of  the  court  appointing  him. 
Wason  0.  Frank,  541. 

Same. — A  receiver  was  enjoined  from  doing  certain  acts.  In  con- 
sequence of  his  defense  the  injunction  was  dissolved.  Held,  that  the 
authority  by  which  he  appeared  and  procured  the  judgment  of  dissolu- 
tion in  that  action  extends  to  all  subsequent  proceedings  which  have 
for  their  object  the  enforcement  of  any  legal  remedy  upon  his  judg- 
ment,   lb. 

Tkust  Funds. — If  a  check  be  given  to  a  banker  for  collection  only, 
and  the  money  realized  by  him  from  its  collection  went  with  his  other 
property  into  the  possession  of  his  assignee  for  the  benefit  of  creditors, 
the  right  to  reclaim  it  is  not  affected  by  any  unauthorized  act  of  the 
assignor  in  intermingling  it  with  his  own  funds.  Meldrum  v.  Hender- 
son,  256. 

Ultra  Vires. — Whether  the  defense  of  ultra  vires  is  available  to  a 
county  after  the  contract  has  been  performed  and  the  county  has  had 
the  benefit  and  results  thereof  is  questionable.  Beshoar  v.  Las  Animas 
County,  444. 

Water  Rights.— The  court  has  no  jurisdiction  in  a  statutory  pro- 
ceeding for  an  adjudication  of  priorities  of  right  to  the  use  of  water  to 
determine  the  disputes  between  claimants  under  the  same  ditch.  Pid~ 
nam  v.  Curtis,  437. 

ADMINISTRATION: 

Appeal  Bonds. — The  statute  authorizing  an  appeal  by  an  adminis- 
trator from  the  county  to  the  district  court  without  bond  limits  the  right 
to  matters  pertaining  to  the  settlement  of  the  estate,— where  the  appeal, 
though  prosecuted  by  the  administrator,  is  in  effect  the  appeal  of  the 
estate.    Fuller  v.  Estate  of  Fuller,  555. 

Devastavit — Sureties  on  Administrator's  Bond. — A  devastavit 
by  an  administrator  is  a  wasting  of  the  estate  or  a  misapplication  of  the 
assets.  It  is  not  necessary  that  the  devastavit  be  previously  established 
in  order  to  charge  the  principal  and  sureties  on  the  bond,  but  an  action 
cannot  be  maintained  against  the  sureties  unless  the  facts  alleged,  if 
proven,  amount  to  a  devastavit.    Howe  v.  The  People,  535. 

Same — Pleading. — A  complaint  in  an  action  against  an  administrator 
and  the  sureties  on  his  bond  for  a  failivre  to  pay  the  claims  allowed 
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against  the  estate  which  does  not  allege  that  the  fund  in  his  hands  is 
sufficient  to  pay  all  in  full,  including  costs  of  administration,  is  defect- 
ive,   lb. 

Same. — It  seems  that  a  complaint  which  does  not  allege  an  order  of 
distribution  and  a  failure  of  the  administrator  to  comply  therewith  does 
not  show  a  devastavit,  and  is  insufficient    lb. 

AGENTS  AND  AGENCY: 

Allegation  and  Pboof. — An  allegation  that  the  defendant  executed 
and  delivered  an  instrument  is  sustained  by  proof  that  the  defendant 
ratified  such  execution  and  delivery  by  his  unauthorized  agent  Smyth 
v.  Lynch,  383. 

Commissions. — When  an  agent  employed  to  negotiate  an  exchange  of 
real  estate  brings  the  parties  together  and  a  trade  is  effected  by  the 
agency  of  the  broker,  he  is  entitled  to  his  commission,  even  though  the 
exchange  was  completed  by  the  employer  upon  a  basis  different  than 
that  embraced  in  the  terms  of  the  employment    Howe  v.  Werner,  530. 

Estoppel — Ratification. — A  principal  is  not  estopped  to  deny  the 
authority  of  one  assuming  to  act  as  his  agent,  unless,  after  knowledge 
of  the  facts,  he  has  ratified  what  the  agent  did,  and  the  proof  shows 
that  equity  and  fair  dealing  would  forbid  him  to  deny  his  agent's  au- 
thority.    Smyth  v.  Lynch,  383. 

Same. — A  principal  is  bound  by  the  unauthorized  act  of  one  assum* 
ing  to  be  his  agent  when,  with  full  knowledge  of  the  facts,  he  subse- 
quently ratifies  the  act     Wolcott  v.  Johns,  360. 

Notice. — A  principal  is  bound  by  the  acts  of  his  agent  to  the  extent 
of  his  apparent  authority,  unless  limitations  to  his  power  be  brought  to 
the  knowledge  of  the  other  party.     State  Ins.  Co.  v.  Du  Bois,  214. 

Power  of  Attorney. — General  words  of  authority  in  a  letter  of  at- 
torney are  limited  and  controlled  by  the  terms  in  which  specific  author- 
ity is  given.    Smyth  v.  Lynch,  383. 

ALIMONY: 

Fraud. — When  a  note  and  deed  of  trust  to  secure  the  same  were 
executed  by  a  husband  with  intent  to  defraud  his  wife,  who  was  likely 
to  become  and  did  become  a  creditor  by  virtue  of  a  decree  for  alimony, 
she  may  maintain  an  action  to  effectuate  her  decree  as  against  the  fraud- 
ulent transfer.    Harrington  v.  Johnson,  483. 

Jurisdiction — County  Court. — While  the  limit  of  the  county 
court' 8  jurisdiction  is  $2,000,  that  limit  is  not  exceeded  by  adjudging  in 
a  divorce  case  that  the  defendant  pay  plaintiff  $1,000,  $200  to  her  coun- 
sel, and  $30.00  per  month  for  the  maintenance  and  education  of  two 
children.    Hall  v.  Harrington,  474. 

Same. — Courts  having  authority  to  award  alimony  have  power  to 
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make  their  decrees  effectual  by  declaring  them  liens  on  the  property 

owned  by  the  defendant  in  the  state.    lb. 

Lien. — A  decree  of  divorce  allowing  alimony  is  a  judgment  enf orcible 
by  execution,  and  it  may  be  made  a  lien  upon  the  real  estate  of  the 
judgment  debtor  by  filing  a  transcript  in  the  office  of  the  county 
clerk.    76. 

Pendente  Lite. — Where  the  party  defeated  in  the  court  below  makes 
an  application  in  the  appellate  court  for  an  allowance  of  alimony  pend- 
ing the  hearing,  the  record  must  be  examined  to  ascertain  whether  or 
not  grave  error  has  been  committed.     Taylor  v.  Taylor,  549. 

Same. — When  the  finding  of  the  court  below  in  a  divorce  case  was 
that  there  had  been  no  legal  marriage  between  the  parties,  alimony 
pendente  lite  will  not  be  awarded  in  this  court.    76. 

ALLEGATION  AND  PROOF  : 

Execution  and  Delivery. — An  allegation  that  the  defendant  exe- 
cuted and  delivered  an  instrument  is  sustained  by  proof  that  the  de- 
fendant ratified  such  execution  and  delivery  by  his  unauthorized  agent. 
Smyth  v.  Lynch,  383. 

AMENDMENTS : 

Attachments.— Amendments  under  section  117  of  the  code  must  be 
confined  to  cases  in  which  the  insufficiency  is  not  jurisdictional.  Ment- 
zer  v.  Ellison,  315. 

Discbetion. — Under  the  circumstances  of  this  case,  the  plaintiff's 
motion  for  leave  to  amend  his  ad  damnum  should  have  been  allowed. 
Autrey  v.  Bowen,  408. 

Pleadings — New  Cause  of  Action. — An  amended  complaint  which 
states  a  new  cause  of  action  may  be,  on  motion,  stricken  from  the  files. 
Lemp  v.  Ryus,  37. 

Same. — Action  by  L.  on  bond  executed  by  defendants  as  sureties  for 
C,  which  was  conditioned,  substantially,  that  whereas  C.  has  made  ar- 
rangements with  L.  to  be  supplied  by  him  with  beer,  therefore  if  C. 
should  pay  to  L.  all  moneys  coming  due  for  all  beer  received  by  C,  at 
rates  and  times  specified,  the  obligation  to  be  void.  An  original  and 
two  amended  complaints  were  filed,  in  each  of  which  the  bond  and  its 
conditions  were  set  forth.  In  original,  it  was  alleged  that  L.  sold  and 
delivered  beer  to  C.  for  the  agreed  prices,  to  a  certain  amount  of  which 
only  a  certain  small  part  had  been  paid.  Amended  complaint  was  sub- 
stantially the  same,  except  that  it  alleged  that  all  the  beer  sold  and  de- 
livered to  C.  had  been  sold  and  disposed  of  by  him.  Second  amended 
complaint  contained  same  allegations  as  the  preceding  one,  with  the 
exception  that  instead  of  alleging  that  plaintiff  sold  and  delivered  the 
beer,  it  stated  that  he  supplied  and  furnished  it  to  0.  Held,  that  the 
second  amended  complaint  did  not  state  a  new  cause  of  action.    lb. 
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Same — Variance. — A  variance  between  the  allegations  and  proof  is 
no  longer  fatal.  Any  error  which  does  not  affect  the  substantial  righto 
of  the  parties  is  to  be  disregarded.  Amendments  to  make  the  allega- 
tions conform  to  the  proof  are  to  be  permitted  subject  to  terms  and 
conditions.     Coe  v.  Water*,  203. 

APPEALS: 

Appearance — Waived. — By  appealing  from  the  judgment  of  a  jus- 
tice of  the  peace  and  going  to  trial  in  the  county  court,  a  party  waives 
his  objection  that  the  justice  had  acquired  no  jurisdiction  of  his  person. 
U.  P.,  D.  &  G.  Ry.  Co.  v.  Perkins,  184. 

County  to  District  Court.— An  appeal  from  the  county  to  the  dis- 
trict court  is  not  perfected  until  the  same  has  been  docketed.  Tierney 
v.  Campbell,  299. 

Same.— The  act  of  the  clerk  of  the  district  court  in  transmitting  the 
papers  to  the  county  court  when  the  appeal  from  the  latter  court  has 
not  been  docketed  within  the  time  prescribed  by  statute  is  not  an  exer- 
cise of  judicial  power;  neither  is  it  a  final  judgment  to  which  a  writ  of 
error  will  lie.    lb. 

Dismissal  of.  —The  dismissal  of  an  appeal  from  the  county  court  to 
the  district  court  is  not  a  dismissal  of  the  action;  neither  does  it  oper- 
ate to  annul  the  judgment  appealed  from.  Pueblo  Lumber  Co.  v.  Dan- 
ziger,  149. 

Intervention. — An  intervention  in  an  attachment  case  is  to  be 
treated  as  an  independent  suit  by  the  intervenor,  who  is  entitled  to  all 
the  remedies  afforded  by  an  appeal  if  the  judgment  be  against  him. 
Winship  v.  May,  355. 

Same. — An  appeal  by  the  defendant  in  the  main  case  gives  the  inter- 
venor no  right  to  question  the  rightfulness  of  a  judgment  against 
him.    lb. 

Jurisdiction. — Appeals  are  regulated  by  statute,  a  strict  compliance 
with  which  is  requisite  to  confer  jurisdiction  upon  the  appellate  court. 
Tierney  v.  Campbell,  299. 

Same. — When  a  bond  is  required,  an  attempt  to  appeal  from  the 
county  to  the  district  court  without  one  does  not  confer  jurisdiction  of 
the  case  upon  the  latter  court;  neither  can  the  defect  be  cured  by  the 
filing  of  a  bond  in  the  district  court  after  it  has  dismissed  the  appeal. 
Fuller  v.  Estate  of  Fuller,  555. 

Notice. — Service  of  notice  of  appeal  according  to  the  statutory  re- 
quirements is  an  indispensable  prerequisite  to  the  perfection  of  an 
appeal  from  the  county  court  to  the  district  court,  Slattery  v.  Robin- 
son, 22. 

Practice. — Where  an  appeal  has  been  improperly  or  insufficiently 
taken  or  perfected,  the  appellee  may  file  the  record  and  move  to  dismiss. 
H amill  v.  Bank  of  Clear  Creek  County,  472. 
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Same. — An  appeal  which  has  not  been  perfected  within  the  time  pre- 
scribed by  statute  will  be  dismissed.     Slattery  v.  Robinson,  22. 

Same — Pbobate. — The  statute  authorizing  an  appeal  by  an  adminis- 
trator from  the  county  to  the  district  court  without  bond  limits  the 
right  to  matters  pertaining  to  the  settlement  of  the  estate, — where  the 
appeal,  though  prosecuted  by  the  administrator,  is  in  effect  the  appeal 
of  the  estate.    Fuller  v.  Estate  of  Fuller,  555. 

Time. — An  appeal  must  be  prayed  within  the  time  prescribed  by  stat- 
ute, otherwise  the  appeal  will  be  dismissed.  Hamill  v.  Bank  of  Clear 
Creek  County,  472. 

Same. — An  appeal  from  a  judgment  of  the  county  court  to  the  district 
court  must  be  taken  within  ten  days  after  judgment,  unless,  within  that 
time,  the  court  upon  good  cause  shown  grants  further  time  for  perfect- 
ing the  appeal.  The  pendency  of  a  motion  for  a  new  trial  does  not 
operate  to  extend  the  time.     Slattery  v.  Robinson,  22. 

APPEARANCE: 

Waiveb  of  Process. — A  voluntary  and  general  appearance  by  a  de- 
fendant in  a  court  having  jurisdiction  of  the  subject-matter  of  the 
action  is  a  waiver  of  defects  in  the  process  and  service  thereof.  Cun- 
ningham v.  Bostwick,  169. 

Same. — By  appealing  from  the  judgment  of  a  justice  of  the  peace  and 
going  to  trial  in  the  county  court,  a  party  waives  his  objection  that  the 
justice  had  acquired  no  jurisdiction  of  his  person.  U.  P.,  D.  <fc  O.  By. 
Co.  v.  Perkins,  184. 

APPELLATE  PRACTICE: 

Abstracts  and  Briefs — Type.—  Abstracts  and  briefs  should  not  be 
printed  in  smaller  type  than  small  pica,  which  should  be  well  leaded. 
Wolff  v.  Chapman,  179. 

Alimony  Pendente  Lite.— Where  the  party  defeated  in  the  court 
below  makes  an  application  in  the  appellate  court  for  an  allowance  of 
alimony  pending  the  hearing,  the  record  must  be  examined  to  ascertain 
whether  or  not  grave  error  has  been  committed.     Taylor  v.  Taylor,  549. 

Same. — When  the  finding  of  the  court  below  in  a  divorce  case  was 
that  there  had  been  no  legal  marriage  between  the  parties,  alimony  pe?i- 
dente  lite  will  not  be  awarded  in  this  court.    lb. 

Appeals. — An  appeal  must  be  prayed  within  the  time  prescribed  by 
statute,  otherwise  the  appeal  will  be  dismissed.  Hamill  v.  Bank  of 
Clear  Creek  County,  472. 

Same — When  Dismissed. — An  appeal  which  has  not  been  perfected 
within  the  time  prescribed  by  statute  will  be  dismissed.  Slattery  v. 
Robinson,  22. 

Same. — Where  an  appeal  has  been  improperly  or  insufficiently  taken 
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or  perfected,  the  appellee  may  file  the  record  and  move  to  dismiss 

Hamill  v.  Bank  of  Clear  Creek  County ,  472. 

Assignment  of  Error. — Assignments  of  error  mast  definitely  and 
specifically  point  out  the  supposed  error.    State  Ins.  Co.  v.  Du  Bois,  214. 

Same — Instructions. — Where  a  part  of  the  charge  to  the  jury  is 
complained  of,  it  should  be  quoted  in  the  assignment  of  error.  Woljf 
v.  Chapman,  179. 

Bill  of  Exceptions. — In  the  absence  of  a  bill  of  exceptions,  rulings 
admitting  or  excluding  testimony,  or  in  giving  or  refusing  instructions, 
will  not  be  reviewed.    D.  A  R.  G.  R.  R.  Co.  v.  Rosuck,  288. 

Exceptions. — The  rule  that  an  exception  to  the  judgment  is  necessary 
to  enable  the  appellate  court  to  pass  upon  the  question  of  the  sufficiency 
of  the  evidence  to  sustain  the  finding  is  applicable  only  where  the  facts 
are  In  dispute.  Where  the  facts  are  agreed  upon,  an  exception  to  the 
judgment  is  unnecessary.     Whitehead  v.  Jessup,  400. 

Same. — The  complaining  party  must  show  that  in  some  way  and  at 
the  proper  time  the  trial  court's  attention  was  called  to  that  which  is 
alleged  to  be  erroneous,  or  fail  in  his  proceeding  to  reverse  the  judgment. 
2>.  A  R.  G.  R.  R.  Co.  v.  Rosuck,  288. 

Immaterial  Ebbob.— A  judgment  will  not  be  reversed  for  any  error 
which  does  not  affect  the  substantial  rights  of  the  parties.  Cunningham 
v.  Bosttoick,  169. 

Same. — Although  a  single  instruction  may  be  subject  to  criticism,  it 
will  not  constitute  reversible  error  if  the  charge,  taken  as  a  whole,  is 
an  accurate  statement  of  the  law  which  controls  the  case.  Chipley  v. 
Green,  25. 

Same.— Where  a  case  was  tried  to  the  court,  although  it  may  have 
erred  in  excluding  testimony,  yet  If  it  appears  that,  had  the  evidence 
been  admitted,  no  other  judgment  could  have  been  rendered,  the  error 
is  immaterial.     Champion  Empire  Mining  Co.  v.  Bird,  523. 

Same. — A  judgment  will  not  be  reversed  for  an  error  which  has 
worked  no  substantial  injury.    Coe  v.  Waters,  208. 

Instbuctions. — Where  the  whole  charge  to  the  jury  upon  the  only 
issue  of  fact  was  a  correct  statement  of  the  law,  fairly  submitting  the 
issue  to  the  jury,  and  substantial  justice  has  been  done  between  the 
parties,  the  judgment  will  not  be  reversed  because  some  parts  of  the 
instructions  standing  alone  may  have  been  technically  erroneous.    Id. 

Parties — Sureties. — Sureties  on  an  injunction  bond,  not  being  par- 
ties to  the  action,  cannot  participate  in  a  review  of  the  proceedings. 
Carson  Mining  Co.  v.  Hill,  141. 

Rule  of  Decision.— No  rule  of  this  court  has  been  more  often  de- 
clared and  better  understood  than  that,  where  the  testimony  is  conflict- 
ing on  issues  of  fact,  it  will  not  pass  upon  the  weight  or  preponderance 
of  evidence  nor  interfere  with"  the  finding  of  facts  by  the  trial  court  or 
jury  when  there  is  testimony  to  'sustain  it     Whiting  v.  Cochran,  533; 
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Chipley  v.  Green,  25;  Pittsburg  Concentrating  Co.  v.  Glick,  43;  Parker 

v.  The  People,  56;  Jenks  v.  Lehman,  421. 

Same. — The  validity  of  a  chattel  mortgage  will  not  be  considered  on 
appeal  when  it  appears  from  the  bill  of  exceptions  it  was  introduced, 
but  the  instrument  was  not  set  forth,  nor  any  part  of  it;  nor  is  there  a 
statement  concerning  its  purport  or  effect,  as  provided  by  section  392 
of  the  code.  It  will  be  assumed  that  the  disposition  of  the  question  by 
the  trial  court  was  correct.    Bell  v.  Preville,  41. 

Same. — When  there  is  no  evidence  to  support  the  verdict,  a  new  trial 
should  be  granted.     Campbell  v.  Poudre  Valley  Bank,  359. 

Variance — Waiver. — An  objection  that  the  proofs  did  not  corre- 
spond with  the  pleadings  not  raised  in  the  court  below  will  not  be  con- 
sidered on  review.     Cunningham  v.  Bostwick,  169. 

APPROPRIATIONS  : 

Counties —  Annual  Appropriation  Resolution.  —  No  specific 
words  are  essential  to  constitute  an  appropriation.  No  precise  form 
need  be  used  to  make  the  resolution  effective.  Beshoar  v.  Las  Animas 
County,  444. 

Statutory  Construction. — In  construing  a  statute  regard  must  be 
had  both  to  the  evils  which  were  aimed  at  and  the  objects  sought  to  be 
accomplished.    lb. 

ASSESSMENTS: 

Mining  Assessments. — An  "assessment,"  as  the  term  is  understood 
by  mining  men,  is  an  apportionment  among  the  parties  interested  of  an 
amount  of  money  necessary,  and  not  on  hand,  for  development  or  work- 
ing purposes.  It  must  be  made  by  some  one  having  authority,  and 
each  person  liable  is  entitled  to  notice  of  the  amount  allotted  against 
him  and  of  the  time  and  place  of  payment.    8haw  v.  Horner,  83. 

ASSIGNMENTS: 

Commercial  Paper.— The  production  of  a  note  by  an  assignee  es- 
tablishes his  title,  and,  in  the  absence  of  other  testimony,  shows  him 
to  be  a  holder  for  value.     Champion  Empire  Mining  Co.  v.  Bird,  523. 

Drafts.— A  draft  does  not  operate  as  an  assignment  of  money  in  the 
hands  of  the  drawees  until  its  presentation  to  them,  and  not  then  unless 
they  accept  it    Meldrum  v.  Henderson,  256. 

Equitable  Assignment. — An  equitable  assignment  is  not  created  by 
an  agreement  to  pay  out  of  a  particular  fund.  Silent  Friend  Mining 
Co.  v.  Abbot,  73. 

Set-off. — The  general  doctrine  is  that  where,  at  the  time  of  assign- 
ment of  a  chose  in  action,  an  equitable  right  of  set-off  exists  against  the 
assignor,  the  assignee  takes  subject  to  that  right    The  position  of  as- 
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signee  of  a  judgment  is  not  superior  to  that  of  the  assignee  of  any  other 

chose  in  action.     Whitehead  v.  Je&sup,  460. 

Special  Fund. — An  order  to  pay  out  of  a  special  fund  is  a  valid  as- 
signment of  the  amount  ordered  to  be  paid.  Central  Nat.  Bank  v. 
Spratlen,  430. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS  : 

Deed  op  Assignment. — A  deed  of  assignment  complying  with  the 
requirements  of  the  statute  is  necessary  to  constitute  one  an  assignee  for 
the  benefit  of  creditors.    Mosconi  v.  Burchinell,  435. 

Same — Recobd.— The  title  to  property  assigned  for  the  benefit  of 
creditors  does  not  vest  in  the  assignee  until  the  deed  is  filed  for  record 
in  the  proper  county;  and,  as  in  other  cases,  the  title  may  be  defeated 
by  that  of  a  subsequent  innocent  purchaser,  or  diminished  in  value  by 
the  lien  of  a  subsequent  innocent  incumbrancer.  Spangler  v.  Sanborn, 
102. 

Notice.— The  record  of  a  deed  of  assignment  for  the  benefit  of  cred- 
itors is  not  constructive  notice  of  the  conveyance  of  land.    lb. 

PBE8UMPTION  op  Assent. — The  legal  presumption  of  the  assent  of 
creditors  to  a  general  assignment  for  their  benefit  is  not  conclusive. 
Any  act  of  positive  dissent  will  overthrow  it.    lb. 

Tbust  Funds. — If  one  having  trust  funds  deposits  the  same  in  a  bank 
as  his  own  money,  has  it  placed  to  his  individual  credit,  and  mingles  it 
with  his  other  funds  in  such  a  manner  that  its  identity  is  lost,  its  trust 
character  is  by  his  own  act  destroyed,  and  he  cannot,  after  the  banker's 
assignment  for  the  benefit  of  creditors,  follow  it  into  the  hands  of  the 
assignee  and  recover  it  as  a  trust  fund.    Meldrum  v.  Henderson,  256. 

Same. — To  warrant  a  recovery  against  the  assignee  of  an  insolvent 
banker  of  money  realized  by  the  assignor  upon  a  draft  delivered  to  him 
by  the  plaintiff,  on  the  ground  that  it  was  a  trust  fund,  it  must  clearly 
appear  that  the  draft  was  delivered  to  the  banker  to  be  collected  for 
the  plaintiff,  thus  constituting  him  an  agent  for  the  purpose  and  that 
the  money  was  collected  by  him,  and  passed  into  the  hands  of  his  as- 
signee,   lb. 

Same. — If  a  check  be  given  to  a  banker  for  collection  only,  and  the 
money  realized  by  him  from  its  collection  went  with  his  other  property 
into  the  possession  of  his  assignee  for  the  benefit  of  creditors,  the  right 
to  reclaim  it  is  not  affected  by  any  unauthorized  act  of  the  assignor  in 
intermingling  it  with  his  own  funds.    lb. 

ASSIGNMENT  OF  ERROR:  See  APPELLATE  PRACTICE. 

ATTACHMENT: 

Affidavit. — It  is  indispensable  that  the  affidavit  for  attachment  con- 
tain an  allegation  of  indebtedness  from  the  defendant,  and  also  of  one 
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of  the  grounds  upon  which  the  statute  authorizes  an  attachment.  If 
either  allegation  is  absent  from  the  affidavit,  there  is  no  power  to  issue 
the  writ.    Mentzer  v.  Ellison,  315. 

Amendments. — Amendments  under  section  117  of  the  code  must  be 
confined  to  cases  in  which  the  insufficiency  is  not  jurisdictional.    76. 

Jurisdiction. — In  attachment  cases  the  court  acquires  jurisdiction 
of  the  person  of  the  defendant  by  virtue  of  service  of  its  process  upon 
him  or  of  his  appearance,  and  of  the  property  by  virtue  of  the  attach- 
ment.   76. 

Same — Affidavit. — Jurisdiction  in  attachment  proceedings  depends 
upon  the  affidavit,  and,  if  none  is  filed,  the  writ  and  all  proceedings 
under  it  are  void.    16. 

Lien. — The  lien  of  an  attachment  binds  the  property  upon  which  it 
operates  against  any  subsequent  act  of  the  defendant,  but  does  not, 
except  as  provided  by  statute,  affect  the  rights  of  third  persons  out- 
standing at  the  time  it  is  acquired.     Gates  Iron  Works  v.  Cohen,  341. 

Same. — An  attachment  lien  upon  real  estate  acquired  without  notice 
of  an  unrecorded  deed  is  good  as  against  the  outstanding  title.    76. 

Same. — M.  commenced  an  action,  and,  to  obtain  an  attachment,  filed 
an  affidavit  which  was  defective  in  that  it  did  not  attempt  to  state  any 
statutory  ground  therefor,  and  the  writ  was  issued  and  levied.  After- 
wards, E.  and  others  commenced  an  action  against  the  same  defendant, 
and  caused  a  writ  of  attachment  to  be  regularly  issued  and  levied  upon 
the  same  property.  Held,  that  as  between  M.  and  E.  the  latter  was 
entitled  to  have  the  property  subjected  to  the  payment  of  his  demand 
unincumbered  by  the  claim  of  M.    Mentzer  v.  Ellison,  315. 

Same — Dubation  of. — An  attachment  lien  upon  real  estate  continues 
for  six  years  where  the  creditor  secures  no  judgment  lien  by  the  filing 
of  a  transcript  of  the  judgment  docket.    Floyd  v.  Sellers,  408. 

Meboer — Relation. — An  attachment  lien  merges  in  that  of  the  judg- 
ment when  a  judgment  lien  is  acquired,  but  the  latter  relates  back  to 
the  date  of  the  former.    76. 

Unliquidated  Damages.— Upon  compliance  with  the  statutory  re- 
quirements, an  attachment  may  be  issued  by  a  justice  of  the  peace  in  a 
suit  to  recover  unliquidated  damages  for  a  breach  of  contract,  where 
the  contract  furnishes  a  standard  in  accordance  with  which  the  damages 
can  be  made  definite  by  proof.    Hyman  v.  Newell,  78. 

ATTORNEYS  AT  LAW: 

Attorney's  Lien. — It  seems  that  an  attorney's  lien  upon  a  judgment 
is  not  available  against  a  party  proceeding  by  bill  to  obtain  a  set-off 
against  a  judgment  on  cross  demand  existing  when  the  judgment  was 
rendered.     Whitehead  v.  Jessup,  460. 

Same. — As  between  attorney  and  client,  a  lien  attaches  in  favor  of  the 
former  upon  any  judgment  he  may  have  obtained  for  his  fees.  Colo. 
State  Bank  v.  Davidson,  01. 
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Same — Notice. — If  an  attorney  desires  to  hold  a  lien  upon  a  judg- 
ment to  secure  the  payment  of  his  fees,  he  must  notify  the  judgment 
debtor;  and  the  notice  must  be  followed  within  a  reasonable  time  by 
suit  to  enforce  the  claim.    76. 

Same. — The  filing  of  a  paper  claiming  an  attorney's  lien  upon  a  judg- 
ment in  the  office  of  the  clerk  of  the  court,  and  the  making  of  an  entry 
to  that  effect  on  the  margin  of  the  record  of  the  judgment,  does  not 
operate  as  notice.    16. 

Same — Record. — A  record  for  which  there  is  no  provision  of  law  is  not 
constructive  notice.    J&. 

Same— Parties. — The  judgment  creditor  is  an  indispensable  party 
to  an  action  to  enforce  an  attorney's  lien  upon  a  judgment.    lb. 

Stipulations. — It  is  not  competent  for  counsel  to  stipulate  the  un- 
constitutionality of  a  statute.    Mouat  Lumber  Co.  v.  Freeman,  152. 

ATTORNEY  IN  FACT: 

Power  of  Attorney,  Construction  of.— General  words  of  author- 
ity in  a  letter  of  attorney  are  limited  and  controlled  by  the  terms  in 
which  specific  authority  is  given.     Smyth  v.  Lynch,  383. 

BANKS  AND  BANKERS: 

Assignment. — A  draft  does  not  operate  as  an  assignment  of  money 
in  the  hands  of  the  drawees  until  its  presentation  to  them,  and  not  then 
unless  they  accept  it.    Meldrum  v.  Henderson,  256. 

Drafts,  Conditional  Authority  to  Draw.— When  the  right  to 
draw  is  conditioned  upon  the  performance  of  some  act  or  the  existence 
of  certain  facts,  a  draft  is  unauthorized  unless  it  appears  that  the  act 
has  been  performed  or  that  the  facts  exist.  Such  conditions,  however, 
must  be  clearly  expressed.    Posey  v.  Denver  Nat.  Bank,  108. 

Same. — Authority  to  draw  was  expressed  thus:  "  If  you  are  still  there 
and  need  the  money  yet,  you  can  make  draft  on  me  for  $500,  and  I  will 
pay  it."  Held,  the  conditions  were  so  indefinitely  expressed  that,  under 
the  circumstances  of  this  case,  an  advancement  of  money  upon  the  draft 
was  warranted  and  the  drawee  liable.    76. 

Letter  of  Credit. — The  letter  of  credit,  or  authority  to  make  a 
draft,  should  define  the  conditions  upon  which  the  act  is  authorized  so 
clearly  that  the  purchaser  may  not  only  know  what  they  are,  but  may 
be  able  for  himself,  before  purchasing,  to  verify  their  existence.  Where 
the  conditions  are  definitely  stated  and  their  existence  or  nonexistence 
capable  of  ascertainment,  he  must  see  that  the  facts  justify  the  pur- 
chase, or  he  buys  at  bis  peril.    lb. 

Trust  Funds. — If  a  check  be  given  to  a  banker  for  collection  only, 
and  the  money  realized  by  him  from  its  collection  went  with  his  other 
property  into  the  possession  of  his  assignee  for  the  benefit  of  creditors, 
the  right  to  reclaim  it  is  not  affected  by  any  unauthorized  act  of  the 
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assignor  in  intermingling  it  with  his  own  funds.    Meldrum  v.  Hender- 
son, 256. 

Same. — If  one  having  trust  funds  deposits  the  same  in  a  bank  as  his 
own  money,  has  it  placed  to  his  individual  credit,  and  mingles  it  with  his 
other  funds  in  such  a  manner  that  its  identity  is  lost,  its  trust  character 
is  by  his  own  act  destroyed,  and  he  cannot,  after  the  banker's  assign- 
ment for  the  benefit  of  creditors,  follow  it  into  the  hands  of  the  assignee 
and  recover  it  as  a  trust  fund.    lb. 

Same. — To  warrant  a  recovery  against  the  assignee  of  an  insolvent 
banker  of  money  realized  by  the  assignor  upon  a  draft  delivered  to  him 
by  the  plaintiff,  on  the  ground  that  it  was  a  trust  fund,  it  must  clearly 
appear  that  the  draft  was  delivered  to  the  banker  to  be  collected  for  the 
plaintiff,  thus  constituting  him  an  agent  for  the  purpose;  that  the 
money  was  collected  by  him,  and  passed  into  the  hands  of  his  as- 
signee,   lb. 

BILL  OF  EXCEPTIONS:  See  APPELLATE  PRACTICE. 
BILLS  AND  NOTES:  See  COMMERCIAL  PAPER. 

BONDS: 

Sureties  on  Forthcoming  Bond.— The  responsibilities  of  sureties 
cannot  be  extended  beyond  the  condition  and  letter  of  their  undertak- 
ing.   Lewin  v.  Stein,  65. 

Same — Injunction. — Sureties  on  an  injunction  bond,  not  being  par- 
ties to  the  action,  cannot  participate  in  a  review  of  the  proceedings. 
Carson  Mining  Co.  v.  Hill,  141. 

Same — Replevin. — The  defendant  in  replevin  having  desired  to  re- 
tain possession  of  the  goods  in  controversy,  gave  a  bond  conditioned, 
among  other  things,  to  "  deliver  the  said  property  to  the  said  plaintiff, 
if  such  delivery  shall  be  adjudged."  Upon  the  trial  it  was  simply 
decided  "that  the  right  of  possession  at  the  commencement  of  this 
action  was  in  the  plaintiff."  Held,  that  the  finding  was  not  a  basis  for 
a  judgment  against  the  sureties  on  the  bond.    Lewin  v.  Stein,  65. 

Same — Res  Judicata. — A  judgment  against  the  plaintiff  in  replevin 
is  res  judicata  as  to  the  sureties  on  his  bond.  Even  though  a  judgment 
for  the  value  of  property  taken  in  replevin,  in  which  no  order  of  return 
is  made,  be  irregular,  the  liability  of  sureties  on  the  bond  is  not  changed. 
McCarthy  v.  Strait,  59. 

BROKERS: 

Commissions,  When  Earned. — When  an  agent  employed  to  negotiate 
an  exchange  of  real  estate  brings  the  parties  together  and  a  trade  is 
effected  by  the  agency  of  the  broker,  he  is  entitled  to  his  commission, 
even  though  the  exchange  was  completed  by  the  employer  upon  a  basis 


574  Index. 

BROKERS— continued. 

different  than  that  embraced  in  the  terms  of  the  employment.    Howe  v. 

Werner,  530. 

BURDEN  OF  PROOF: 

Abandonment. — It  devolves  upon  the  party  alleging  an  abandonment 
to  prove  it    Putnam  v.  Curtis,  437. 

Accident. — Proof  of  the  happening  of  an  accident  on  a  railroad  in 
which  an  employe*  was  injured  does  not  sustain  the  burden  which  is 
upon  him  to  show  that  negligence  on  part  of  the  company  which  is  pre- 
requisite to  a  recovery.     D.  <fc  R.  G.  R.  R.  Co.  v.  McComas,  121. 

Bona  Fide  Purchases. — One  who  intervenes  in  an  action  to  cancel 
a  fraudulent  deed  of  trust  given  to  secure  a  note  executed  as  a  part  of 
the  scheme,  on  the  ground  that  he  is  a  bona  fide  purchaser  of  the  note, 
must  show,  in  order  to  maintain  his  claim,  that  he  became  a  purchaser 
thereof  for  a  valuable  consideration,  paid  before  the  maturity  of  the 
paper.  Evidence  of  the  mere  delivery  of  a  check  for  the  price  will  not 
sustain  the  burden  of  proving  actual  payment.  Harrington  v.  John- 
eon,  483. 

Insurance — Materiality  op  Misstatement. — Generally,  it  is  for 
the  jury  to  say  whether  the  facts  concealed  or  misstated  were  material 
to  the  risk,  and  the  burden  is  upon  the  insurer  to  establish  the  materi- 
ality of  the  representation  complained  of  and  its  falsity.  State  Ins.  Co. 
v.  Du  Bois,  214. 

CHATTEL  MORTGAGES  : 

Possession — Power  to  Sell. — A  proviso  in  a  chattel  mortgage  cov- 
ering a  stock  in  trade  that  until  default  the  mortgagor  should  retain 
and  enjoy  the  property,  selling  and  disposing  of  the  same,  renders  the 
mortgage  void  as  to  creditors  of  the  mortgagor.     Bell  v.  Preville,  41. 

COLLATERAL  ATTACK  : 

Judgments. — In  mandamus  proceedings  against  a  board  of  county 
commissioners  to  compel  the  levy  of  a  tax  for  the  payment  of  a  judg- 
ment against  a  county,  the  judgment  must  be  accepted  as  a  verity,  not 
open  to  collateral  attack.    People  ex  rel.  v.  Rio  Grande  County,  229. 

COMMERCIAL  PAPER  : 

Assignee. — The  production  of  a  note  by  an  assignee  establishes  his 
title,  and,  in  the  absence  of  other  testimony,  shows  him  to  be  a  holder 
for  value.     Champion  Empire  Mining  Co.  v.  Bird,  523. 

Assignment — Bona  Fide  Holder. — To  entitle  the  holder  of  com- 
mercial paper  to  maintain  his  action  free  from  the  equities  which  ex- 
isted between  the  maker  and  payee,  it  is  necessary  that  the  paper  should 
have  been  transferred  in  the  usual  course  of  business  and  according  to 
the  common  customs  of  the  commercial  world  for  value  before  matur- 
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ity,  and  to  one  without  knowledge  of  the  matters  out  of  which  the  equi- 
ties arise.    Kirikel  v.  Harper,  45. 

Same. — Wherever  a  bill  or  note  is  disposed  of  for  a  valuable  consid- 
eration, the  holder  is  not  bound  to  inquire  whether  the  indorser  has 
performed  or  will  be  able  to  perform  the  agreement  into  which  he  has 
entered,  so  long  as  there  is  nothing  suspicious  or  out  of  the  usual  course 
of  business  in  the  circumstances  attending  its  issue.    lb. 

Same — Drafts. — A  draft  does  not  operate  as  an  assignment  of  money 
in  the  hands  of  the  drawees  until  its  presentation  to  them,  and  not  then 
unless  they  accept  it    Meldrum  o.  Henderson,  256. 

Drafts — Condition. — When  the  right  to  draw  is  conditioned  upon 
the  performance  of  some  act  or  the  existence  of  certain  facts,  a  draft  is 
unauthorized  unless  it  appears  that  the  act  has  been  performed  or  that 
the  facts  exist.  Such  conditions,  however,  must  be  clearly  expressed. 
Posey  v.  Denver  Nat.  Bank,  108. 

Same. — Authority  to  draw  was  expressed  thus  :  "  If  you  are  still 
there  and  need  the  money  yet,  you  can  make  draft  on  me  for  $500,  and 
I  will  pay  it."  Held,  the  conditions  were  so  indefinitely  expressed  that, 
under  the  circumstances  of  this  case,  an  advancement  of  money  upon 
the  draft  was  warranted  and  the  drawee  liable.    lb. 

Indemnity — When  not  Required. — Suit  before  a  justice  of  the 
peace  on  an  overdue  promissory  note,  which  was  produced  at  the  trial, 
but  which  was  lost  before  trial  on  appeal.  Held,  the  case  is  not  within 
the  rule  which  would  compel  plaintiff  to  indemnify  the  defendant 
against  an  action  by  any  other  person  on  the  paper.  Winship  v.  May, 
355. 

Letters  of  Credit. — The  letter  of  credit,  or  authority  to  make  a 
draft,  should  define  the  conditions  upon  which  the  act  is  authorized  so 
<  learly  that  the  purchaser  may  not  only  know  what  they  are,  but  may 
be  able  for  himself,  before  purchasing,  to  verify  thoir  existence.  Where 
the  conditions  are  definitely  stated  and  their  existence  or  nonexistence 
capable  of  ascertainment,  he  must  see  that  the  facts  justify  the  pur- 
chase, or  he  buys  at  his  peril.     Posey  v.  Denver  Nat.  Bank,  108. 

Trustee. — If  tho  note  sued  on  was  one  of  a  number  given  by  divers 
persons  to  a  ditch  company  for  the  purpose  of  enabling  it  to  raise 
money  on  its  debenture  bonds  to  complete  its  canal,  the  transfer  of  the 
notes  to  a  trustee  to  hold  and  collect  for  the  payment  of  the  bonds 
which  were  issued  as  a  part  of  the  same  transaction  would  be  in  accord- 
ance with  the  ordinary  course  of  business,  and,  all  other  conditions 
being  met,  would  give  the  trustee  a  title  not  subject  to  the  equities 
which  otherwise  might  prevail  as  between  the  maker  and  the  company. 
Kinkel  v.  Harper,  45. 

Trust  Funds. — If  one  having  trust  funds  deposits  the  same  in  a 
bank  as  his  own  money,  has  it  placed  to  his  individual  credit,  and 
mingles  it  with  his  other  funds  in  such  a  manner  that  its  identity  is 
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lost,  its  trust  character  is  by  his  own  act  destroyed,  and  he  cannot, 
after  the  banker's  assignment  for  the  benefit  of  creditors,  follow  it  into 
the  hands  of  the  assignee  and  recover  it  as  a  trust  fond.  Meldrum  v. 
Henderson,  256. 

Same. — To  warrant  a  recovery  against  the  assignee  of  an  insolvent 
banker  of  money  realized  by  the  assignor  upon  a  draft  delivered  to 
him  by  the  plaintiff,  on  the  ground  that  it  was  a  trust  fund,  it  mnst 
clearly  appear  that  the  draft  was  delivered  to  the  banker  to  be  col- 
lected for  the  plaintiff,  thus  constituting  him  an  agent  for  the  purpose; 
that  the  money  was  collected  by  him,  and  passed  into  the  hands  of 
his  assignee.    lb. 

CONSTITUTIONAL  LAW: 

County  Seats,  How  Removed.— Under  the  constitution  the  general 
assembly  has  no  power  to  remove  a  county  seat. 

The  constitution  deprives  the  general  assembly  of  power  to  remove  a 
county  seat,  but  permits  the  question  of  such  removal  to  be  regulated 
by  general  law,  with  these  limitations:  That  there  can  be  no  removal 
unless  a  majority  of  the  electors  vote  for  it,  and  that  no  proposition  on 
the  subject  shall  be  submitted  oftener  than  once  in  four  years.  Cole" 
man  v.  The  People  ex  re/.,  243. 

Stock-Killing  Act. — The  unconstitutionality  of  the  stock-killing 
act  is  reaffirmed.    D.  <fc  R.  O.  R.  R.  Co.  v.  Wheatley,  284. 

CONTRACTS: 

Incapacity— Drunkenness. — Drunkenness,  when  it  goes  so  far  as 
to  destroy  the  reason,  renders  the  person  while  in  that  condition  inca- 
pable of  contracting.    Hale  v.  Stery,  165. 

Same. — A  mortgage  executed  by  one  without  consenting  capacity  by 
reason  of  his  inebriety  will  be  canceled.    lb. 

Sales — Conditions. — Under  a  contract  for  the  sale  of  real  estate,  a 
deed  was  made  by  the  vendor  and  promissory  notes  by  the  purchasers, 
all  of  which  were  placed  in  the  custody  of  B.,  to  be  delivered  when  the 
vendor  should  produce  to  him  an  abstract  of  title  showing  the  vendor's 
right  to  convey.  Vendor  produced  an  abstract  showing  such  right  and 
procured  its  approval  by  the  custodian,  but,  previous  to  such  approval, 
the  vendor's  interest  had  been  incumbered  by  the  levy  of  an  attach- 
ment, which  fact  was  known  to  him,  but  was  not  noted  on  the  abstract 
and  was  unknown  to  the  custodian.  Held,  it  was  the  duty  of  the  ven- 
dor to  advise  the  custodian  of  every  matter  of  record  concerning  the 
title,  and  that  the  approval  of  the  custodian  would  not  support  an 
action  by  the  vendee  for  the  delivery  of  the  notes.    Wolcott  v.  Johns,  360. 

Seals. — Seals  are  not  necessary  to  the  validity  of  any  contract. 
Smyth  v.  Lynch,  383. 

Vendor  and  Vendee.— A  purchaser  who  has  bargained  for  a  good 
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title  is  under  no  obligation  to  accept  a  deed  to  incumbered  property. 

Wolcott  v.  Johns,  360. 

CONVEYANCES: 

Wateb  Rights. — An  interest  in  an  irrigation  ditch  is  property  which 
may  be  transferred,  subject  to  the  same  limitations  and  restrictions 
which  attend  a  conveyance  of  real  property.     Child  v.  Whitman,  117. 

Same. — A  conveyance  of  land  without  mention  of  a  water  right  can- 
not be  taken  to  transfer  an  interest  in  a  ditch,  although  the  water  carried 
may  have  been  used  upon  the  land.  A  technical  transfer  is  essential 
to  vest  title  to  the  water.    lb. 

CORPORATIONS: 

Annual  Statement— Directors'  Liability.— The  directors  of  a 
corporation  which  has  failed  to  file  an  annual  statement  within  sixty 
days  after  the  first  of  January,  as  required  by  statute,  are  liable  for  the 
debts  of  the  corporation  contracted  during  the  preceding  year.  Jenet 
v.  Nims,  88. 

Same. — Directors  of  a  corporation  which  has  failed  to  file  the  certifi- 
cates required  by  law  (Gen.  Stats.,  sec.  252)  are  liable  for  the  debts  of 
the  company  contracted  during  the  preceding  year.    Jenet  v.  Albers,  271. 

Estoppel — Directors. — Individuals  who  assume  to  act  as  directors 
of  a  corporation  in  contracting  a  debt  of  the  company  are  estopped  to 
deny  the  official  positions  in  which  they  pretended  to  act.    lb. 

Same. — Parties  who  have  assumed  to  act  as  officers  of  a  de  jure  cor- 
poration, and  who  contracted  debts  in  that  capacity,  are  estopped  to 
deny  their  official  character.    Jenet  v,  Nims,  88. 

Foreign. — The  making  of  a  single  contract  in  this  state  by  a  foreign 
corporation  is  not  doing  business  within  the  meaning  of  the  law  pro- 
hibiting such  corporations  from  doing  business  before  complying  with 
certain  requirements.     Gates  Iron  Works  v.  Cohen,  841. 

Ratification. — Failing  to  disavow  a  contract,  receiving  its  benefits 
and  recognizing  its  validity,  constitutes  such  an  adoption  and  ratifica- 
tion thereof  by  a  corporation  as  to  estop  the  company  to  deny  its  valid- 
ity, even  though  its  execution  was  unwarranted.    Jenet  v.  AVbers,  271. 

Stock  —  Tbansfeb —  Notice. — Stock  must  be  transferred  on  the 
books  of  the  company  within  the  time  prescribed  by  statute  in  order  to 
pass  title.  Notice  to  an  attaching  creditor  of  an  assignment  and  deliv- 
ery of  the  certificates  by  the  debtor  to  one  who  has  neglected  to  pro- 
cure a  transfer  on  the  company's  books  within  statutory  time  does  not 
affect  his  right  to  hold  them  under  his  writ  First  Nat.  Bank  v.  Bast' 
ings,  129. 

COSTS: 
Criminal  Cases. — Upon  conviction  of  any  person  of  a  crime  or  ilIs- 
Vol.  VII— 37 
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demeanor,  judgment  should  be  given  that  the  offender  pay  the  costs  oC 

the  prosecution.    Parker  v.  The  People,  56. 

Same. — There  is  no  limit  to  the  amount  of  costs  which  may  be  in- 
curred by  the  prosecution  in  a  criminal  case.  This  seems  to  be  left  to 
the  discretion  of  the  prosecutor  and  the  court.    lb. 

Same.— The  provision  of  the  statute  (sec.  408,  Gen.  Stats.)  that  the 
fees  of  not  more  than  four  witnesses  shall  be  taxed  as  costs  against  the 
party  against  whom  judgment  shall  be  given  has  no  application  to  crim- 
inal cases.    lb. 

Equity  Cases. — In  equity  cases  the  matter  of  costs  rests  largely  in 
the  discretion  of  the  trial  court.     Charlton  v.  Kelly,  301. 

COUNTIES: 

Annual  Appropriation  Resolution. — No  specific  words  are  essen- 
tial to  constitute  an  appropriation.  No  precise  form  need  be  used  to 
make  the  resolution  effective.    Beshoar  v.  Las  Animas  County,  444. 

Anticipation  of  Revenue. — Section  2  of  the  act  of  April  28,  1887, 
relating  to  the  issuance  of  county  warrants  in  certain  cases  against  antic- 
ipated revenue,  is  discussed  and  construed  in  the  opinion.  San  Juan 
County  v.  Oliver,  515. 

Mandamus  to  Compel  Levy  of  Tax.— When  there  is  no  fund  in  the 
treasury  applicable  to  the  payment  of  a  judgment  against  a  county,  the 
judgment  creditor  is,  upon  the  refusal  of  the  board  of  county  commis- 
sioners to  levy  a  tax  for  the  payment  of  the  judgment,  entitled  to  per- 
emptory mandamus  to  compel  them  to  levy  one  for  that  purpose. 
People  ex  reU  v.  Rio  Orande  County,  229. 

Ultra  Vires. — Whether  the  defense  of  ultra  vires  is  available  to  a 
county  after  the  contract  has  been  performed  and  the  county  has  had 
the  benefit  and  results  thereof  is  questionable.  Beshoar  v.  Las  Animas 
County,  444. 

Warrants — Presumption. — If  county  warrants  are  valid  upon  their 
face,  the  presumption  is  that  they  were  lawfully  issued,  and  this  pre- 
sumption can  be  overthrown  only  by  positive  evidence  of  their  illegality. 
San  Juan  County  v.  Oliver,  515. 

•JBakk — Salary. — A  county  warrant  issued  to  the  county  treasurer 
expressed  upon  its  face  that  it  was  for  his  salary.  Held,  that  by  the 
word  "  salary  "  merely  legal  compensation  was  meant,  and  that  the  war- 
rant was  for  the  amount  of  fees  and  commissions  due  him  by  law.    lb. 

Same.— Honey  due  the  county  treasurer  for  services  and  commis- 
sions under  the  law  in  force  in  April,  1887,  was  properly  payable  out  of 
the  general  county  fund.  While  it  was  unnecessary  to  make  the  war- 
rant so  payable  in  terms,  there  was  no  impropriety  in  making  such  des- 
ignation,   lb. 

COUNTY  COURTS:  See  JURISDICTION. 
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COUNTY  SEAT: 

Election. — Where,  in  an  election  for  tbe  permanent  location  of  a 
county  seat,  voters  designate  on  their  ballots  different  places  which  are 
substantially  in  the  same  locality,  the  ballots  should  be  counted  for  the 
general  spot  covered  by  the  descriptions.  Coleman  ».  The  People  ex  reJ., 
243. 

Same — Statutory  Construction.— The  statute  having  provided  that 
upon  the  organization  of  a  county  the  voters  thereof  may  select  the  place 
for  the  county  seat  by  a  vote  at  the  first  election  held  for  the  choice  of 
county  officers,  that  if  no  place  has  a  majority  of  the  votes  cast  the 
county  commissioners  shall  within  one  month  thereafter  call  a  special 
election  upon  the  question,  and  if  no  place  then  has  a  majority,  a  vote 
may  be  again  taken  at  the  next  general  election,  and  the  commissioners 
having  concluded  that  a  first  election  for  the  location  of  the  county  seat 
resulted  in  no  choice,  the  question  was  again  submitted  at  the  next  gen- 
eral election,  without  having  first  called  a  special  election.  Held,  that 
the  omission  to  hold  a  special  election  did  not  deprive  the  voters  of  the 
right  to  express  their  wishes  at  the  general  election.    lb. 

Mandamus  to  Remove  County  Seat— Laches.— Where  the  relator, 
in  mandamus  proceedings  to  compel  the  removal  of  a  county  seat,  has 
long  been  a  resident  of  the  county,  without  taking  steps  to  test  the 
legality  of  its  location,  he  should  not  be  permitted  to  initiate  such  pro- 
ceedings,   lb. 

Removal. — Under  the  constitution  the  general  assembly  has  no  power 
to  remove  a  county  seat. 

The  constitution  deprives  the  general  assembly  of  power  to  remove 
a  county  seat,  but  permits  the  question  of  such  removal  to  be  regulated 
by  general  law,  with  these  limitations :  That  there  can  be  no  removal 
unless  a  majority  of  the  electors  vote  for  it,  and  that  no  proposition  on 
the  subject  shall  be  submitted  oftener  than  once  in  four  years,    lb. 

COURT  OP  APPEALS: 

Jurisdiction. — This  court  has  appellate  jurisdiction  in  civil  cases  of 
every  final  judgment  of  a  court  of  record,  regardless  of  the  amount 
involved.    Livermore  v.  Truesdell,  470. 

CRIMINAL  LAW: 

Oleomargarine,  Sales  of.— The  statute  relating  to  the  sale  of  oleo- 
margarine is  operative  within  the  city  of  Denver,  and  the  district  court 
has  jurisdiction  of  offenses  under  that  act    Haines  v.  The  People,  467. 

Practice— Speedy  Trial.— The  lapse  of  three  full  terms  of  court 
after  the  issuance  of  a  capias  and  arrest  of  the  defendant  without  an 
application  to  postpone  or  delay  the  trial  entitles  him  to  his  discharge, 
notwithstanding  he  has  been  out  on  bail.     Van  Buren  v.  The  People,  136. 

CROSS  COMPLAINT:  See  PRACTICE  IN  CIVIL  ACTIONS. 
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DAMAGES:  See  also  MEASURE  OF  DAMAGES. 

Attachment— Unliquidated  Damages. — Upon  compliance  with 
the  statutory  requirements,  an  attachment  may  be  issued  by  a  justice 
of  the  peace  in  a  suit  to  recover  unliquidated  damages  for  a  breach  of 
contract,  where  the  contract  furnishes  a  standard  in  accordance  with 
which  the  damages  can  be  made  definite  by  proof.    Hyman  v.  Newell,  78. 

Lost  Pbofits. — Where  a  breach  of  a  contract  is  the  immediate  cause 
of  the  damage,  and  the  extent  of  the  loss  can  be  ascertained  with  rea- 
sonable certainty,  the  party  responsible  must  make  it  good,  whether  it 
consists  of  unrealized  profits  or  not.     Goldhammer  v.  Dyer,  29. 

Sureties  on  Official  Bond. — The  sureties  on  a  sheriff's  bond  are 
not  liable  in  treble  damages  for  the  wrongful  acts  of  their  principal. 
Bank  of  Monte  Vista  v.  Brennan,  427. 

DEBTOR  AND  CREDITOR: 

Fraud. — A  wife  who  has  a  claim  for  alimony  and  a  suit  pending  to 
secure  a  divorce  and  compel  its  payment  is  a  creditor  within  the  pur- 
view of  the  statute  of  frauds,  and  if  a  deed  is  made  directly  for  the  pur- 
pose of  defrauding  her,  she  may  maintain  a  bill  to  set  it  aside.  Hall  v. 
Harrington,  474. 

Pbefebence  of  Creditors. — While  a  debtor  retains  control  of  his 
property  he  may  prefer  his  creditor,  although  that  creditor  be  his  wife. 
Stramann  v.  Scheeren,  1. 

Same. — A  debtor  may  prefer  his  creditor,  even  though  the  creditor 
preferred  be  his  wife.    First  Nat.  Bank  v.  Kavanagh,  100. 

DEEDS: 

Escrow — Delivery. — A  deed  placed  in  escrow  to  be  delivered  upon 
the  performance  of  a  condition  is,  until  the  condition  has  been  per- 
formed, ineffective  for  any  purpose.     Wolcott  v.  Johns,  300. 

Vendor  and  Vendee. — A  purchaser  who  has  bargained  for  a  good 
title  is  under  no  obligation  to  accept  a  deed  to  incumbered  prop- 
erty,   lb, 

DEFENSES:  See  ACTIONS  AND  DEFENSES. 

DEFINITIONS: 
44  Departure."— Moyle  v.  Bullene,  308. 
"Devastavit"— Howe  v.  The  People,  535. 
44  May." — People  ex  rel.  v.  Rio  Grande  County,  229. 
44  Mining  assessments." — Shaw  v.  Horner,  83. 
4t  Other  person."— Scott  t>.  Mills,  155. 
44  Salary." — San  Juan  County  v.  Oliver,  515. 

DEPOSITIONS: 
Stipulation.— The  statute  requires  a  deposition  to  be  signed  by  the 
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witness,  but  this  requirement  may  be  waived  by  the  stipulation  of 

counsel.     Chipley  v.  Oreen,  25. 

Sake. — Parties  stipulated  with  respect  to  the  taking  of  a  deposition 
that  u  the  caption  and  all  formalities  are  expressly  waived."  The  signa- 
ture of  the  witness  occurred  on  the  last  page  but  one  of  the  document. 
The  notary  certified  that  after  completion  of  the  deposition,  the  ques- 
tions put  and  answers  given  were  read  to  the  witness,  who  subscribed 
the  deposition  in  his  presence  and  swore  to  it  on  the  date  named. 
Held,  that  the  irregularity  as  to  the  signature  was  waived  by  the  stipu- 
lation.   Id. 

DISCRETION: 

Costs. — In  equity  cases  the  matter  of  costs  rests  largely  in  the  dis- 
cretion of  the  trial  court.     Charlton  v.  Kelly,  301. 

Pbactice— Stipulations.— This  cause  was  set  for  trial  in  the  court 
below  upon  an  agreement  that  if  certain  conditions  should  arise  it 
should  not  be  tided  at  that  time.  The  conditions  arose,  but  the  cause 
was  tried  ex  parte  on  the  day  set.  Held,  that,  under  the  circumstances 
of  the  case,  good  faith  required  both  opposing  counsel  and  the  court  to 
respect  the  agreement,  and  that  in  denying  a  new  trial  the  court  abused 
its  discretion.    D.  &  B.  G.  R.  R.  Co.  v.  Roberta,  200. 

DITCHES: 

Water  Rights,  Conveyance  of. — An  interest  in  an  irrigation  ditch 
is  property  which  may  be  transferred,  subject  to  the  same  limitations 
and  restrictions  which  attend  a  conveyance  of  real  property.  Child  v. 
Whitman,  117. 

DIVORCE  AND  ALIMONY: 

Alimony  Pendente  Lite— Appellate  Practice. — Where  the  party 
defeated  in  the  court  below  makes  an  application  in  the  appellate  court 
for  an  allowance  of  alimony  pending  the  hearing,  the  record  must  be 
examined  to  ascertain  whether  or  not  grave  error  has  been  committed. 
Taylor  v.  Taylor,  549. 

Same. — When  the  finding  of  the  court  below  in  a  divorce  case  was 
that  there  had  been  no  legal  marriage  between  the  parties,  alimony 
pendente  lite  will  not  be  awarded  in  this  court.    lb. 

Fraud — When  a  note  and  deed  of  trust  to  secure  the  same  were  exe- 
cuted by  a  husband  with  intent  to  defraud  his  wife,  who  was  likely  to 
become  and  did  become  a  creditor  by  virtue  of  a  decree  for  alimony, 
she  may  maintain  an  action  to  effectuate  her  decree  as  against  the  fraud- 
ulent transfer.    Harrington  v.  Johnson,  483. 

Same. — A  wife  who  has  a  claim  for  alimony  and  a  suit  pending  to 
secure  a  divorce  and  compel  its  payment  is  a  creditor  within  the  pur- 
view of  the  statute  of  frauds,  and  if  a  deed  is  made  directly  for  the  pur- 
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pose  of  defrauding  her,  she  may  maintain  a  bill  to  set  it  aside,    HaU  s. 

Harrington,  474. 

Judgment — Lien. — A  decree  of  divorce  allowing  alimony  is  a  judg- 
ment enforcible  by  execution,  and  it  may  be  made  a  lien  upon  the  real 
estate  of  the  judgment  debtor  by  filing  a  transcript  in  the  office  of  the 
county  clerk.    lb. 

Same. — Courts  having  authority  to  render  decrees  for  alimony  have 
power  to  make  their  decrees  effectual  by  declaring  them  liens  on  the 
property  owned  by  the  defendant  in  the  state.    lb. 

Jurisdiction.— While  the  limit  of  the  county  court's  jurisdiction  is 
$2,000,  that  limit  is  not  exceeded  by  adjudging  in  a  divorce  case  that 
the  defendant  pay  plaintiff  $1,000,  $200  to  her  counsel,  and  $30.00  per 
month  for  the  maintenance  and  education  of  two  children.    lb. 

DRAFTS:  See  COMMERCIAL  PAPER. 

ELECTIONS: 

County  Seats. — Under  the  constitution  the  general  assembly  has  no 
power  to  remove  a  county  seat. 

The  constitution  deprives  the  general  assembly  of  power  to  remove  a 
county  seat,  but  permits  the  question  of  such  removal  to  be  regulated 
by  general  law,  with  these  limitations:  That  there  can  be  no  removal 
unless  a  majority  of  the  electors  vote  for  it,  and  that  no  proposition  on 
the  subject  shall  be  submitted  oftener  than  once  in  four  years.  Coleman 
v.  The  People  ex  rel.,  243. 

Designation  of  Location. — Where,  in  an  election  for  the  permanent 
location  of  a  county  seat,  voters  designate  on  their  ballots  different 
places  which  are  substantially  in  the  same  locality,  the  ballots  should 
be  counted  for  the  general  spot  covered  by  the  descriptions.    lb. 

Statutory  Construction. — The  statute  having  provided  that  upon 
the  organization  of  a  county  the  voters  thereof  may  select  the  place  for 
the  county  seat  by  a  vote  at  the  first  election  held  for  the  choice  of 
county  officers,  that  if  no  place  has  a  majority  of  the  votes  cast  the 
county  commissioners  shall  within  one  month  thereafter  call  a  special 
election  upon  the  question,  and  if  no  place  then  has  a  majority,  a  vote 
may  be  again  taken  at  the  next  general  election,  and  the  commissioners 
having  concluded  that  a  first  election  for  the  location  of  the  county  seat 
resulted  in  no  choice,  the  question  was  again  submitted  at  the  next 
general  election,  without  having  first  called  a  special  election.  Held\ 
that  the  omission  to  hold  a  special  election  did  not  deprive  the  voters 
of  the  right  to  express  their  wishes  at  the  general  election.    lb. 

EMINENT  DOMAIN: 

Measure  of  Damages. — In  an  action  to  recover  for  the  unauthorized 
appropriation  of  land,  the  measure  of  damages  is  the  market  value  of 
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the  land  at  the  time  it  was  taken,  with  the  damage  to  the  remainder  of 
the  tract  resulting  from  the  occupation  of  the  laud  taken.  G.,  S.  L.  & 
P.  By.  Co.  v.  Tount,  189. 

EMPLOYER  AND  EMPLOYE: 

Railroad— -Accident.— -Proof  of  the  happening  of  an  accident  on  a 
railroad  in  which  an  employe*  was  injured  does  not  sustain  the  burden 
which  is  upon  him  to  show  that  negligence  on  part  of  the  company 
which  is  prerequisite  to  a  recovery.  D.  &  B.  G.  B.  B.  Co.  v.  McComas, 
121. 

Sams — Care  and  Diligence  Required.— As  between  a  railroad  com- 
pany and  its  trainmen,  it  is  bound  to  use  ordinary  care  and  reasonable 
prudence  to  provide  a  safe  roadway  as  well  as  sufficient  machinery,    lb. 

Same — Employe's  Risk. — A  brakeman  on  a  railroad  assumes  the 
ordinary  hazards  which  attend  the  employment    lb. 

EQUITY: 

Fraud — Mistake. — Generally,  a  party  will  not  be  relieved  from  a 
condition  of  his  written  contract  on  the  ground  that  it  was  inserted 
wrongfully  and  without  his  knowledge  when  he  executed  the  instrument 
without  examination  and  failed  to  protect  his  rights  by  the  exercise  of 
ordinary  business  care  and  prudence.    Dingle  v.  Trash,  16. 

Husband  and  Wife. — The  husband  owned  city  lots  and  the  wife  had 
money  which  she  desired  to  invest  Under  mutual  agreement  the  lots 
were  improved  with  her  money.  Held,  that  she  had  an  equitable  inter- 
est in  the  property  which  could  be  asserted  against  her  husband. 
Stramann  v.  Scheeren,  1. 

Judgment — Injunction. — Courts  of  concurrent  jurisdiction  cannot 
enjoin  each  other's  judgments.    Pueblo  Lumber  Co.  v.  Danzig er,  149. 

Same. — A  court  of  equity  is  without  jurisdiction  to  enjoin  a  judgment 
which  is  merely  erroneous.    lb. 

Jurisdiction. — Where  there  is  an  adequate  remedy  at  law  a  court  of 
equity  will  not  take  jurisdiction.  Insurance  Co.  of  North  America  v. 
Bonner,  97. 

Same. — A  matter  that  has  been  tried  and  determined  at  law  cannot 
be  reheard  in  chancery.    Pueblo  Lumber  Co.  v.  Danziger,  149. 

ERROR:  See  APPELLATE  PRACTICE. 

ESCROW: 

Delivery. — A  deed  placed  in  escrow  to  be  delivered  upon  the  per- 
formance of  a  condition  is,  until  the  condition  has  been  performed,  in- 
effective for  any  purpose.     Wolcott  v.  Johns,  360. 

ESTOPPEL: 
Corporations— Directors. — Individuals  who  assume  to  act  as  direct- 
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ore  of  a  corporation  in  contracting  a  debt  of  the  company  are  estopped 
to  deny  the  official  positions  in  which  they  pretended  to  act  Jenet  v. 
Altera,  271. 

Same. — Parties  who  have  assumed  to  act  as  officers  of  a  de  jure  cor- 
poration, and  who  contracted  debts  in  that  capacity,  are  estopped  to 
deny  their  official  character.    Jenet  v.  Nims,  88. 

Ratification. — A  principal  is  not  estopped  to  deny  the  authority  of 
one  assuming  to  act  as  his  agent,  unless,  after  knowledge  of  the  facts, 
he  has  ratified  what  the  agent  did,  and  the  proof  shows  that  equity  and 
fair  dealing  would  forbid  him  to  deny  his  agent's  authority.  Smyth  v. 
Lynch,  383. 

Same. — Failing  to  disavow  a  contract,  receiving  its  benefits  and 
recognizing  its  validity,  constitutes  such  an  adoption  and  ratification 
thereof  by  a  corporation  as  to  estop  the  company  to  deny  its  validity, 
even  though  its  execution  was  unwarranted.    Jenet  v.  Albers,  271. 

EVIDENCE: 

Allegation  and  Proof.— An  allegation  that  the  defendant  executed 
and  delivered  an  instrument  is  sustained  by  proof  that  the  defendant 
ratified  such  execution  and  delivery  by  his  unauthorized  agent.  Smyth 
v.  Lynch,  383. 

Damages. — Where  the  landlord  is  sued  upon  a  breach  of  contract  to 
furnish  water  for  irrigation,  by  reason  whereof  injury  resulted  to  the 
tenant' 8  crops,  evidence  as  to  the'  crops  that  could  probably  have  been 
produced  but  for  the  want  of  the  water,  and  the  market  value  thereof, 
is  insufficient  to  warrant  a  recovery,  in  the  absence  of  evidence  of  the 
cost  of  raising,  harvesting  and  transporting  the  crops  to  market 
Knowlee  v.  Leggett,  265. 

Letters. — In  an  action  by  an  agent  to  recover  commissions  for  ef- 
fecting an  exchange  of  real  estate,  letters  written  by  the  defendant  to 
another  agent  acting  for  him  in  closing  the  matter,  unless  shown  to 
have  been  communicated  to  the  plaintiff  and  acted  upon,  are  inadmissi- 
ble in  evidence.    Howe  v.  Werner,  530. 

Parol  Proof.— Parol  evidence  is  inadmissible  to  vary  the  terms  of 
a  promissory  note,  unless,  in  some  cases,  the  evidence  shows  the  deliv- 
ery to  have  been  conditional.  Champion  Empire  Mining  Co.  v.  Bird, 
523. 

Same— Express  Trusts. — Parol  evidence  is  inadmissible  to  establish 
an  express  trust    Hodgson  v.  Fowler,  378. 

Preponderance — Instructions. — The  refusal  to  charge  that,  in 
determining  the  preponderance  of  evidence,  the  jury  may  consider  the 
opportunities  of  the  witnesses  for  forming  acquaintance  with  the  facts, 
their  demeanor,  their  interest  in  the  result,  and  probability  of  their 
statements,  is  not  reversible  error.    G.,  8.  L.  <fc  P.  By.  Co.  v.  Tount,  189. 

Promissory  Notes. — The  production  of  a  note  by  an  assignee  estab- 
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llshes  his  title,  and,  in  the  absence  of  other  testimony,  shows  him  to  be 

a  holder  for  value.    Champion  Empire  Mining  Co.  v.  Bird,  523. 

Quantum  of  Proof. — The  evidence  required  to  establish  the  fact  that 
a  fire  was  caused  by  the  operation  of  a  railroad  must  be  direct  and  con- 
nect the  fire  with  such  operation,  or  the  circumstances  must  be  such  as 
to  preclude  all  probability  of  the  fire  having  originated  in  any  other 
way.    Stratton  v.  U.  P.  B.  B.  Co.,  126. 

Same. — Proof  that  a  druggist  sold  liquor  without  a  license  does  not 
show  that  he  may  not  have  been  authorized  by  a  permit  to  sell  it  Can- 
field  v.  Leadville,  453. 

Rebuttal. — The  admission  of  plaintiffs  evidence  in  this  case  as  re- 
buttal was  improper  and  erroneous.  U.  P.,  D.  &  G.  By.  Co.  v.  Per- 
kins,  184. 

Receipts. — A  receipt  is  open  to  explanation.     Wolff  v.  Chapman,  179. 

Representations. — In  order  to  avoid  a  policy  of  insurance  on  the 
ground  of  misrepresentation  on  part  of  the  assured,  it  is  enough  to 
show  that  the  representation  was  in  fact  false  and  was  material  to  the 
risk.    State  Ins.  Co.  v.  Du  Bois,  214. 

Title. — PlaiDtiff  in  replevin  against  the  officer  who  had  levied  upon 
the  goods  alleged  ownership  and  right  of  possession  thereof.  Defend- 
ant answered  by  a  general  denial.  Held,  that  evidence  showing  that 
plaintiff1  s  title  was  by  gift  from  her  husband,  that  the  gift  was  of  a 
class  of  property  not  included  within  the  statutory  enumeration  of  arti- 
cles which  may  be  presented  by  a  husband  to  his  wife,  and  that  the 
husband  was  insolvent  at  the  time  of  making  the  gift,  was  admissible  to 
establish  plaintiff's  want  of  title.    Burchinell  v.  Butters,  294. 

Trial  by  Court. — The  same  technical  rules  of  evidence  controlling 
in  trials  by  jury  do  not  necessarily  prevail  where  the  case  is  tried  to  the 
court,  and  the  court,  in  arriving  at  a  conclusion,  can  disregard  any  tes- 
timony not  considered  pertinent.    Andrews  v.  Johnston,  551. 

Value  of  Services. — On  an  issue  as  to  the  value  of  services  rendered, 
in  the  absence  of  an  agreed  wage,  evidence  to  show  what  the  services 
would  be  worth  in  the  community  is  inadmissible,  the  test  being  what 
they  were  worth  to  the  employer,    lb. 

EXCEPTIONS  :  See  APPELLATE  PRACTICE. 

EXECUTIONS : 

Justification.— An  execution  issued  upon  a  void  judgment  is  not 
available  to  justify  a  seizure  of  property  by  a  sheriff.  Chetelat  v.  Kel- 
ter,68. 

Redemption. — Upon  a  redemption  from  a  sale  of  real  estate  under 
execution,  the  certificate  of  sale  becomes  void,  and  a  sheriff's  deed 
issued  thereon  would  be  a  nullity.    Floyd  v.  Sellers,  491. 

Same — Judgment  Creditor. — The  effect  of  a  redemption  from  a  sale 


586  Index. 

EXECUTIONS— continued. 

under  execution  by  a  judgment  creditor  is  the  revival  of  his  own  lien. 
Other  such  liens  which  were  extinguished  by  the  sale  remain  extinct, 
notwithstanding  they  may  have  been  superior  to  his  in  point  of  time. 
Such  lien  holders  can  take  no  advantage  by  reason  of  his  redemption 
except  by  complying  with  the  statute  permitting  them  to  redeem. 
Floyd  v.  Sellers,  498. 

Same — Judgment  Debtor. — If  property  sold  under  execution  be  re- 
deemed by  the  judgment  debtor,  subsequent  liens  extinguished  by  the 
sale  revive  and  reattach  in  their  proper  order.    lb. 

Same. — Under  the  statute  (Gen.  Stats.,  sec.  1851)  allowing  a  redemp- 
tion of  lands  from  a  sale  under  execution,  a  redemption  may  be  made 
by  a  judgment  debtor  where  the  judgment  was  against  him  and  an- 
other, and  the  land  sold  under  an  execution  issued  thereon  as  the  land 
of  both  defendants,  notwithstanding  he  may  have  had  no  interest  in  the 
property  at  the  time  of  the  levy  or  sale.    Floyd  v.  Sellers,  491. 

Sales— Subsequent  Liens.— A  sale  of  land  under  execution  destroys 
all  liens  subsequent  to  the  judgment  upon  which  the  execution  was 
issued,  or  that  which  it  is  used  to  enforce.    Floyd  v.  Sellers,  496. 

EXEMPTIONS: 

Mabbied  Women.— Statutory  exemptions  are  available  to  a  married 
woman.  She  may  have  exemptions,  although  her  husband  also  has 
them.    Scott  v.  Mills,  155. 

Same. — By  our  statute,  every  disability  which  coverture  had  formerly 
imposed  upon  women  concerning  her  own  property  and  earnings  has 
been  removed.  With  respect  to  her  own  property  and  business  she 
has  the  full  capacity  and  all  the  rights  of  a  feme  sole,  including  the 
statutory  right  of  exemption  of  property  from  attachment  and  execu- 
tion,   lb. 

Same — Statutory  Construction. — The  words  "  other  person,"  used 
in  the  exemption  statute  as  classifying  the  persons  entitled  to  its  bene- 
fits, are  held  to  include  married  women  engaged  in  business  on  their 
own  account.    lb. 

FOREIGN  CORPORATIONS:  See  CORPORATIONS. 

FORFEITURE: 

How  Regarded. — Forfeitures  are  to  be  closely  scrutinized,  and  are 
not  favored.    Mutual  Assn.  v.  Colmar,  275. 

Insurance.  —  Where  the  condition  is  "if  the  assured  shall  *  *  * 
within  forty  days  after  receiving  due  notice  fail  to  pay  *  *  *  the  ass* 
e88ment8  *  *  *  the  association  shall  not  be  liable  for  any  sum  what- 
ever," the  computation  of  time  must  be  from  the  date  insured  received 
notice  and  not  from  the  date  of  the  notice  or  from  the  time  it  was 
mailed.    lb. 
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Same. — A  forfeiture  of  insurance  on  the  ground  of  nonpayment  of 
an  assessment  to  be  available  must  have  been  asserted  while  the  insured 
was  delinquent.  After  receipt  of  the  money  it  is  too  late  to  declare  a 
forfeiture.    lb. 

Mining  Contbact. — A  forfeiture  of  an  interest  in  a  mining  lease 
transferred  in  consideration  of  the  transferee's  agreement  requiring  him 
to  pay  all  assessments  against  such  interest  until  they  shall  reach  an 
agreed  sum,  and  providing  that  when  they  shall  reach  that  sum  he  shall 
have  the  option  to  go  on  as  before,  or  to  withdraw  from  the  lease  and 
retransfer  the  interest,  cannot  be  enforced  until  the  assessments  amount 
to  such  agreed  sum.  Before  that  point  is  reached,  any  failure  of  the 
transferee  to  fulfill  his  covenant  imposes  only  a  personal  liability. 
Shaw  v.  Horner,  83. 

FRAUD: 

Consideration — Pboof. — One  who  intervenes  in  an  action  to  cancel 
a  fraudulent  deed  of  trust  given  to  secure  a  note  executed  as  a  part  of 
the  scheme,  on  the  ground  that  he  is  a  bona  fide  purchaser  of  the  note, 
must  show,  in  order  to  maintain  his  claim,  that  he  became  a  purchaser 
thereof  for  a  valuable  consideration,  paid  before  the  maturity  of  the 
paper.  Evidence  of  the  mere  delivery  of  a  check  for  the  price  will  not 
sustain  the  burden  of  proving  actual  payment  Harrington  v.  John- 
son, 483. 

Contbact— Relief.— Generally,  a  party  will  not  be  relieved  from  a 
condition  of  his  written  contract  on  the  ground  that  it  was  inserted 
wrongfully  and  without  his  knowledge  when  he  executed  the  instru- 
ment without  examination  and  failed  to  protect  his  rights  by  the  exer- 
cise of  ordinary  business  care  and  prudence.    Dingle  v.  Trask,  16. 

Husband  and  Wife: — Alimony. — A  wife  who  has  a  claim  for  ali- 
mony and  a  suit  pending  to  secure  a  divorce  and  compel  its  payment  is 
a  creditor  within  the  purview  of  the  statute  of  frauds,  and  if  a  deed  is 
made  directly  for  the  purpose  of  defrauding  her,  she  may  maintain  a 
bill  to  set  it  aside.    Hall  v.  Harrington,  474. 

Same. — When  a  note  and  a  deed  of  trust  to  secure  the  same  were  exe- 
cuted by  a  husband  with  intent  to  defraud  his  wife,  who  was  likely  to 
become  and  did  become  a  creditor  by  virtue  of  a  decree  for  alimony, 
she  may  maintain  an  action  to  effectuate  her  decree  as  against  the  fraud- 
ulent transfer.    Harrington  v.  Johnson,  483. 

Same — Tbansactionb  Between. — Wherever  a  conveyance  from  a 
husband  to  his  wife  is  impeached  or  attacked,  they  are  ordinarily 
bound  to  show  in  the  clearest  and  most  favorable  light  an  honesty  of 
purpose  and  an  absence  of  all  intent  to  hinder  or  defraud  those  who 
may  be  creditors  of  the  husband  at  the  time  of  the  transaction.  First 
Nat.  Bank  v.  Kavanagh,  160. 

Same. — Parties,  whether  husband  and  wife  or  strangers,  have  a  right 
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to  deal  with  their  property  as  they  please,  and  no  cause  of  action  will 
arise  in  favor  of  a  creditor  unless  there  be  something  to  show  that  the 
thing  done  was  to  defraud  him  or  his  transferee.    lb. 

Representations — Notice. — A  representation,  to  entitle  a  party  to 
maintain  a  suit  because  of  its  utterance  and  its  falsity,  must  be  of  some 
material  fact  which  was  a  determining  factor  in  the  transaction.  The 
party  to  whom  it  is  made  must  rely  on  it  to  his  injury,  must  be  with- 
out knowledge  of  its  truth  or  falsity,  and  it  must  be  reasonably  certain 
that  he  would  not  have  acted  as  he  did  but  for  the  making  of  the  state- 
ment   Dingle  v.  Trash,  16. 

GIFTS: 

Husband  and  Wife.— A  husband  cannot,  as  against  his  creditors, 
by  gift,  invest  his  wife  with  the  ownership  of  his  household  goods  or 
horse  and  carriage.    Burchinell  v.  Butters,  204. 

Same — Pleading — Evidence.— Plaintiff  in  replevin  against  the  offi- 
cer who  had  levied  upon  the  goods  alleged  ownership  and  right  of  pos- 
session thereof.  Defendant  answered  by  a  general  denial.  Held,  that 
evidence  showing  that  plaintiffs  title  was  by  gift  from  her  husband, 
that  the  gift  was  of  a  class  of  property  not  included  within  the  statu- 
tory enumeration  of  articles  which  may  be  presented  by  a  husband  to 
his  wife,  and  that  the  husband  was  insolvent  at  the  time  of  making  the 
gift,  was  admissible  to  establish  plaintiffs  want  of  title.    lb. 

HUSBAND  AND  WIFE: 

Contracts. — A  married  woman  has,  under  the  statute,  power  to 
control  and  dispose  of  her  individual  property  and  to  deal  with  her 
husband  in  all  that  pertains  to  it,  as  well  as  with  others,  as  if  she  were 
feme  sole.    Stramann  v.  Scheeren,  1. 

Cbeditobs. — Parties,  whether  husband  and  wife  or  strangers,  have  a 
right  to  deal  with  their  property  as  they  please,  and  no  cause  of  action 
will  arise  in  favor  of  a  creditor  unless  there  be  something  to  show  that 
the  thing  done  was  to  defraud  him  or  his  transferee.  First  Nat.  Bank 
v.  Kavanagh,  160. 

Same. — The  claims  of  wives  against  their  husbands,  when  properly 
established,  are  allowed  the  same  consideration  as  that  of  others. 
Stramann  v.  Scheeren,  1. 

Same. — The  husband  owned  city  lots  and  the  wife  had  money  which 
she  desired  to  invest  Under  mutual  agreement  the  lots  were  improved 
with  her  money.  Held,  that  she  had  an  equitable  interest  in  the  prop- 
erty which  could  be  asserted  against  her  husband.    lb. 

Same — Preference. — While  a  debtor  retains  control  of  his  property 
he  may  prefer  his  creditor,  although  that  creditor  be  his  wife.    lb. 

Same. — A  debtor  may  prefer  his  creditor,  even  though  the  creditor 
preferred  be  his  wife.    First  Nat.  Bank  v.  Kavanagh,  160. 
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Fbaud. — Wherever  a  conveyance  from  a  husband  to  his  wife  is  im- 
peached or  attacked,  they  are  ordinarily  bound  to  show  in  the  clearest 
and  most  favorable  light  an  honesty  of  purpose  and  an  absence  of  all 
intent  to  hinder  or  defraud  those  who  may  be  creditors  of  the  husband 
at  the  time  of  the  transaction.    lb. 

Same. — Transactions  between  husband  and  wife  may  be  carefully 
scrutinized  to  see  that  they  are  not  collusive  and  in  fraud  of  the  rights 
of  others,  but  the  same  rules  and  legal  principles  that  control  in  deal- 
ing with  others  must  be  applied  to  them.    Stramann  v.  Scheeren,  1. 

Gifts. — A  husband  cannot,  as  against  his  creditors,  by  gift,  invest 
his  wife  with  the  ownership  of  his  household  goods  or  horse  and  car- 
riage.   Burchinell  v.  Butters,  294. 

Same. — Plaintiff  in  replevin  against  the  officer  who  had  levied  upon 
the  goods  alleged  ownership  and  right  of  possession  thereof.  Defend- 
ant answered  by  a  general  denial.  Held,  that  evidence  showing  that 
plaintiff's  title  was  by  gift  from  her  husband,  that  the  gift  was  of  a 
class  of  property  not  included  within  the  statutory  enumeration  of  arti- 
cles which  may  be  presented  by  a  husband  to  his  wife,  and  that  the 
husband  was  insolvent  at  the  time  of  making  the  gift,  was  admissible 
to  establish  plaintiffs  want  of  title.    16. 

Presumption. — When  the  husband  and  wife  are  living  together,  the 
presumption  is  that  the  household  furniture,  etc.,  is  the  property  of  the 
husband.    lb. 

IMMATERIAL  ERROR: 

Appellate  Practice.— A  judgment  will  not  be  reversed  for  an  error 
which  has  worked  no  substantial  injury.  Coe  v.  Waters,  203;  Cunning- 
ham  v.  Bostwick,  169. 

Evidence. — Where  a  case  was  tried  to  the  court,  although  it  may 
have  erred  in  excluding  testimony,  yet  if  it  appears  that,  had  the  evi- 
dence been  admitted,  no  other  judgment  could  have  been  rendered,  the 
error  is  immaterial.     Champion  Empire  Mining  Co.  v.  Bird,  523. 

Injunction. — An  injunction  was  issued  to  preserve  matters  in  statu 
quo  until  the  determination  of  the  rights  of  the  parties.  The  subse- 
quent order  dissolving  it,  whether  right  or  wrong,  did  not  affect  the 
substantial  rights  of  the  parties,  and,  even  if  unwarranted,  is  no  ground 
for  a  reversal  of  the  final  decree.    Carson  Mining  Co.  v.  Hill,  141. 

Instruction.— Although  a  single  instruction  may  be  subject  to  criti- 
cism, it  will  not  constitute  reversible  error  if  the  charge,  taken  as  a 
whole,  is  an  accurate  statement  of  the  law  which  controls  the  case. 
Chipley  v.  Green,  25. 

Same. — Where  the  whole  charge  to  the  jury  upon  the  only  issue  of 
fact  was  a  correct  statement  of  the  law,  fairly  submitting  the  issue  to 
the  jury,  and  substantial  justice  has  been  done  between  the  parties,  the 
judgment  will  not  be  reversed  because  some  parts  of  the  instructions 
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standing  alone  may  have  been  technically  erroneous.    Cos  v.  Waters, 

203. 

Preponderance  of  Evidence  —  Instbuctions.  —  The  refusal  to 
charge  that,  in  determining  the  preponderance  of  evidence,  the  jury 
may  consider  the  opportunities  of  the  witnesses  for  forming  acquaint- 
ance with  the  facts,  their  demeanor,  their  interest  in  the  result,  and 
probability  of  their  statements,  is  not  reversible  error.  <?.,  8.  L.  A  P. 
Ry.  Co.  v.  Tount,  189. 

INDEMNITY: 

Lost  Note. — Suit  before  a  justice  of  the  peace  on  an  overdue  prom- 
issory note,  which  was  produced  at  the  trial,  but  which  was  lost  before 
trial  on  appeal.  Held,  the  case  is  not  within  the  rule  which  would 
compel  plaintiff  to  indemnify  the  defendant  against  an  action  by  any 
other  person  on  the  paper.     Winship  v.  May,  355. 

INITIALS: 

Names— Presumption.— While  it  is  presumed  that  every  person  has 
both  a  christian  and  a  surname,  there  is  no  presumption  that  a  letter  is 
not  a  christian  name.     Taylor  v.  Insley,  175. 

Same — Practice. — An  objection  to  a  pleading  or  process  that  the 
true  full  christian  name  of  the  plaintiff  is  not  given  cannot  be  raised  by 
motion  when  letters  or  initials  are  given.    lb. 

Rule. — The  strict  rule  of  the  common  law  with  respect  to  the  use  of 
initials  instead  of  the  full  name  does  not  prevail  under  modern  prac- 
tice,   lb. 

INJUNCTIONS: 

Immaterial  Ebbob. — An  injunction  was  issued  to  preserve  matters 
in  statu  quo  until  the  determination  of  the  rights  of  the  parties.  The 
subsequent  order  dissolving  it,  whether  right  or  wrong,  did  not  affect 
the  substantial  rights  of  the  parties,  and,  even  if  unwarranted,  is  no 
ground  for  a  reversal  of  the  final  decree.  Carson  Mining  Co.  v.  Hill, 
141. 

Jurisdiction.— A  court  of  equity  is  without  jurisdiction  to  enjoin  a 
judgment  which  is  merely  erroneous.  Pueblo  Lumber  Co.  v.  Danziger, 
149. 

Same. — Courts  of  concurrent  jurisdiction  cannot  enjoin  each  other's 
judgments.    lb. 

Parties— Water  Rights.— A  reservoir  company  taking  water  for 
storage  from  a  tributary  is  not  liable  to  be  enjoined  from  so  doing  at 
the  suit  of  an  appropriator  of  water  from  the  main  stream  above  the 
mouth  of  the  tributary.  The  rights  of  appropriators  below  cannot  be 
determined  except  in  a  proceeding  to  which  they  are  parties.  Reservoir 
Co.  v.  Water  Supply  Co.,  225. 
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Pleading — Tax  Cases. — The  collection  of  a  tax  will  not  be  enjoined 
in  any  case  where  it  is  not  shown  that  the  injury  resulting  from  its 
enforcement  would  be  irreparable,  and  this  fact  must  distinctly  appear 
by  issuable  averments.    Insurance  Co.  of  North  America  v.  Bonner,  97. 

Same — Legal  Conclusions. — An  allegation  that  an  assessment  and 
levy  of  a  tax  u  were  illegal  and  void  in  law  and  wholly  unauthorized," 
is  but  an  expression  of  the  pleader's  opinion,  and  insufficient  to  confer 
jurisdiction  to  award  injunctive  relief,    Id. 

INSTRUCTIONS: 

Accomplice. — The  people  having  produced  S.,  a  witness  who  testified 
that  he  assisted  the  defendant  in  the  commission  of  the  larceny  with 
which  the  defendant  stood  charged,  the  court  instructed  the  jury  "that 
S.  is  what  is  known  in  law  as  an  accomplice,"  and  told  them  how  the 
testimony  of  an  accomplice  should  be  considered.  Held,  the  instruc- 
tion was  erroneous  in  that  it  assumed  as  a  fact  that  S.  was  an  accomplice, 
which  was  an  assumption  of  the  guilt  of  the  defendant.  Heivner  c.  The 
People,  458. 

Evidence. — Instructions  not  warranted  by  the  evidence  should  be 
refused.    Goldhammer  v.  Dyer,  29. 

Same. — Instructions  concerning  a  state  of  facts  with  respect  to  which 
there  is  no  evidence  should  not  be  given.     Wolff  v.  Chapman,  179. 

Same— Preponderance. — The  refusal  to  charge  that,  in  determining 
the  preponderance  of  evidence,  the  jury  may  consider  the  opportunities 
of  the  witnesses  for  forming  acquaintance  with  the  facts,  their  demeanor, 
their  interest  in  the  result,  and  probability  of  their  statements,  is  not 
reversible  error.    Q.,  8.  L.  <fc  P.  By.  Co.  v.  Tount,  189. 

Immaterial  Error. — Although  a  single  instruction  may  be  subject 
to  criticism,  it  will  not  constitute  reversible  error  if  the  charge,  taken 
as  a  whole,  is  an  accurate  statement  of  the  law  which  controls  the  case. 
Chipley  v.  Green,  26. 

INSURANCE: 

Application. — A  statement  in  an  application  for  insurance  to  the 
effect  that  the  title  was  in  the  applicant  and  by  warranty  deed,  when  in 
truth  it  was  in  him  and  another  by  will,  is  not  available  as  a  defense  to 
an  action  on  the  policy  where  it  appears  that  the  applicant  disclosed  all 
the  facts  to  the  soliciting  agent  of  the  company,  by  whom  the  misstate- 
ment was  written.    State  Ins.  Co.  v.  Du  Bois,  214. 

Same— Materiality  op  Misstatement.— Generally,  it  is  for  the 
jury  to  say  whether  the  facts  concealed  or  misstated  were  material  to 
the  risk,  and  the  burden  is  upon  the  insurer  to  establish  the  materiality 
of  the  representation  complained  of  and  its  falsity.    lb. 

Forfeiture.— Where  the  condition  is  "  if  the  assured  shall  *  *  * 
within  forty  days  after  receiving  due  notice  fail  to  pay  *  *  *  the  assess- 
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ments  *  *  *  the  association  shall  not  be  liable  for  any  sum  whatever," 
the  computation  of  time  must  be  from  the  date  insured  received  notice 
and  not  from  the  date  of  the  notice  or  from  the  time  it  was  mailed. 
Mutual  Assn.  v.  Colmar,  275. 

Same. — A  forfeiture  of  insurance  on  the  ground  of  nonpayment  of  an 
assessment  to  be  available  must  have  been  asserted  while  the  insured 
was  delinquent.  After  receipt  of  the  money  it  is  too  late  to  declare  a 
forfeiture.    lb. 

Sams.  —  Forfeitures  are  to  be  closely  scrutinized,  and  are  not 
favored.    Id. 

Mandamus. — Mandamus  does  not  lie  to  compel  a  mutual  benefit 
insurance  company  to  levy  an  assessment  to  pay  the  amount  falling  due 
upon  the  death  of  a  member.  The  proper  course  is  to  bring  suit  upon 
the  undertaking  of  the  company.    lb. 

Representations.— In  order  to  avoid  a  policy  on  the  ground  of 
misrepresentation  on  part  of  the  assured,  it  is  enough  to  show  that  the 
representation  was  in  fact  false  and  was  material  to  the  risk.  State  Ins. 
Co.  v.  Du  Bois,  214. 

Statutes— Extraterritorial  Force.  — The  statute  of  another 
state  in  which  a  policy  of  insurance  was  applied  for  and  issued  upon 
property  there  situate,  providing  that  no  action  shall  be  begun  within 
ninety  days  after  notice  of  loss  shall  have  been  given,  is  not  operative 
or  controlling  in  this  state.    lb. 

INTEREST: 

Statutory.— In  the  absence  of  contract,  interest  is  recoverable  only 
in  the  cases  enumerated  in  the  statute.  G.,  8.  L.  <ft  P.  By.  Co.  v. 
Yount,  189. 

INTERVENTION: 

Appeal. — An  appeal  by  the  defendant  in  the  main  case  gives  the 
intervenor  no  right  to  question  the  rightfulness  of  a  judgment  against 
him.     Winship  v.  May,  355. 

Attachment.  —  An  intervention  in  an  attachment  case  is  to  be 
treated  as  an  independent  suit  by  the  intervenor,  who  is  entitled  to  all 
the  remedies  afforded  by  an  appeal  if  the  judgment  bo  against  him.  lb. 

Evidence. — One  who  intervenes  in  an  action  to  cancel  a  fraudulent 
deed  of  trust  given  to  secure  a  note  executed  as  a  part  of  the  scheme, 
on  the  ground  that  he  is  a  bona  fide  purchaser  of  the  note,  must  show, 
in  order  to  maintain  his  claim,  that  he  became  a  purchaser  thereof  for 
a  valuable  consideration,  paid  before  the  maturity  of  the  paper.  Evi- 
dence of  the  mere  delivery  of  a  check  for  the  price  will  not  sustain  the 
burden  of  proving  actual  payment.    Harrington  v.  Johnson,  483. 

Permission. — Permission  to  one  not  a  party,  either  to  Intervene  or 
defend,  must  come  from  the  court    Floyd  v.  Sellers,  491. 
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JUDGE: 

Judicial  Power. — Neither  the  court  nor  the  parties  to  an  action 
can  empower  a  private  citizen  to  preside  as  judge  at  the  trial  or  exer- 
cise judicial  authority  in  the  case.    McGarvey  0.  Hall,  426. 

JUDGMENTS: 

Appeals — Dismissal. — The  dismissal  of  an  appeal  from  the  county 
court  to  the  district  court  is  not  a  dismissal  of  the  action;  neither  does 
it  operate  to  annul  the  judgment  appealed  from.  Pueblo  Lumber  Co.  v. 
Danziger,  149. 

Same— Docketing. — The  act  of  the  clerk  of  the  district  court  in 
transmitting  the  papers  to  the  county  court  when  the  appeal  from  the 
latter  court  has  not  been  docketed  within  the  time  prescribed  by  stat- 
ute is  not  an  exercise  of  judicial  power;  neither  is  it  a  final  judgment 
to  which  a  writ  of  error  will  lie.     Tierney  v.  Campbell,  299. 

Collateral  Attack. — In  mandamus  proceedings  against  a  board 
of  county  commissioners  to  compel  the  levy  of  a  tax  for  the  payment 
of  a  judgment  against  a  county,  the  judgment  must  be  accepted  as  a 
verity,  not  open  to  collateral  attack.  People  ex  rel,  v,  Rio  Grande 
County,  229. 

Joint  and  Several. — A  lease  executed  by  different  firms  and  indi- 
viduals jointly  is,  as  to  them,  joint  and  several,  and  a  judgment  thereon 
may  be  taken  against  any  firm  or  person  who  was  a  party  to  it,  but  not 
a  several  judgment  against  an  individual  who  was  a  member  of  the 
firm.    Look  Ding  v.  Kennedy,  72. 

Jurisdiction. — The  judgment  of  a  court  having  no  jurisdiction  of 
the  defendant  or  of  property  by  attachment  is  void.  Chetelat  v.  KeU 
ter,  68. 

Same.— A  court  of  equity  is  without  jurisdiction  to  enjoin  a  judg- 
ment which  is  merely  erroneous.    Pueblo  Lumber  Co.  v.  Danziger,  149. 

Lien. — The  owner  of  a  judgment  which,  as  between  him  and  the 
judgment  debtor,  establishes  a  lien  upon  the  realty  of  the  debtor,  can- 
not maintain  an  action  to  marshal  liens  or  a  bill  quia  timet  San  Juan 
Hardware  Co.  v.  Carrothers,  413. 

Same — Alimony. — A  decree  of  divorce  allowing  alimony  is  a  judg- 
ment enforcible  by  execution,  and  it  may  be  made  a  lien  upon  the  real 
estate  of  the  judgment  debtor  by  filing  a  transcript  in  the  office  of  the 
county  clerk.    Hall  v.  Harrington,  474. 

Same. — Courts  having  authority  to  render  decrees  of  divorce  and  ali- 
mony have  power  to  make  their  decrees  effectual  by  declaring  them 
liens  on  the  property  owned  by  the  defendant  in  the  state.    lb. 

Same — Attorney. — It  seems  that  an  attorney's  lien  upon  a  judgment 
is  not  available  against  a  party  proceeding  by  bill  to  obtain  a  set-off 
against  a  judgment  on  cross  demand  existing  when  the  judgment  was 
rendered.     Whitehead  v.  Jessup,  400. 

Parties— Receiver.— Where  a  corporation  is  in  the  hands  of  a  re- 
VOL.  VII— 38 
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ceiver  appointed  by  the  federal  court,  and  its  property  is  in  custodia  leg  is, 
no  valid  judgment  can  be  taken  against  it  without  making  the  receiver 
a  party;  and  it  seems  that  consent  to  bring  the  action  should  be  ob- 
tained of  the  federal  court     U.  P.,  D.  <fc  O.  By.  Co.  v.  Perkins,  184. 

Practice — Judgment  Should  Follow  Evidence. — Where,  upon 
the  testimony,  the  finding  should  have  been  for  a  sum  certain  for  the 
plaintiff  or  for  a  different  sura  for  the  defendant,  a  judgment  arrived  at 
by  splitting  the  difference  is  arbitrary  and  erroneous.  King  v.  Bendell 
Commission  Co.,  507. 

Replevin. — A.  judgment  or  finding  in  replevin,  when  the  defendant 
has  retained  the  goods  under  a  forthcoming  bond,  "  that  the  right  of 
possession  at  the  commencement  of  this  action  was  in  the  plaintiff/1  is 
void  for  uncertainty.    Levsin  v.  Stein,  65. 

Same. — Judgment  in  replevin  for  the  plaintiff,  where  the  defendant 
has  retained  the  goods,  should  award  damages  for  their  detention, 
designate  the  goods,  find  their  value,  and  should  be  in  the  alternative 
for  the  goods  or  the  payment  of  their  established  value.    lb. 

Same. — The  defendant  in  replevin  having  desired  to  retain  possession 
of  the  goods  in  controversy,  gave  a  bond  conditioned,  among  other 
things,  to  "  deliver  the  said  property  to  the  said  plaintiff,  if  such  deliv- 
ery shall  be  adjudged.*'  Upon  the  trial  it  was  simply  decided  "  that 
the  right  of  possession  at  the  commencement  of  this  action  was  in  the 
plaintiff."  Held,  that  the  finding  was  not  a  basis  for  a  judgment  against 
the  sureties  on  the  bond.    16. 

Same. — Where  the  plaintiff  in  replevin  obtains  possession  of  the 
goods,  but  fails  to  prevail  in  his  suit,  it  is  the  correct  practice,  if  an 
order  of  return  could  be  made  effective,  to  enter  an  alternative  judg- 
ment; yet,  where  it  appears  that  the  goods  have  been  disposed  of,  such 
judgment  is  not  required.  A  special  finding  to  the  effect  that  delivery 
cannot  be  made  is  not  necessary.  An  absolute  judgment  for  the  money 
is  equivalent  to  such  a  finding.    McCarthy  v.  Strait,  59. 

Same — Sureties — Res  Judicata. — A  judgment  against  the  plaintiff 
in  replevin  is  res  judicata  as  to  the  sureties  on  his  bond.  Even  though 
a  judgment  for  the  value  of  property  taken  in  replevin,  in  which  no 
order  of  return  is  made,  be  irregular,  the  liability  of  sureties  on  the 
bond  is  not  changed.    lb. 

Set-off. — Mutual  judgments  may  be  set  off  against  each  other, — in 
courts  of  law  upon  summary  application;  in  courts  of  equity  upon  mo- 
tion or  bill.     Whitehead  v.  Jessup,  460. 

Same. — The  general  doctrine  is  that  where,  at  the  time  of  assignment 
of  a  chose  in  action,  an  equitable  right  of  set-off  exists  against  the  as- 
signor, the  assignee  takes  subject  to  that  right.  The  position  of  as- 
signee of  a  judgment  is  not  superior  to  that  of  the  assignee  of  any  other 
chose  in  action.    lb. 

Same. — A  mere  indebtedness  cannot  be  set-off  against  a  judgment  on 
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application  or  motion.  It  may  be  done  in  equity  upon  bill  filed  for 
that  purpose,  where  there  are  grounds  for  the  exercise  of  equitable 
jurisdiction,    lb. 

JUDICIAL  POWER: 

Special  Judge. — Neither  the  court  nor  the  parties  to  an  action  can 
empower  a  private  citizen  to  preside  as  judge  at  the  trial  or  exercise 
judicial  authority  in  the  case.    McOarvey  v.  Hall,  426. 

JURISDICTION: 

Amendments. — Amendments  under  section  117  of  the  code  must  be 
confined  to  cases  in  which  the  insufficiency  is  not  jurisdictional.  Ment- 
zer  v.  Ellison,  315. 

Appellate — Amount  Involved. — This  court  has  appellate  juris- 
diction in  civil  cases  of  every  final  judgment  of  a  court  of  record,  re- 
gardless of  the  amount  involved.    Livermore  v.  TruesdeU,  470. 

Attachment. — In  attachment  cases  the  court  acquires  jurisdiction  of 
the  person  of  the  defendant  by  virtue  of  service  of  its  process  upon  him 
or  of  his  appearance,  and  of  the  property  by  virtue  of  the  attach- 
ment   Mentzer  v.  Ellison,  315. 

Same—Affidavit. — Jurisdiction  in  attachment  proceedings  depends 
upon  the  affidavit,  and,  if  none  is  filed,  the  writ  and  all  proceedings 
under  it  are  void.    lb. 

Same. — It  is  indispensable  that  the  affidavit  for  attachment  contain 
an  allegation  of  indebtedness  from  the  defendant,  and  also  of  one  of  the 
grounds  upon  which  the  statute  authorizes  an  attachment.  If  either 
allegation  is  absent  from  the  affidavit,  there  is  no  power  to  issue  the 
writ    lb. 

County  Coubt. — While  the  limit  of  the  county  court's  jurisdiction 
is  $2,000,  that  limit  is  not  exceeded  by  adjudging  in  a  divorce  case  that 
the  defendant  pay  plaintiff  $1,000,  $200  to  her  counsel,  and  $30.00  per 
month  for  the  maintenance  and  education  of  two  children.  Hall  v. 
Harrington,  474. 

Equity. — A  matter  that  has  been  tried  and  determined  at  law  cannot 
be  reheard  in  chancery.    Pueblo  Lumber  Co.  v.  Danziger,  140. 

Same. — A  court  of  equity  is  without  jurisdiction  to  enjoin  a  judg- 
ment which  is  merely  erroneous.    lb. 

Same — Remedy  at  Law. — Where  there  is  an  adequate  remedy  at  law 
a  court  of  equity  will  not  take  jurisdiction.  Insurance  Co.  of  North 
America  v.  Bonner,  97. 

Injunction. — Courts  of  concurrent  jurisdiction  cannot  enjoin  each 
other's  judgments.    Pueblo  Lumber  Co.  v.  Danziger,  149. 

Judgment. — The  judgment  of  a  court  having  no  jurisdiction  of  the 
defendant  or  of  property  by  attachment  is  void.     Chetelat  v.  Kelter,  68. 

Justice  of  the  Peace.— By  appealing  from  the  judgment  of  a  jus- 
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tice  of  the  peace  and  going  to  trial  in  the  county  court,  a  party  waives 
his  objection  that  the  justice  had  acquired  no  jurisdiction  of  his  person. 
U.  P.,  D.  <fc  O.  Ry.  Co.  v.  Perkins,  184. 

Same. — Action  commenced  before  a  justice  of  the  peace  against  a 
corporation  and  service  had  upon  it  It  appearing  at  the  trial  that  the 
wrong  party  had  been  brought  into  court,  it  was  attempted  to  cure  the 
error  by  substituting  another  corporation.  Held,  the  justice  acquired 
no  jurisdiction  over  the  substituted  defendant.    lb. 

Pasties — Receives. — Where  a  corporation  is  in  the  hands  of  a  re- 
ceiver appointed  by  the  federal  court,  and  its  property  is  in  custodia 
legis,  no  valid  judgment  can  be  taken  against  it  without  making  the 
receiver  a  party;  and  it  seems  that  consent  to  bring  the  action  should 
be  obtained  of  the  federal  court,    lb. 

Statutory  Adjudication  of  Water  Rights. — The  court  has  no 
jurisdiction  in  a  statutory  proceeding  for  an  adjudication  of  priorities 
of  right  to  the  use  of  water  to  determine  the  disputes  between  claim- 
ants under  the  same  ditch.    Putnam  v.  Curtis,  437. 

Statutory  Offenses. — The  statute  relating  to  the  sale  of  oleomar- 
garine is  operative  within  the  city  of  Denver,  and  the  district  court  has 
jurisdiction  of  offenses  under  that  act    Haines  v.  The  People,  467. 

JUSTICE  OF  THE  PEACE: 

Jurisdiction. — Action  commenced  before  a  justice  of  the  peace 
against  a  corporation  and  service  had  upon  it  It  appearing  at  the  trial 
that  the  wrong  party  had  been  brought  into  court,  it  was  attempted  to 
cure  the  error  by  substituting  another  corporation.  Held,  the  justice 
acquired  no  jurisdiction  over  the  substituted  defendant  U.  P.,  D.  <t 
O.  Ry.  Co.  v.  Perkins,  184. 

Same — Waiver  of  Process. — By  appealing  from  the  judgment  of  a 
justice  of  the  peace  and  going  to  trial  in  the  county  court,  a  party 
waives  his  objection  that  the  justice  had  acquired  no  jurisdiction  of  his 
person.    lb. 

Same. — A  voluntary  and  general  appearance  by  a  defendant  in  a  court 
having  jurisdiction  of  the  subject-matter  of  the  action  is  a  waiver  of 
defects  in  the  process  and  service  thereof.  Cunningham  v.  Bostwick, 
169. 

JUSTIFICATION: 

Void  Execution. — An  execution  issued  upon  a  void  judgment  is  not 
available  to  justify  a  seizure  of  property  by  a  sheriff.  Chetelat  v.  Kel- 
ter,  68. 

LABOR  ORGANIZATIONS: 

Cause  of  Action. — A  labor  organization  has  no  cause  of  action 
against  another  body  for  adopting  regulations  the  tendency  of  which  is 
to  diminish  plaintiffs  membership.    Silver  State  Council  v,  Rhodes,  211. 
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LACHES: 

Mandamus. — Where  the  relator  in  mandamus  proceedings  to  compel 
the  removal  of  a  county  seat  has  long  been  a  resident  of  the  county 
without  taking  steps  to  test  the  legality  of  its  location,  he  should  not 
be  permitted  to  .initiate  such  proceedings.  Coleman  v.  The  People  ex  rel., 
243. 

LAW  OF  THE  CASE: 

Res  Judicata.— The  opinion  upon  a  former  appeal  in  this  case  is 
regarded  as  conclusive  of  the  question  decided.  Mosconi  v.  Hurchinell, 
435. 

LEASE: 

Joint  and  Sevebal  Obligations. — A  lease  executed  by  different 
firms  and  individuals  jointly  is,  as  to  them,  joint  and  several,  and  a 
judgment  thereon  may  be  taken  against  any  firm  or  person  who  was  a 
party  to  it,  but  not  a  several  judgment  against  an  individual  who  was  a 
member  of  the  firm.    Look  Ding  v.  Kennedy,  72. 

LIENS: 

Alimony. — A  decree  of  divorce  allowing  alimony  is  a  judgment  en- 
forcible  by  execution,  and  it  may  be  made  a  lien  upon  the  real  estate  of 
the  judgment  debtor  by  filing  a  transcript  in  the  office  of  the  county 
clerk.    Hall  v.  Harrington,  474. 

Same. — Courts  having  authority  to  render  decrees  of  divorce  and  ali- 
mony have  power  to  make  their  decrees  effectual  by  declaring  them 
liens  on  the  property  owned  by  the  defendant  in  this  state.    16. 

Attachment. — The  lien  of  an  attachment  binds  the  property  upon 
which  it  operates  against  any  subsequent  act  of  the  defendant,  but  does 
not,  except  as  provided  by  statute,  affect  the  rights  of  third  persons 
outstanding  at  the  time  it  is  acquired.    Gates  Iron  Works  v.  Cohen,  341. 

Same. — An  attachment  lien  upon  real  estate  acquired  without  notice 
of  an  unrecorded  deed  is  good  as  against  the  outstanding  title.    lb. 

Same— Duration  of. — An  attachment  lien  upon  real  estate  continues 
for  six  years  where  the  creditor  secures  no  judgment  lien  by  the  filing 
of  a  transcript  of  the  judgment  docket.    Floyd  v.  Sellers,  498. 

Attobney'8. — As  between  attorney  and  client,  a  lien  attaches  in  favor 
of  the  former  upon  any  judgment  he  may  have  obtained  for  his  fees. 
Colo.  State  Bank  t>.  Davidson,  01. 

Same. — It  seems  that  an  attorney's  lien  upon  a  judgment  is  not  avail- 
able against  a  party  proceeding  by  bill  to  obtain  a  set-off  against  a  judg- 
ment on  cross  demand  existing  when  the  judgment  was  rendered. 
Whitehead  v.  Jessup,  460. 

Same— Notice.— If  an  attorney  desires  to  hold  a  lien  upon  a  judg- 
ment to  secure  the  payment  of  his  fees,  he  must  notify  the  judgment 
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debtor;  and  the  notice  must  be  followed  within  a  reasonable  time  by 

suit  to  enforce  the  claim.    Colo.  State  Bank  v.  Davidson,  01. 

Same. — The  filing  of  a  paper  claiming  an  attorney's  lien  upon  a  judg- 
ment in  the  office  of  the  clerk  of  the  court,  and  the  making  of  an  entry 
to  that  effect  on  the  margin  of  the  record  of  the  judgment,  does  not 
operate  as  notice.    lb. 

Sams — Pasties. — The  judgment  creditor  is  an  indispensable  party 
to  an  action  to  enforce  an  attorney's  lien  upon  a  judgment     lb. 

Judgment. — The  owner  of  a  judgment  which,  as  between  him  and 
the  judgment  debtor,  establishes  a  lien  upon  the  realty  of  the  latter, 
cannot  maintain  an  action  to  marshal  liens  or  a  bill  quia  timet.  San 
Juan  Hardware  Co.  v.  Carrothers,  413. 

Marshaling  Liens. — Generally,  if  one  party  has  a  lien  upon  two 
funds,  and  another  has  a  junior  lien  upon  only  one  of  them,  the  former 
may  be  compelled  to  so  proceed  as  to  preserve  the  equity  of  the  latter 
in  so  far  as  that  can  be  done.    Colo.  State  Bank  v.  Davidson,  91. 

Mssess— Relation. — An  attachment  lien  merges  in  that  of  the 
judgment  when  a  judgment  lien  is  acquired,  but  the  latter  relates  back 
to  the  date  of  the  former.    Floyd  v.  Sellers,  498. 

Redemption  by  Judgment  Cbeditob. — The  effect  of  a  redemption 
from  a  sale  under  execution  by  a  judgment  creditor  is  the  revival  of 
his  own  lien.  Other  such  liens  which  were  extinguished  by  the  sale 
remain  extinct,  notwithstanding  they  may  have  been  superior  to  his  in 
point  of  time.  Such  lien  holders  can  take  no  advantage  by  reason  of 
his  redemption  except  by  complying  with  the  statute  permitting  them 
to  redeem,    lb. 

Redemption  by  Judgment  Debtor. — If  property  sold  under  execu- 
tion be  redeemed  by  the  judgment  debtor,  subsequent  liens  extinguished 
by  the  sale  revive  and  reattach  in  their  proper  order.    lb. 

LIMITATIONS: 

Mechanic's  Lien. — A  claimant  of  a  mechanic's  lien  is  not  required 
to  bring  suit  against  third  persons  who  may  claim  liens  on  the  property 
within  the  time  which  the  statute  prescribes  as  a  condition  to  the  main- 
tenance of  lien  rights  against  the  owner.  San  Juan  Hardware  Co.  v. 
Carrothers,  413. 

Statutory  Adjudication  op  Wateb  Rights. — Parties  to  a  proceed- 
ing for  an  adjudication  under  the  irrigation  acts  who  desire  to  obtain, 
under  the  statute,  a  review  or  modification  of  the  decree,  must  proceed 
within  two  years  from  the  entry  thereof.    Child  v.  Wliitman,  117. 

LIQUOR  TRAFFIC: 

Dbuggist's  Pebmit. — The  act  of  1889,  fixing  a  minimum  license  fee 
for  selling  liquors,  did  not  repeal  the  former  statute  authorizing  city 


Index.  599 

LIQUOR  TRAFFIC— continued. 

councils  and  boards  of  trustees  in  towns  to  grant  permits  to  druggists 
to  sell  liquors  for  the  purpose  there  specified.  Canfleld  v.  Leadville,  453. 
Same — Evidence. — Proof  that  a  druggist  sold  liquor  without  a  license 
does  not  show  that  he  may  not  have  been  authorized  by  a  permit  to 
sell  it    lb. 

MANDAMUS: 

County  Seat — Laches. — Where  the  relator,  in  mandamus  proceed- 
ings to  compel  the  removal  of  a  county  seat,  has  long  been  a  resident 
of  the  county,  without  taking  steps  to  test  the  legality  of  its  location, 
he  should  not  be  permitted  to  initiate  such  proceedings.  Coleman  v. 
The  People  ez  reZ.,  243. 

Insurance — Levy. — Mandamus  does  not  lie  to  compel  a  mutual 
benefit  insurance  company  to  levy  an  assessment  to  pay  the  amount 
falling  due  upon  the  death  of  a  member.  The  proper  course  is  to  bring 
suit  upon  the  undertaking  of  the  company.    Mutual  Assn.  v.  Colmar,  275. 

Pasties — Successor  in  Office. — Mandamus  against  F.,  a  city  treas- 
urer, to  compel  the  payment  of  certain  city  warrants.  Trial  was  had 
after  the  expiration  of  his  term  of  office,  and  after  he  had  turned  over 
the  funds,  etc.,  to  his  successor.  Held,  that  it  was  erroneous  to  issue 
a  writ  commanding  him  to  pay  the  warrants,  and  that  no  writ  could 
run  against  his  successor  without  having  first  brought  him  in  as  a 
party.    Fox  v.  Trinidad  Waterworks  Co.,  401. 

Pleading. — When  a  warrant  is  made  the  basis  of  mandamus  pro- 
ceedings against  the  state  treasurer  to  compel  its  payment,  and  from 
the  allegations  of  the  petition  it  appears  to  have  been  duly  issued  by 
the  auditor,  it  is  incumbent  upon  the  treasurer  to  plead  the  exhaustion 
of  the  fund  by  antecedent  warrants  if  such  be  the  basis  of  his,  defense. 
Nance  v.  Stuart,  610. 

Same — How  Constbued. — A  petition  for  a  mandamus  te  to  be  con- 
strued in  the  same  manner  as  an  ordinary  complaint.  Certainty  to  a 
certain  intent  in  every  particular  is  no  longer  a  prerequisite  to  the  issu: 
ance  of  the  writ.    People  ex  rel.  v.  Rio  Grande  County,  229. 

Tax  Levy. — When  there  is  no  fund  in  the  treasury  applicable  to  the 
payment  of  a  judgment  against  a  county,  the  judgment  creditor  is, 
upon  the  refusal  of  the  board  of  county  commissioners  to  levy  a  tax  for 
the  payment  of  the  judgment,  entitled  to  peremptory  mandamus  to 
compel  them  to  levy  one  for  that  purpose.    lb. 

Same — Collateral  Attack.— In  mandamus  proceedings  against  a 
board  of  county  commissioners  to  compel  the  levy  of  a  tax  for  the  pay- 
ment of  a  judgment  against  a  county,  the  judgment  must  bo  accepted 
as  a  verity,  not  open  to  collateral  attack.    lb. 

Writ.— A  mandamus  is  not  regarded  as  a  prerogative  writ    lb. 

MARRIED  WOMEN: 
Contract  with  Husband.  —A  married  woman  has,  under  the  stat- 
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ute,  power  to  control  and  dispose  of  her  individual  property  and  to  deal 
with  her  husband  in  all  that  pertains  to  it,  as  well  as  with  others,  as  if 
she  were  feme  sole,    Stramann  v.  Scheeren,  1. 

Same. — The  claims  of  wives  against  their  husbands,  when  properly 
established,  are  allowed  the  same  consideration  as  that  of  others.    lb. 

Sams.— Transactions  between  husband  and  wife  may  be  carefully 
scrutinized  to  see  that  they  are  not  collusive  and  in  fraud  of  the  rights 
of  others,  but  the  same  rules  and  legal  principles  that  control  in  deal- 
ing with  others  must  be  applied  to  them.    lb. 

Same. — The  husband  owned  city  lots  and  the  wife  had  money  which 
she  desired  to  invest.  Under  mutual  agreement  the  lots  were  improved 
with  her  money.  Held,  that  she  had  an  equitable  interest  in  the  prop- 
erty which  could  be  asserted  against  her  husband.    lb. 

Exemptions.  —  Statutory  exemptions  are  available  to  a  married 
woman.  She  may  have  exemptions,  although  her  husband  also  has 
them.    Scott  v.  Mill*,  155. 

Same  — Statutoby  Constbuction.  —  The  words  "other  person/* 
used  in  the  exemption  statute  as  classifying  the  persons  entitled  to  its 
benefits,  are  held  to  include  married  women  engaged  in  business  on 
their  own  account.    lb. 

Same. — By  our  statute,  every  disability  which  coverture  had  formerly 
imposed  upon  women  concerning  her  own  property  and  earnings  has 
been  removed.  With  respect  to  her  own  property  and  business  she  has 
the  full  capacity  and  all  the  rights  of  a  feme  sole,  including  the  statu- 
tory right  of  exemption  of  property  from  attachment  and  execution.    lb. 

Fbaud. — Wherever  a  conveyance  from  a  husband  to  his  wife  is  im- 
peached or  attacked,  they  are  ordinarily  bound  to  show  in  the  clearest 
and  most  favorable  light  an  honesty  of  purpose  and  an  absence  of  all 
intent  to  hinder  or  defraud  those  who  may  be  creditors  of  the  husband 
at  the  time  of  the  transaction.    First  Nat.  Bank  v.  Kavanagh,  160. 

Same. — Parties,  whether  husband  and  wife  or  strangers,  have  a  right 
to  deal  with  their  property  as  they  please,  and  no  cause  of  action  will 
arise  in  favor  of  a  creditor  unless  there  be  something  to  show  that  the 
thing  done  was  to  defraud  him  or  his  transferee.    lb. 

Pbefebence  of  Gbxditobs. — While  a  debtor  retains  control  of  his 
property  he  may  prefer  his  creditor,  although  that  creditor  be  his  wife. 
Stramann  v.  Scheeren,  1. 

Same. — A  debtor  may  prefer  his  creditor,  even  though  the  creditor 
preferred  be  his  wife.    First  Nat.  Bank  v.  Kavanagh,  160. 

MASTER  AND  SERVANT:  See  EMPLOYER  AND  EMPLOYE. 

MEASURE  OF  DAMAGES: 

Attachment. — The  measure  of  damages  for  a  wrongful  attachment 
of  chattels  by  an  officer  is  the  value  of  the  property  at  the  time  of  seiz- 
ure.    BurchineU  v.  Butters,  294. 
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Evidence. — Where  the  landlord  is  sued  upon  a  breach  of  contract  to 
furnish  water  for  irrigation,  by  reason  whereof  injury  resulted  to  the 
tenant's  crops,  evidence  as  to  the  crops  that  could  probably  have  been 
produced  but  for  the  want  of  the  water,  and  the  market  value  thereof, 
is  insufficient  to  warrant  a  recovery,  in  the  absence  of  evidence  of 
the  cost  of  raising,  harvesting  and  transporting  the  crops  to  market. 
Knowles  v.  Leggett,  205. 

Real  Estate. — In  an  action  to  recover  for  the  unauthorized  appro- 
priation of  land,  the  measure  of  damage  is  the  market  value  of  the  land 
at  the  time  it  was  taken,  with  the  damage  to  the  remainder  of  the  tract 
resulting  from  the  occupation  of  the  part  taken.  G.,  8.  L.  <fc  P.  By.  Co. 
v.  Yount,  189. 

Water  Rights. — The  measure  of  damages  for  a  breach  of  contract 
in  a  lease  relating  to  furnishing  water  for  irrigation  of  the  demised 
premises  is  discussed  in  this  case.    Knowles  v.  Leggett,  265. 

MECHANICS'  LIENS: 

Pleadings. — Every  fact  necessary  to  the  creation  of  a  mechanic's 
lien  must  be  set  forth  in  the  complaint  in  an  action  to  foreclose  it,  and, 
if  put  in  issue,  be  proved  at  the  trial,  whether  it  appears  in  the  lien 
statement  or  not.    Mouat  Lumber  Co.  v.  Freeman,  152. 

Same — Parties — Limitation. — A  lien  claimant  is  not  required  to 
bring  suit  against  third  persons  who  may  claim  liens  on  the  property 
within  the  time  which  the  statute  prescribes  as  a  condition  to  the 
maintenance  of  lien  rights  against  the  owner.  8an  Juan  Hardware 
Co.  v.  Carrothers,  413. 

Same. — A  bill  to  foreclose  a  mechanic's  lien  as  against  other  lien 
claimants  by  one  who  has  already  established  a  lien  as  against  the 
owner  of  the  realty  must  contain  allegations  showing  all  matters 
which  would  establish  a  right  to  file  a  lien  claim  in  exact  and  literal 
compliance  with  the  statute  as  against  such  other  claimants,  and  the 
acquirement  of  a  right  superior  and  prior  to  those  possessed  by  the 
defendants.    lb. 

Statement. — There  is  nothing  in  the  act  of  1889  requiring  a  me- 
chanic's lien  statement  to  show  when  the  first  or  the  last  material  was 
furnished.    Mouat  Lumber  Co.  v.  Freeman,  152. 

MINES  AND  MINING: 

Assessments. — An  "  assessment,"  as  the  term  is  understood  by  min- 
ing men,  is  an  apportionment  among  the  parties  interested  of  an  amount 
of  money  necessary,  and  not  on  hand,  for  development  or  working  pur- 
poses. It  must  be  made  by  some  one  having  authority,  and  each  person 
liable  is  entitled  to  notice  of  the  amount  allotted  against  him  and  of 
the  time  and  place  of  payment.    Shaw  v.  Horner,  83. 

Location  Certificates— Amendment. — If  a  location  certificate  is 
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so  defective  as  to  absolutely  fail  to  comply  with  statutory  requirements 
and  define  the  claim,  it  is  void,  and  a  second  certificate  cannot  be  con- 
sidered as  amendatory  thereof,  so  as  to  relate  back  to  the  date  of  the 
first  But  if  the  first  certificate  was  lacking  in  technical  detail,  a  sec- 
ond may  be  deemed  amendatory,  and  the  doctrine  of  relation  held  to 
apply.    Moyle  v.  Bullene,  308. 

Mining  Contract  Construed. — A  forfeiture  of  an  interest  in  a  min- 
ing lease  transferred  in  consideration  of  the  transferee's  agreement 
requiring  him  to  pay  all  assessments  against  such  interest  until  they 
shall  reach  an  agreed  sum,  and  providing  that  when. they  shall  reach 
that  sura  he  shall  have  the  option  to  go  on  as  before,  or  to  withdraw 
from  the  lease  and  retransfer  the  interest,  cannot  be  enforced  until  the 
assessments  amount  to  such  agreed  sum.  Before  that  point  is  reached, 
any  failure  of  the  transferee  to  fulfill  his  covenant  imposes  only  a  per- 
sonal liability.     SJtato  v.  Horner,  83. 

Title. — Title  to  a  mining  claim  can  only  be  acquired  by  discovery 
and  occupation  on  the  unoccupied  lands  of  the  government.  No  title 
by  discovery  can  be  initiated  by  an  entry  within  the  surface  boundaries 
of  patented  land.    Moyle  v.  Bullene,  308. 

Town  Site— Mineral  Veins. — A  town  takes  no  title  by  virtue  of  a 
patent  to  its  site  to  a  mineral  bearing  vein,  the  existence  of  which  was 
known  before  application  for  title  by  the  town.    lb. 

MUNICIPAL  CORPORATIONS: 

Town  Site  Act— Mineral  Veins.— A  town  takes  no  title  by  virtue 
of  a  patent  to  its  site  to  a  mineral  bearing  vein,  the  existence  of  which 
was  known  before  application  for  title  by  the  town.  Moyle  v.  Bul- 
Zene,  306. 

NAMES: 

Initials — Presumption. — While  it  is  presumed  that  every  person, 
has  both  a  christian  and  a  surname,  there  is  no  presumption  that  a  let- 
ter is  not  a  christian  name.     Taylor  v.  Insley,  175. 

Same.— The  strict  rule  of  the  common  law  with  respect  to  the  use  of 
initials  instead  of  the  full  name  does  not  prevail  under  modern  prac- 
tice,   lb. 

Same — Practice. — An  objection  to  a  pleading  or  process  that  the 
true  full  christian  name  of  the  plaintiff  is  not  given  cannot  be  raised  by 
motion  when  letters  or  initials  are  given.    lb. 

NEGLIGENCE: 

Railroads— Accidents— Burden  of  Proof.— Proof  of  the  happen- 
ing of  an  accident  on  a  railroad  in  which  an  employe*  was  injured  does 
not  sustain  the  burden  which  is  upon  him  to  show  that  negligence  on 
part  of  the  company  which  is  prerequisite  to  a  recovery.  D.  <fe  B.  G. 
B.  B.  Co.  v.  JfcCoroas,  121. 
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Same — Care  and  Diligence  Required. — As  between  a  railroad 
company  and  its  trainmen,  it  is  bound  to  use  ordinary  care  and  reason- 
able prudence  to  provide  a  safe  roadway  as  well  as  sufficient  machin- 
ery,   lb. 

Sake — Employe — Risk. — A  brakeman  on  a  railroad  assumes  the 
ordinary  hazards  which  attend  the  employment.    lb. 

Same— Stock-Killing. — An  action  cannot  be  maintained  against  a 
railroad  company  for  killing  live  stock  unless  it  be  founded  upon  negli- 
gence.   D.  <fc  R.  O.  R.  R.  Co.  v.  Wheatley,  284. 

Obligation. — When  there  is  no  legal  obligation  to  act,  the  question 
of  negligence  or  diligence  is  of  no  importance.     Smyth  v.  Lynch,  383. 

NEW  TRIAL: 

Evidence. — When  there  is  no  evidence  to  support  the  verdict,  a  new 
trial  should  be  granted.     Campbell  v.  Poudre  Valley  Bank,  359. 

Vebdict. — A  verdict  which  is  excessive  should  be  set  aside.  U.  P., 
D.  <fe  G.  Ry.  Co.  v.  Perkins,  184. 

NONSUIT: 

Practice. — It  is  not  only  the  privilege  but  the  duty  of  the  court  to 
enter  a  nonsuit  where  the  evidence  does  not  warrant  a  verdict  for  the 
plaintiff.    Stratton  v.  U.  P.  R.  R.  Co.,  126. 

NOTICE: 

Attorney's  Lien. — The  filing  of  a  paper  claiming  an  attorney's  lien 
upon  a  judgment  in  the  office  of  the  clerk  of  the  court,  and  the  mak- 
ing of  an  entry  to  that  effect  on  the  margin  of  the  record  of  the  judg- 
ment, does  not  operate  as  notice.     Colo.  State  Bank  v.  Davidson,  91. 

Corporation  Stock — Transfer. — Stock  must  be  transferred  on 
the  books  of  the  company  within  the  time  prescribed  by  statute  in 
order  to  pass  title.  Notice  to  an  attaching  creditor  of  an  assignment 
and  delivery  of  the  certificates  by  the  debtor  to  one  who  has  neglected 
to  procure  a  transfer  on  the  company's  books  within  statutory  time 
does  not  affect  his  right  to  hold  them  under  his  writ.  First  Nat.  Bank 
v.  Hastings,  129. 

Record. — A  record  for  which  there  is  no  provision  of  law  is  not  con- 
structive notice.    Colo.  State  Bank  v.  Davidson,  91. 

Same— Deed  of  Assignment. — The  record  of  a  deed  of  assignment 
for  the  benefit  of  creditors  is  not  constructive  notice  of  the  conveyance 
of  land.    Spangler  v.  Sanborn,  102. 

OBLIGATONS: 

Joint  and  Several — Judgments. — A  lease  executed  by  different 
firms  and  individuals  jointly  is,  as  to  them,  joint  and  several,  and  a 
judgment  thereon  may  be  taken  against  any  firm  or  person  who  was  a 
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party  to  it,  but  not  a  several  judgment  against  an  individual  who  was 

a  member  of  the  firm.    Look  Ding  v.  Kennedy,  72. 

OFFICES  AND  OFFICERS: 

Mandamus— Successob  in  Office.— Mandamus  against  F.,  a  city 
treasurer,  to  compel  the  payment  of  certain  city  warrants.  Trial  was 
had  after  the  expiration  of  his  term  of  office,  and  after  he  had  turned 
over  the  funds,  etc.,  to  his  successor.  Held,  that  it  was  erroneous  to 
issue  a  writ  commanding  him  to  pay  the  warrants,  and  that  no  writ 
could  run  against  his  successor  without  having  first  brought  him  in  as 
a  party.    Fox  v.  Trinidad  Waterworks  Co.,  401. 

Salary,  a  Preferred  Claim. — Warrants  drawn  to  pay  officers  of 
the  executive,  judicial  and  legislative  departments  of  state  are  preferred 
claims,  and  must  be  paid  before  money  can  be  put  to  other  purposes. 
Nance  v.  Stuart,  510. 

PARTIES: 

Cbo88  Complaint— Third  Pabttes.— Where  the  action  is  upon  a 
contract,  strangers  to  the  agreement,  who  are  not  in  privity  with  it, 
cannot  be  brought  in  by  cross  complaint.    Knowles  v.  Leggett,  265. 

Defect  of— Pbactice.— The  code  provision  that  a  defect  of  parties 
defendant  is  to  be  deemed  waived  if  the  objection  is  not  raised  by  demur- 
rer or  answer  is  applicable  only  where  the  cause  can  proceed  to  trial 
and  judgment  without  the  absent  parties.  Colo.  State  Bank  v.  David- 
son, 91. 

Intebvention. — Permission  to  one  not  a  party,  either  to  intervene  or 
defend,  must  come  from  the  court.    Floyd  v.  8ellers,  401. 

Same. — An  application  to  become  a  party  made  after  defendant's 
default  had  been  entered  by  the  clerk  in  vacation,  but  as  soon  as  court 
convened,  is  not  too  late.    lb. 

M and amu8— Successor  in  Office. — Mandamus  against  F.,  a  city 
treasurer,  to  compel  the  payment  of  certain  city  warrants.  Trial  was 
had  after  the  expiration  of  his  term  of  office,  and  after  he  had  turned 
over  the  funds,  etc.,  to  his  successor.  Held,  that  it  was  erroneous  to 
issue  a  writ  commanding  him  to  pay  the  warrants,  and  that  no  writ 
could  run  against  his  successor  without  having  first  brought  him  in  as 
a  party.    Fox  v.  Trinidad  Waterworks  Co.,  401. 

Necessary  Pasties — Liens. — The  judgment  creditor  is  an  indis- 
pensable party  to  an  action  to  enforce  an  attorney's  lien  upon  a  judg- 
ment.   Colo.  State  Bank  v.  Davidson,  91. 

Same — Wateb  Rights. — A  reservoir  company  taking  water  for  stor- 
age from  a  tributary  is  not  liable  to  be  enjoined  from  so  doing  at  the 
suit  of  an  appropriator  of  water  from  the  main  stream  above  the  mouth 
of  the  tributary.  The  rights  of  appropriates  below  cannot  be  deter- 
mined except  in  a  proceeding  to  which  they  are  parties.  Beservoir  Co. 
v.  Water  Supply  Co.,  225. 
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New  Pabties. — When  a  person  not  a  party  to  a  civil  action,  but  hav- 
ing an  interest  in  the  subject  thereof,  makes  application  to  the  court  to 
be  made  a  party,  it  may  order  him  to  be  brought  in,  and,  upon  service 
upon  the  adverse  party  of  his  complaint  or  answer,  the  same  proceed- 
ings shall  be  had  as  if  he  had  been  an  original  party.  Floyd  v.  8ellers, 
491. 

Receiver. — Injunction  against  a  toll  road  company  and  its  receiver 
restraining  the  latter  from  taking  tolls  was  dissolved.  Held,  in  an 
action  upon  the  injunction  bond,  that  the  receiver  was  the  real  party  in 
interest,  and  that  the  joinder  of  the  company  as  a  coplaintiff  would  have 
been  improper.     Wason  v.  Frank,  541. 

Same — Leave  op  Coubt  to  Sue. — Where  a  corporation  is  in  the 
hands  of  a  receiver  appointed  by  the  federal  court,  and  its  property  is 
in  custodia  legis,  no  valid  judgment  can  be  taken  against  it  without  mak- 
ing the  receiver  a  party;  and  it  seems  that  consent  to  bring  the  action 
should  be  obtained  of  the  federal  court.  U.  P.,  D.  <fc  O.  Ry.  Co,  v.  Per- 
kins, 184. 

PARTNERSHIP: 

Participation  in  Profits  Constitutes.— Parties  who  are  engaged 
in  business  under  an  agreement  by  which  each  has  a  specific  interest  in 
the  profits  as  such,  and  not  as  compensation  for  services,  and  losses,  if 
any,  are  to  be  borne  ratably,  are  partners.    Ashenfelter  v.  Williams,  332. 

PLEADINGS: 

Amendment — New  Cause  of  Action. — An  amended  complaint 
which  states  a  new  cause  of  action  may  be,  on  motion,  stricken  from 
the  files.    Lemp  v.  Ryns,  37. 

Same. — Action  by  L.  on  bond  executed  by  defendants  as  sureties  for 
C,  which  was  conditioned,  substantially,  that  whereas  C.  has  made 
arrangements  with  L.  to  be  supplied  by  him  with  beer,  therefore  if  C. 
should  pay  to  L.  all  moneys  coming  due  for  all  beer  received  by  C,  at 
rates  and  times  specified,  the  obligation  to  be  void.  An  original  and 
two  amended  complaints  were  filed,  in  each  of  which  the  bond  and  its 
conditions  were  set  forth.  In  original,  it  was  alleged  that  L.  sold  and 
delivered  beer  to  C.  for  the  agreed  prices,  to  a  certain  amount  of  which 
only  a  certain  small  part  had  been  paid.  Amended  complaint  was  sub- 
stantially the  same,  except  that  it  alleged  that  all  the  beer  sold  and 
delivered  to  C.  had  been  sold  and  disposed  of  by  him.  Second  amended 
complaint  contained  same  allegations  as  the  preceding  one,  with  the 
exception  that  instead  of  alleging  that  plaintiff  sold  and  delivered  the 
beer,  it  stated  that  he  supplied  and  furnished  it  to  C.  Held,  that  the 
second  amended  complaint  did  not  state  a  new  causo  of  action.    lb. 

Defective — Devastavit. — A  complaint  in  an  action  against  an 
administrator  and  the  sureties  on  his  bond  for  a  failure  to  pay  the 
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claims  allowed  against  the  estate  which  does  not  allege  that  the  fund 
in  his  hands  is  sufficient  to  pay  all  in  full,  including  costs  of  adminis- 
tration, is  defective.    Howe  v.  The  People,  535. 

Same.—- It  seems  that  a  complaint  which  does  not  allege  an  order  of 
distribution  and  a  failure  of  the  administrator  to  comply  therewith  does 
not  show  a  devastavit,  and  is  insufficient.    lb. 

Demurrer  and  Motion. — Where  a  demurrer  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  had  been  overruled,  and  defendants  had  elected  to  abide  by  the 
demurrer,  a  motion  for  a  nonsuit  presenting  the  same  questions  dis- 
posed of  by  the  demurrer  is  not  in  order  and  may  be  disregarded.     lb. 

Same — Practice. — An  objection  that  a  complaint  is  indefinite  or 
uncertain  must  be  taken  by  motion.     Wason  v.  Frank,  541. 

Denials. — Denials  of  the  legal  effect  of  a  paper  set  up  in  the  com- 
plaint are  unauthorized  and  may  be  stricken  out  on  motion.  Posey  v. 
Denver  Nat  Bank,  108. 

Departure. — A  replication  roust  not  depart  from  the  allegations  in 
the  complaint.  A  departure  takes  place  when  a  party  quits  or  departs 
from  the  case  which  he  has  first  made  and  has  recourse  to  another.  It 
occurs  when  the  replication  contains  matter  not  pursuant  to  the  com- 
plaint, and  which  does  not  support  and  fortify  it.    Moyle  v.  Bullene,  306. 

Injunction  in  Tax  Cases. — The  collection  of  a  tax  will  not  be 
enjoined  in  any  case  where  it  is  not  shown  that  the  injury  resulting 
from  its  enforcement  would  be  irreparable,  and  this  fact  must  distinctly 
appear  by  issuable  averments.  Insurance  Co.  of  North  America  v.  Bon- 
ner, 97. 

Legal  Conclusions. — An  allegation  that  an  assessment  and  levy  of 
a  tax  "  were  illegal  and  void  in  law  and  wholly  unauthorized,"  is  but 
an  expression  of  the  pleader's  opinion,  and  insufficient  to  confer  juris- 
diction to  award  injunctive  relief.    lb. 

Mandamus,  How  Construed. — A  petition  for  a  mandamus  is  to  be 
construed  in  the  same  manner  as  an  ordinary  complaint.  Certainty  to 
a  certain  intent  in  every  particular  is  no  longer  a  prerequisite  to  the 
issuance  of  the  writ    People  ex  rel.  v.  Rio  Grande  County,  229. 

Mechanic' 8  Lien. — A  bill  to  foreclose  a  mechanic's  lien  as  against 
other  lien  claimants  by  one  who  has  already  established  a  lien  as  against 
the  owner  of  the  realty  must  contain  allegations  showing  all  matters 
which  would  establish  a  right  to  file  a  lien  claim  in  exact  and  literal 
compliance  with  the  statute  as  against  such  other  claimants,  and  the 
acquirement  of  a  right  superior  and  prior  to  those  possessed  by  the 
defendants.     San  Juan  Hardware  Co.  v.  Carrothers,  413. 

Same. — Every  fact  necessary  to  the  creation  of  a  mechanic's  lien 
must  be  set  forth  in  the  complaint  in  an  action  to  foreclose  it,  and,  if 
put  in  issue,  be  proved  at  the  trial,  whether  it  appears  in  the  lien  state- 
ment or  not.    Mouat  Lumber  Co.  v.  Freeman,  152. 


Index.  607 

PLEADINGS— continued. 

Parties — Cboss  Complaint.— Where  the  action  is  upon  a  contract, 
strangers  to  the  agreement,  who  are  not  in  privity  with  it,  cannot  be 
brought  in  by  cross  complaint.    Knovoles  v.  Leggett,  265. 

Receiver. — A  receiver  bringing  an  action  in  his  official  capacity  must 
set  forth  in  his  complaint  the  facts  of  his  appointment  and  qualification 
in  traversable  form,  but  these  may  be  stated  in  general  terms.  Wason 
v.  Frank,  541. 

PRACTICE  IN  CIVIL  ACTIONS: 

Amendments.— Amendments  under  section  117  of  the  code  must  be 
confined  to  cases  in  which  the  insufficiency  is  not  jurisdictional.  Ment- 
zer  v.  Ellison,  315. 

Assessment  of  Damages. — Where  there  is  no  answer,  and  nothing 
remains  but  the  assessment  of  damages,  the  right  of  defendants'  counsel 
to  participate  in  subsequent  proceedings  is  confined  to  the  right  of  cross- 
examining  witnesses  and  keeping  the  damages  within  legal  limits. 
Howe  v.  The  People,  535. 

Attachment. — It  is  indispensable  that  the  affidavit  for  attachment 
contain  an  allegation  of  indebtedness  from  the  defendant,  and  also  of 
one  of  the  grounds  upon  which  the  statute  authorizes  an  attachment. 
If  either  allegation  is  absent  from  the  affidavit,  there  is  no  power  to 
issue  the  writ.    Mentzer  v.  Ellison,  315. 

Demurrer  and  Motion. — Where  a  demurrer  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion had  been  overruled,  and  defendants  had  elected  to  abide  by  the 
demurrer,  a  motion  for  a  nonsuit  presenting  the  same  questions  dis- 
posed of  by  the  demurrer  is  not  in  order  and  may  be  disregarded. 
Howe  v.  The  People,  535. 

Same — Denials. — Denials  of  the  legal  effect  of  a  paper  set  up  in  the 
complaint  are  unauthorized  and  may  be  stricken  out  on  motion.  Posey 
v.  Denver  Nat.  Bank,  108. 

Same — Uncertainty. — An  objection  that  a  complaint  is  indefinite 
or  uncertain  must  be  taken  by  motion.     Wason  v.  Frank,  541. 

Equity — Remedy  at  Law. — Where  there  is  an  adequate  remedy  at 
law  a  court  of  equity  will  not  take  jurisdiction.  Insurance  Co.  of  North 
America  v.  Bonner,  97. 

Same — Verdict. — When  an  equitable  defense  is  interposed  to  an  ac- 
tion at  law,  the  only  method  of  taking  the  advice  of  the  jury  is  by  the 
submission  of  special  inquiries.  A  general  verdict  may  not  be  taken  on 
all  the  matters  involved.    Jenks  v.  Lehman,  421. 

Evidence — Rebuttax. — The  admission  of  plaintiffs  evidence  in  this 
ease  as  rebuttal  was  improper  and  erroneous.  U.  P.,D.  <fc  O.  By.  Co. 
v.  Perkins,  184. 

Insurance  Cases — Burden  op  Proof. — Generally,  it  is  for  the  jury 
to  say  whether  the  facts  concealed  or  misstated  were  material  to  the 
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risk,  and  the  burden  is  upon  the  insurer  to  establish  the  materiality  of 
the  representation  complained  of  and  its  falsity.  State  Ins.  Co.  v.  Du 
Bois,  214. 

Intervention. — Permission  to  one  not  a  party,  either  to  intervene  or 
defend,  must  come  from  the  court.    Floyd  v.  Seller*,  491. 

Same. — An  application  to  become  a  party  made  after  defendant's  de- 
fault had  been  entered  by  the  clerk  in  vacation,  but  as  soon  as  court 
convened,  is  not  too  late.    lb. 

Judgment  Should  Follow  Evidence.— When,  upon  the  testimony, 
the  finding  should  have  been  for  a  sum  certain  for  the  plaintiff  or  for  a 
different  sum  for  the  defendant,  a  judgment  arrived  at  by  splitting  the 
difference  is  arbitrary  and  erroneous.  King  v.  Bendell  Commission  Co., 
507. 

Judicial  Power— Special  Judge.— Neither  the  court  nor  the  parties 
to  an  action  can  empower  a  private  citizen  to  preside  as  judge  at  the 
trial  or  exercise  judicial  authority  in  the  case.    McOarvey  v.  Hall,  426. 

Name. — An  objection  to  a  pleading  or  process  that  the  true  full  chris- 
tian name  of  the  plaintiff  is  not  given  cannot  be  raised  by  motion  when 
letters  or  initials  are  given.     Taylor  v.  Insley,  175. 

Same. — The  strict  rule  of  the  common  law  with  respect  to  the  use  of 
initials  instead  of  the  full  name  does  not  prevail  under  modern  prac- 
tice,   lb. 

New  Cause  of  Action — Amendment. — An  amended  complaint  which 
states  a  new  cause  of  action  may  be,  on  motion,  stricken  from  the  files. 
Lemp  v.  Byu8,  37. 

Same. — Action  by  L.  on  bond  executed  by  defendants  as  sureties  for 
C,  which  was  conditioned,  substantially,  that  whereas  C.  has  made 
arrangements  with  L.  to  be  supplied  by  him  with  beer,  therefore  if  C. 
should  pay  to  L.  all  moneys  coming  due  for  all  beer  received  by  C,  at 
rates  and  times  specified,  the  obligation  to  be  void.  An  original  and 
two  amended  complaints  were  filed,  in  each  of  which  the  bond  and  its 
conditions  were  set  forth.  In  original,  it  was  alleged  that  L.  sold  and 
delivered  beer  to  C.  for  the  agreed  prices,  to  a  certain  amount  of  which 
only  a  certain  small  part  had  been  paid.  Amended  complaint  was  sub- 
stantially the  same,  except  that  it  alleged  that  all  the  beer  sold  and 
delivered  to  C.  had  been  sold  and  disposed  of  by  him.  Second  amended 
complaint  contained  same  allegations  as  the  preceding  one,  with  the 
exception  that  instead  of  alleging  that  plaintiff  sold. and  delivered  the 
beer,  it  stated  that  he  supplied  and  furnished  it  to  C.  Held,  that  the 
second  amended  complaint  did  not  state  a  new  cause  of  action.    lb. 

New  Pabties. — When  a  person  not  a  party  to  a  civil  action,  but  hav- 
ing an  interest  in  the  subject  thereof,  makes  application  to  the  court  to 
be  made  a  party,  it  may  order  him  to  be  brought  in,  and,  upon  service 
upon  the  adverse  party  of  his  complaint  or  answer,  the  same  proceed- 
ings shall  be  had  as  if  he  had  been  an  original  party.  Floyd  v.  Sellers, 
491. 
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Nonsuit.— It  is  not  only  the  privilege  but  the  duty  of  the  court  to 
enter  a  nonsuit  where  the  evidence  does  not  warrant  a  verdict  for  the 
plaintiff.    Stratton  v.  U.  P.  R.  B.  Co.,  126. 

Parties — Cross  Complaint.— Where  the  action  is  upon  a  contract, 
strangers  to  the  agreement,  who  are  not  in  privity  with  it,  cannot  be 
brought  in  by  cross  complaint    Knowles  v.  Leggett,  265. 

Same — Receiver. — Injunction  against  a  toll  road  company  and  its 
receiver  restraining  the  latter  from  taking  tolls  was  dissolved.  Held, 
in  an  action  upon  the  injunction  bond,  that  the  receiver  was  the  real 
party  in  interest,  and  that  the  joinder  of  the  company  as  a  coplaintiff 
would  have  been  improper.     Wason  v.  Franks  541. 

Same — When  Defect  op  Not  Waived. — The  code  provision  that  a 
defect  of  parties  defendant  is  to  be  deemed  waived  if  the  objection  is 
not  raised  by  demurrer  or  answer  is  applicable  only  when  the  cause  can 
proceed  to  trial  and  judgment  without  the  absent  parties.  Colo.  State 
Bank  v.  Davidson,  91. 

Parties— Lien,  Attorney's. — The  judgment  creditor  is  an  indis- 
pensable party  to  an  action  to  enforce  an  attorney's  lien  upon  a  judg- 
ment   lb. 

Same — Mandamus. — Mandamus  against  F.,  a  city  treasurer,  to  com- 
pel the  payment  of  certain  city  warrants.  Trial  was  had  after  the  ex- 
piration of  his  term  of  office,  and  after  he  had  turned  over  the  funds, 
etc.,  to  his  successor.  Held,  that  it  was  erroneous  to  issue  a  writ  com- 
manding him  to  pay  the  warrants,  and  that  no  writ  could  run  against 
his  successor  without  having  first  brought  him  in  as  a  party.  Fox  v. 
Trinidad  Waterworks  Co.,  401. 

Pleading — Mandamus. — When  a  warrant  is  made  the  basis  of  man- 
damus proceedings  against  the  state  treasurer  to  compel  its  payment, 
and  from  the  allegations  of  the  petition  it  appears  to  have  been  duly 
issued  by  the  auditor,  it  is  incumbent  upon  the  treasurer  to  plead  the 
exhaustion  of  the  fund  by  antecedent  warrants  if  such  be  the  basis  of 
his  defense.    Nance  v.  Stuart,  510. 

Same — Tax  Cases. — The  collection  of  a  tax  will  not  be  enjoined  in 
any  case  where  it  is  not  shown  that  the  injury  resulting  from  its  en- 
forcement would  be  irreparable,  and  this  fact  must  distinctly  appear  by 
issuable  averments.    Insurance  Co.  of  North  America  v.  Bonner,  97. 

Receiver. — A  receiver  was  enjoined  from  doing  certain  acts.  In 
consequence  of  his  defense  the  injunction  was  dissolved.  Held,  that 
the  authority  by  which  he  appeared  and  procured  the  judgment  of  dis- 
solution in  that  action  extends  to  all  subsequent  proceedings  which 
have  for  their  object  the  enforcement  of  any  legal  remedy  upon  his 
judgment     Wason  v.  Frank,  541. 

Same— Leave  of  Court.— Generally,  a  receiver  has  no  authority  to 
sue  for  the  recovery  of  property  belonging  to  the  estate,  or  for  the  col- 
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lection  of  demands  due  it,  without  first  obtaining  leave  of  the  court 

appointing  him.    lb. 

Replevin— Title.— Plaintiff  in  replevin  against  the  officer  who  had 
levied  upon  the  goods  alleged  ownership  and  right  of  possession  thereof. 
Defendant  answered  by  a  general  denial.  Held,  that  evidence  showing 
that  plaintiff's  title  was  by  gift  from  her  husband,  that  the  gift  was  of 
a  class  of  property  not  included  within  the  statutory  enumeration  of 
articles  which  may  be  presented  by  a  husband  to  his  wife,  and  that  the 
husband  was  insolvent  at  the  time  of  making  the  gift,  was  admissible 
to  establish  plaintiffs  want  of  title.     Burchinell  v.  Butters,  294. 

Stipulations. — It  is  not  competent  for  counsel  to  stipulate  the  un- 
constitutionality of  a  statute.    Mouat  Lumber  Co.  v.  Freeman,  152. 

Same — Discretion. — This  cause  was  set  for  trial  in  the  court  below 
upon  an  agreement  that  if  certain  conditions  should  arise  it  should  not 
be  tried  at  that  time.  The  conditions  arose,  but  the  cause  was  tried 
ex  parte  on  the  day  set  Held,  that,  under  the  circumstances  of  the 
case,  good  faith  required  both  opposing  counsel  and  the  court  to  re- 
spect the  agreement,  and  that  in  denying  a  new  trial  the  court  abused 
its  discretion.     D.  &  R.  G.  R.  R.  Co.  v.  Roberts,  290. 

Vebdict  Should  Follow  Undisputed  Proof. — Where,  under  the 
undisputed  proof,  the  verdict  should  be  for  a  sum  certain  or  nothing,  a 
verdict  for  a  part  of  that  sum  should  not  be  received.  Smyth  v.  Lynch, 
383. 

Waiver. — The  withdrawal  of  one  cause  of  action  contained  in  the 
complaint  constitutes  a  waiver  of  any  right  to  recover  upon  the  aban- 
doned count    D.  4b  R.  G.  R.  R.  Co.  v.  Wheatley,  284. 

PRACTICE  IN  CRIMINAL  CASES  : 

Costs. — Upon  conviction  of  any  person  of  a  crime  or  misdemeanor, 
judgment  should  be  given  that  the  offender  pay  the  costs  of  the  pros- 
ecution.   Parker  v.  The  People,  56. 

Same. — There  is  no  limit  to  the  amount  of  costs  which  may  be  in- 
curred by  the  prosecution  in  a  criminal  case.  This  seems  to  be  left  to 
the  discretion  of  the  prosecutor  and  the  court.    lb. 

Same. — The  provision  of  the  statute  (sec.  408,  Gen.  Stats.)  that  the 
fees  of  not  more  than  four  witnesses  shall  be  taxed  as  costs  against  the 
party  against  whom  judgment  shall  be  given  has  no  application  to  crim- 
inal cases.    lb. 

Instructions. — The  people  having  produced  S.,  a  witness  who  testi- 
fied that  he  assisted  the  defendant  in  the  commission  of  the  larceny 
with  which  the  defendant  stood  charged,  the  court  instructed  the  jury 
"  that  S.  is  what  is  known  in  law  as  an  accomplice,"  and  told  them  how 
the  testimony  of  an  accomplice  should  be  considered.  Held,  the  in- 
struction was  erroneous  in  that  it  assumed  %s  a  fact  that  S.  was  an  ac- 
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complice,  which  was  an  assumption  of  the  guilt  of  the  defendant 

Heivner  v.  The  People ,  458. 

Speedy  Tbial — Three  Terms. — The  lapse  of  three  full  terms  of 
court  after  the  issuance  of  a  capias  and  arrest  of  the  defendant  without 
an  application  to  postpone  or  delay  the  trial  entitles  him  to  his  discharge, 
notwithstanding  he  has  been  out  on  baiL     Van  Bur  en  v.  The  People,  136. 

PRACTICE  IN  JUSTICE  COURT: 

Appearance— Waiver. — A  voluntary  and  general  appearance  by  a 
defendant  in  a  court  having  jurisdiction  of  the  subject-matter  of  the 
action  is  a  waiver  of  defects  in  the  process  and  service  thereof.  Cun- 
ningham v.  Bostwick,  169. 

Attachment — Unliquidated  Damages. — Upon  compliance  with 
the  statutory  requirements,  an  attachment  may  be  issued  by  a  justice 
of  the  peace  in  a  suit  to  recover  unliquidated  damages  for  a  breach  of 
contract,  where  the  contract  furnishes  a  standard  in  accordance  with 
which  the  damages  can  be  made  definite  by  proof.    Hyman  v.  Newell,  78. 

Jurisdiction. — Action  commenced  before  a  justice  of  the  peace 
against  a  corporation  and  service  had  upon  it.  It  appearing  at  the  trial 
that  the  wrong  party  had  been  brought  into  court,  it  was  attempted  to 
cure  the  error  by  substituting  another  corporation.  Held,  the  justice 
acquired  no  jurisdiction  over  the  substituted  defendant.  U.  P.,  D.  <fc 
O.  By.  Co.  v.  Perkins,  184. 

Same — Waiver. — By  appealing  from  the  judgment  of  a  justice  of  the 
peace  and  going  to  trial  in  the  county  court,  a  party  waives  his  objec- 
tion that  the  justice  had  acquired  no  jurisdiction  of  his  person.    lb. 

Special  Constable. — Before  a  justice  of  the  peace  is  authorized  to 
appoint  a  special  constable,  it  must  be  made  to  appear  that  some  legal 
right  is  liable  to  be  jeopardized  or  that  some  substantial  harm  come  to 
a  litigant  before  a  regular  officer  could  be  found  to  serve  the  process. 
The  convenience  mentioned  in  the  statute  authorizing  such  appoint- 
ment must  be  a  legal  one.     Cunningham  v.  Bostwick,  169. 

PREFERENCE  OF  CREDITORS: 

Husband  and  Wife. — A  debtor  may  prefer  his  creditor,  even  though 
the  creditor  preferred  be  his  wife.    First  Nat.  Bank  v.  Kavanagh,  160. 

Same. — While  a  debtor  retains  control  of  his  property  he  may  prefer 
his  creditor,  although  that  creditor  be  his  wife.    Stramann  v.  Scheeren,  1. 

PRESUMPTIONS: 

Assent  to  Deed  of  Assignment. — The  legal  presumption  of  the 
assent  of  creditors  to  a  general  assignment  for  their  benefit  is  not  con- 
clusive. Any  act  of  positive  dissent  will  overthrow  it  Spangler  t>. 
Sanborn,  102. 

County  Warrants. — If  county  warrants  are  valid  upon  their  face, 
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the  presumption  is  that  they  were  lawfully  issued,  and  this  presump- 
tion can  he  overthrown  only  by  positive  evidence  of  their  illegality. 
8an  Juan  County  v.  Oliver,  515. 

Husband  and  Wife.— When  the  husband  and  wife  are  living  to* 
gether,  the  presumption  is  that  the  household  furniture,  etc.,  is  the 
property  of  the  husband.    Burchinell  v.  Butters,  294. 

Names — Initials.— While  it  is  presumed  that  every  person  has  both 
a  christian  and  a  surname,  there  is  no  presumption  that  a  letter  is  not 
a  christian  name.     Taylor  v.  Insley,  175. 

PRINCIPAL  AND  AGENT:  See  AGENTS  AND  AGENCY. 
PRINCIPAL  AND  SURETIES:  See  SURETIES. 

PUBLIC  FUNDS: 

Mandamus — Pleading.— When  a  warrant  is  made  the  basis  of  man- 
damus proceedings  against  the  state  treasurer  to  compel  its  payment, 
and  from  the  allegations  of  the  petition  it  appears  to  have  been  duly 
issued  by  the  auditor,  it  is  incumbent  upon  the  treasurer  to  plead  the 
exhaustion  of  the  fund  by  antecedent  warrants  if  such  be  the  basis  of 
his  defense.    Nance  v.  Stuart,  510. 

Pbkfebbed  Claims. — Warrants  drawn  to  pay  officers  of  the  execu- 
tive, judicial  and  legislative  departments  of  state  are  preferred  claims, 
and  must  be  paid  before  money  can  be  put  to  other  purposes.    lb. 

PUBLIC  LANDS: 

Mining  Claims — Location. — Title  to  a  mining  claim  can  only  be 
acquired  by  discovery  and  occupation  on  the  unoccupied  lands  of  the 
government.  No  title  by  discovery  can  be  initiated  by  an  entry  within 
the  surface  boundaries  of  patented  land.    Moyle  v.  Bullene,  306. 

Town  Site — Minebal  Veins.— A  town  takes  no  title  by  virtue  of  a 
patent  to  its  site  to  a  mineral  bearing  vein,  the  existence  of  which  was 
known  before  application  for  title  by  the  town.    lb. 

RAILROADS: 

Care  and  Diligence  Requibed.— As  between  a  railroad  company 
and  its  trainmen,  it  is  bound  to  use  ordinary  care  and  reasonable  pru- 
dence to  provide  a  safe  roadway  as  well  as  sufficient  machinery.  D.  dfc 
B.  G.  B.  B.  Co.  v.  McComaM,  121. 

Employe's  Risk.— A  brakeman  on  a  railroad  assumes  the  ordinary 
hazards  which  attend  the  employment.    lb. 

Evidence — Negligence. — Proof  of  the  happening  of  an  accident  on 
a  railroad  in  which  an  employe1  was  injured  does  not  sustain  the  burden 
which  is  upon  him  to  show  that  negligence  on  part  of  the  company 
which  is  prerequisite  to  a  recovery.    lb. 


Index.  613 

RAILROADS— continued. 

Same— Railroad  Fires.— The  evidence  required  to  establish  the 
fact  that  a  fire  was  caused  by  the  operation  of  a  railroad  must  be  direct 
and  connect  the  fire  with  such  operation,  or  the  circumstances  must  be 
such  as  to  preclude  all  probability  of  the  fire  having  originated  in  any 
other  way.     Stratton  v.  U.  P.  R.  R.  Co.,  126. 

Stock-Killing  Act.— The  unconstitutionality  of  the  stock-killing 
act  is  reaffirmed.    D.  <fe.  R.  G.  R.  R.  Co.  v.  Wheatley,  284. 

Stock-Killing — Negligence.  — An  action  cannot  be  maintained 
against  a  railroad  company  for  killing  live  stock  unless  it  be  founded 
upon  negligence.    lb. 

RATIFICATION: 

Agency. — A  principal  is  bound  by  the  unauthorized  act  of  one  assum- 
ing to  be  his  agent  when,  with  full  knowledge  of  the  facts,  he  subse- 
quently ratifies  the  act.     Wolcott  v.  Johns,  360. 

Corporation. — Failing  to  disavow  a  contract,  receiving  its  benefits 
and  recognizing  its  validity,  constitutes  such  an  adoption  and  ratifica- 
tion thereof  by  a  corporation  as  to  estop  the  company  to  deny  its  valid- 
ity, even  though  its  execution  was  unwarranted.    Jenet  v.  Albers,  271. 

Estoppel. — A  principal  is  not  estopped  to  deny  the  authority  of  one 
assuming  to  act  as  his  agent,  unless,  after  knowledge  of  the  facts,  he 
has  ratified  what  the  agent  did,  and  the  proof  shows  that  equity  and 
fair  dealing  would  forbid  him  to  deny  his  agent's  authority.  Smyth  v. 
Lynch,  383. 

RECEIPTS: 
Evidence. — A  receipt  is  open  to  explanation.     Wolff  v.  Chapman,  179. 

RECEIVER: 

Leave  of  Court. — Generally,  a  receiver  has  no  authority  to  sue  for 
the  recovery  of  property  belonging  to  the  estate,  or  for  the  collection  of 
demands  due  it,  without  first  obtaining  leave  of  the  court  appointing 
him.     Wa$on  r.  Frank,  541. 

Pasties. — Injunction  against  a  toll  road  company  and  its  receiver 
restraining  the  latter  from  taking  tolls  was  dissolved.  Held,  in  an  action 
upon  the  injunction  bond,  that  the  receiver  was  the  real  party  in  interest, 
and  that  the  joinder  of  the  company  as  a  coplaintiff  would  have  been 
improper,    lb. 

Pleading. — A  receiver  bringing  an  action  in  his  official  capacity  must 
set  forth  in  his  complaint  the  facts  of  his  appointment  and  qualification 
in  traversable  form,  but  these  may  be  stated  in  general  terms.    lb. 

Practice. — A  receiver  was  enjoined  from  doing  certain  acts.  In 
consequence  of  his  defense  the  injunction  was  dissolved.  Held,  that 
the  authority  by  which  he  appeared  and  procured  the  judgment  of  dis- 
solution in  that  action  extends  to  all  subsequent  proceedings  which 
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have  for  their  object  the  enforcement  of  any  legal  remedy  upon  his 

judgment.    lb. 

RECORD: 

Deed  of  Assignment. — The  title  to  property  assigned  for  the  bene- 
fit of  creditors  does  not  vest  in  the  assignee  until  the  deed  is  filed  for 
record  in  the  proper  county;  and,  as  in  other  cases,  the  title  may  be 
defeated  by  that  of  a  subsequent  innocent  purchaser,  or  diminished  in 
value  by  the  lien  of  a  subsequent  innocent  incumbrancer.  Spongier  v. 
Sanborn,  102. 

Notice. — The  record  of  a  deed  of  assignment  for  the  benefit  of  cred- 
itors is  not  constructive  notice  of  the  conveyance  of  land.    16. 

Same. — A  record  for  which  there  is  no  provision  of  law  is  not  con- 
structive notice.    Colo.  State  Bank  v.  Davidson,  01. 

REDEMPTION: 

Judgment  Creditor — Lien. — The  effect  of  a  redemption  from  a  sale 
under  execution  by  a  judgment  creditor  is  the  revival  of  his  own  lien. 
Other  such  liens  which  were  extinguished  by  the  sale  remain  extinct, 
notwithstanding  they  may  have  been  superior  to  his  in  point  of  time. 
Such  lien  holders  can  take  no  advantage  by  reason  of  his  redemption 
except  by  complying  with  the  statute  permitting  them  to  redeem. 
Floyd  v.  Sellers,  498. 

Judgment  Debtor — Lien. — If  property  sold  under  execution  be  re- 
deemed by  the  judgment  debtor,  subsequent  liens  extinguished  by  the 
sale  revive  and  reattach  in  their  proper  order.    26. 

Same.— Under  the  statute  (Gen.  Stats.,  sec.  1851)  allowing  a  redemp- 
tion of  lands  from  a  sale  under  execution,  a  redemption  may  be  made 
by  a  judgment  debtor  where  the  judgment  was  against  him  and  another, 
and  the  land  sold  under  an  execution  issued  thereon  as  the  land  of  both 
defendants,  notwithstanding  he  may  have  had  no  interest  in  the  prop- 
erty at  the  time  of  the  levy  or  sale.    Floyd  v.  Sellers,  491. 

Same. — Upon  a  redemption  from  a  sale  of  real  estate  under  execu- 
tion, the  certificate  of  sale  becomes  void,  and  a  sheriffs  deed  issued 
thereon  would  be  a  nullity.    16. 

REPEALS: 

By  Implication. — Repeals  by  implication  are  not  favored.  They 
occur  only  where  there  is  such  incompatibility  as  to  prevent  both  en- 
actments from  being  operative.     Canfleld  v.  Leadville,  453. 

Liquor  Traffic— The  act  of  1889,  fixing  a  minimum  license  fee  for 
selling  liquors,  did  not  repeal  the  former  statute  authorizing  city  coun- 
cils and  boards  of  trustees  in  towns  to  grant  permits  to  druggists  to  sell 
liquors  for  the  purpose  there  specified.    J6. 
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REPLEVIN: 

Husband  and  Wife— Gift.— Plaintiff  in  replevin  against  the  officer 
who  had  levied  upon  the  goods  alleged  ownership  and  light  of  posses- 
sion thereof.  Defendant  answered  by  a  general  denial.  Held,  that 
evidence  showing  that  plaintiffs  title  was  by  gift  from  her  husband, 
that  the  gift  was  of  a  class  of  property  not  included  within  the  statutory 
enumeration  of  articles  which  may  be  presented  by  a  husband  to  his 
wife,  and  that  the  husband  was  insolvent  at  the  time  of  making  the 
gift,  was  admissible  to  establish  plaintiffs  want  of  title.  Burchinell  v. 
Butters,  294. 

Judgment. — A  judgment  or  finding  in  replevin,  when  the  defendant 
has  retained  the  goods  under  a  forthcoming  bond,  <(  that  the  right  of 
possession  at  the  commencement  of  this  action  was  in  the  plaintiff,"  is 
void  for  uncertainty.    Lewin  v.  Stein,  65. 

Sams. — Judgment  in  replevin  for  the  plaintiff,  where  the  defendant 
has  retained  the  goods,  should  award  damages  for  their  detention,  de- 
signate the  goods,  find  their  value,  and  should  be  in  the  alternative  for 
the  goods  or  the  payment  of  their  established  value.    lb. 

Same. — Where  the  plaintiff  in  replevin  obtains  possession  of  the  goods, 
but  fails  to  prevail  in  his  suit,  it  is  the  correct  practice,  if  an  order  of 
return  could  be  made  effective,  to  enter  an  alternative  judgment;  yet, 
where  it  appears  that  the  goods  have  been  disposed  of,  such  judgment 
is  not  required.  A  special  finding  to  the  effect  that  delivery  cannot  be 
made  is  not  necessary.  An  absolute  judgment  for  the  money  is  equiva- 
lent to  such  a  finding.    McCarthy  v.  Strait,  59. 

Sureties. — The  defendant  in  replevin  having  desired  to  retain  pos- 
session of  the  goods  in  controversy,  gave  a  bond  conditioned,  among 
other  things,  to  "  deliver  the  said  property  to  the  said  plaintiff,  if  such 
delivery  shall  be  adjudged."  Upon  the  trial  it  was  simply  decided 
"  that  the  right  of  possession  at  the  commencement  of  this  action  was 
in  the  plaintiff."  Held,  that  the  finding  was  not  a  basis  for  a  judgment 
against  the  sureties  on  the  bond.    Lewin  v.  Stein,  65. 

Same — Res  Judicata. — A  judgment  against  the  plaintiff  in  replevin 
is  res  judicata  as  to  the  sureties  on  his  bond.  Eveu  though  a  judgment 
for  the  value  of  property  taken  in  replevin,  in  which  no  order  of  return 
is  made,  be  irregular,  the  liability  of  sureties  on  the  bond  is  not  changed. 
McCarthy  v.  Strait,  59. 

RES  JUDICATA: 

Equity. — A  matter  that  has  been  tried  and  determined  at  law  cannot 
be  reheard  in  chancery.    Putblo  Lumber  Co.  v.  Danziger,  149. 

Law  of  the  Case. — The  opinion  upon  a  former  appeal  in  this  case  is 
regarded  as  conclusive  of  the  question  decided.  Mosconi  v.  Burchinell, 
435. 

Replevin — Sureties. — A  judgment  against  the  plaintiff  in  replevin 
is  res  judicata  as  to  the  sureties  on  his  bond.    Even  though  a  judgment 
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for  the  value  of  property  taken  in  replevin,  in  which  no  order  of  return 
is  made,  be  irregular,  the  liability  of  sureties  on  the  bond  is  not  changed. 
McCarthy  v.  Strait,  59. 

SALES: 

Cokpitional — Under  a  contract  for  the  sale  of  real  estate,  a  deed 
was  made  by  the  vendor  and  promissory  notes  by  the  purchasers,  all  of 
which  were  placed  in  the  custody  of  B.,  to  be  delivered  when  the  vendor 
should  produce  to  him  an  abstract  of  title  showing  the  vendor's  right  to 
convey.  Vendor  produced  an  abstract  showing  such  right  and  pro- 
cured its  approval  by  the  custodian,  but,  previous  to  such  approval,  the 
vendor's  interest  had  been  incumbered  by  the  levy  of  an  attachment, 
which  fact  was  known  to  him,  but  was  not  noted  on  the  abstract  and 
was  unknown  to  the  custodian.  Held,  it  was  the  duty  of  the  vendor  to 
advise  the  custodian  of  every  matter  of  record  concerning  the  title,  and 
that  the  approval  of  the  custodian  would  not  support  an  action  by  the 
vendee  for  the  delivery  of  the  notes.     Wolcott  v.  Johns,  360. 

Escrow — Delivery. — A  deed  placed  in  escrow  to  be  delivered  upon 
the  performance  of  a  condition  is,  until  the  condition  has  been  per- 
formed, ineffective  for  any  purpose.    lb. 

Execution  Sai.es — Subsequent  Liens. — A  sale  of  land  under  exe- 
cution destroys  all  liens  subsequent  to  the  judgment  upon  which  the 
execution  was  issued,  or  that  which  it  is  used  to  enforce.  Floyd  o.  Sell- 
ers, 498. 

Incumbrances. — A  purchaser  who  has  bargained  for  a  good  title  is 
under  no  obligation  to  accept  a  deed  to  incumbered  property.  Wolcott 
v.  Johns,  360. 

Statute  of  Frauds — Possession. — A  sale  of  chattels  which  is  not 
accompanied  by  an  immediate  transfer  and  change  of  possession  is  void 
as  against  existing  creditors  of  the  vendor.  The  rights  of  parties  are 
not  affected  by  any  transfer  which  may  be  made  subsequent  to  the 
time  of  the  sale,  even  though  it  may  occur  before  an  actual  levy  on  the 
goods  by  creditors.     Autrey  v.  liovoen,  408. 

SEALS: 

Unnecessary. — Seals  are  not  necessary  to  the  validity  of  any  con- 
tract.    Smyth  v.  Lynch,  383. 

SET-OFF: 

Assignment  Subject  to,  When. — The  general  doctrine  is  that  where, 
at  the  time  of  assignment  of  a  chose  in  action,  an  equitable  right  of  set- 
off exists  against  the  assignor,  the  assignee  takes  subject  to  that  right 
The  position  of  assignee  of  a  judgment  is  not  superior  to  that  of  the 
assignee  of  any  other  chose  in  action.     Whitehead  v.  Jessup,  460. 

Attorney's  Lien. — It  seems  that  an  attorney's  lien  upon  a  judgment 
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is  not  available  against  a  party  proceeding  by  bill  to  obtain  a  set-off 
against  a  judgment  on  cross  demand  existing  when  the  judgment  was 
rendered.    16. 

Judgments. — Mutual  judgments  may  be  set  off  against  each  other, — 
in  courts  of  law  upon  summary  application;  in  courts  of  equity  upon 
motion  or  bill    lb. 

Same. — A  mere  indebtedness  cannot  be  set  off  against  a  judgment  on 
application  or  motion.  It  may  be  done  in  equity  upon  bill  filed  for 
that  purpose,  where  there  are  grounds  for  the  exercise  of  equitable 
jurisdiction.    lb. 

SOVEREIGNTY: 

Statutes— Extraterritorial  Fobcb. — The  statute  of  a  state  in 
which  a  policy  of  insurance  was  applied  for  and  issued  upon  property 
there  situate,  providing  that  no  action  shall  be  begun  within  ninety 
days  after  "notice  of  loss  shall  have  been  given,  is  not  operative  or  con- 
trolling in  this  state.    State  Ins.  Co.  v.  Du  Bois,  214. 

SPECIAL  CONSTABLE: 

Practice  in  Justice  Court. — Before  a  justice  of  the  peace  is  author- 
ized to  appoint  a  special  constable,  it  must  be  made  to  appear  that 
some  legal  right  is  liable  to  be  jeopardized  or  that  some  substantial 
harm  come  to  a  litigant  before  a  regular  officer  could  be  found  to  serve 
the  process.  The  convenience  mentioned  in  the  statute  authorizing 
8U£h  appointment  must  be  a  legal  one.     Cunningham  v.  Bostwick,  169. 

SPECIAL  JUDGE: 

Judicial  Power. — Neither  the  court  nor  the  parties  to  an  action  can 
empower  a  private  citizen  to  preside  as  judge  at  the  trial  or  exercise 
judicial  authority  in  the  case.    McGarvey  v.  Hall,  420. 

STATE  WARRANTS: 

Preferred  Claims. — Warrants  drawn  to  pay  officers  of  the  execu- 
tive, judicial  and  legislative  departments  of  state  are  preferred  claims, 
and  must  be  paid  before  money  can  be  put  to  other  purposes.  Nance 
v.  Stuart,  510. 

STATUTORY  CONSTRUCTION: 

Appeal. — The  statute  authorizing  an  appeal  by  an  administrator 
from  the  county  to  the  district  court  without  bond  limits  the  right  to 
matters  pertaining  to  the  settlement  of  the  estate, — where  the  appeal, 
though  prosecuted  by  the  administrator,  is  in  effect  the  appeal  of  the 
estate.    Fuller  v.  Estate  of  Fuller,  555. 

Costs.— The  provision  of  the  statute  (sec.  408,  Gen.  Stats.)  that  the 
fees  of  not  more  than  four  witnesses  shall  be  taxed  as  costs  against  the 
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party  against  whom  judgment  shall  be  given  has  no  application  to 

criminal  cases.     Parker  v.  The  People,  56. 

Counties  — Annual  Appropriation  Resolution.  —  No  specific 
words  are  essential  to  constitute  an  appropriation.  No  precise  form 
need  be  used  to  make  the  resolution  effective.  Beshoar  v.  Las  Animas 
County,  444. 

Same — Anticipation  of  Revenue. — Section  2  of  the  act  of  April  28, 
1887,  relating  to  the  issuance  of  county  warrants  in  certain  cases 
against  anticipated  revenue,  is  discussed  and  construed  in  the  opinion. 
San  Juan  County  v.  Oliver,  515. 

Elections — County  Seat. — The  statute  having  provided  that  upon 
the  organization  of  a  county  the  voters  thereof  may  select  the  place  for 
the  county  seat  by  a  vote  at  the  first  election  held  for  the  choice  of 
county  officers,  that  if  no  place  has  a  majority  of  the  votes  cast  the 
county  commissioners  shall  within  one  month  thereafter  call  a  special 
election  upon  the  question,  and  if  no  place  then  has  a  majority,  a  vote 
may  be  again  taken  at  the  next  general  election,  and  the  commissioners 
having  concluded  that  a  first  election  for  the  location  of  the  county 
seat  resulted  in  no  choice,  the  question  was  again  submitted  at  the  next 
general  election,  without  having  first  called  a  special  election.  Held, 
that  the  omission  to  hold  a  special  election  did  not  deprive  the  voters 
of  the  right  to  express  their  wishes  at  the  general  election.  Coleman 
v.  The  People  ex  rel,  248. 

Exemptions. — The  words  "  other  person,"  used  in  the  exemption 
statute  as  classifying  the  persons  entitled  to  its  benefits,  are  held  to 
include  married  women  engaged  in  business  on  their  own  account. 
Scott  v.  Mills,  155. 

Foreign  Corporations.— The  making  of  a  single  contract  in  this 
state  by  a  foreign  corporation  is  not  doing  business  within  the  mean- 
ing of  the  law  prohibiting  such  corporations  from  doing  business 
before  complying  with  certain  requirements.  Gates  Iron  Works  v. 
Cohen,  341. 

Liquor  Traffic. — The  act  of  1889,  fixing  a  minimum  license  fee  for 
selling  liquors,  did  not  repeal  the  former  statute  authorizing  city  coun- 
cils and  boards  of  trustees  in  towns  to  grant  permits  to  druggists  to 
sell  liquors  for  the  purpose  there  specified.     Canfleld  v.  Leadville,  453. 

"May" — "Must." — In  the  construction  of  statutes,  such  as  the  act 
of  April  28, 1887  (Sess.  Laws,  1887,  p.  240),  the  word  "may"  is  to  be 
interpreted  to  mean  **  must"    People  ex  rel.  v.  Rio  Grande  County,  229. 

Mechanic's  Lien. — There  is  nothing  in  the  act  of  1889  requiring  a 
mechanic's  lien  statement  to  show  when  the  first  or  the  last  material 
was  furnished.    Mouat  Lumber  Co.  v.  Freeman,  152. 

Same. — A  lien  claimant  is  not  required  to  bring  suit  against  third 
persons  who  may  claim  liens  on  the  property  within  the  time  which 
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the  statute  prescribes  as  a  condition  to  the  maintenance  of  lien  rights 

against  the  owner.     San  Juan  Hardware  Co.  v.  Carrothers,  413. 

Object. — In  construing  a  statute  regard  must  be  had  both  to  the 
evils  which  were  aimed  at  and  the  objects  sought  to  be  accomplished. 
Ueshoar  v.  Las  Animas  County,  444. 

Repeals. — Repeals  by  implication  are  not  favored.  They  occur  only 
where  there  is  such  incompatibility  as  to  prevent  both  enactments  from 
being  operative.     Canfleld  v.  Leadville,  453. 

Sovereignty — Insurance.— The  statute  of  a  state  in  which  a  policy 
of  insurance  was  applied  for  and  issued  upon  property  there  situate, 
providing  that  no  action  shall  be  begun  within  ninety  days  after  notice 
of  loss  shall  have  been  given,  is  not  operative  or  controlling  in  this 
state.     State  Ins.  Co.  v.  Du  Bois,  214. 

STATUTE  OF  FRAUDS: 

Alimony. — A  wife  who  has  a  claim  for  alimony  and  a  suit  pending 
to  secure  a  divorce  and  compel  its  payment  1b  a  creditor  within  the 
purview  of  the  statute  of  frauds,  and  if  a  deed  is  made  directly  for  the 
purpose  of  defrauding  her,  she  may  maintain  a  bill  to  set  it  aside. 
Hall  v.  Harrington,  474. 

Memorandum. — The  memorandum  required  by  the  fourth  subdi- 
vision of  section  12  of  the  statute  of  frauds  (Mills*  An.  Stats.,  sec.  2025) 
is  one  expressing  the  subject-matter  of  the  contract  in  such  terms  that 
it  can  be  gathered  therefrom  what  the  parties  intended.  The  paper  set 
out  in  the  statement  is  not  such  a  memorandum  as  the  statute  requires. 
Ellis  v.  I).,L.&  O.  R.  R.  Co.,  350. 

Personal  Property. — The  object  of  the  eleventh  section  of  the 
statute  of  frauds  is  to  invalidate  transfers  of  personal  property  which 
have  the  effect  of  placing  it  beyond  the  reach  of  creditors  of  the  per- 
son making  the  transfer,  but  which  leave  a  beneficial  use,  control  or 
ownership  in  him.     Wilson  v.  American  Nat.  Bank,  194. 

Possession. — A  sale  of  chattels  which  is  not  accompanied  by  an  im- 
mediate transfer  and  change  of  possession  is  void  as  against  existing 
creditors  of  the  vendor.  The  rights  of  parties  are  not  affected  by  any 
transfer  which  may  be  made  subsequent  to  the  time  of  the  sale,  even 
though  it  may  occur  before  an  actual  levy  on  the  goods  by  creditors. 
Autrey  v.  Bow  en,  408. 

Trusts. — Conveyances,  assignments,  etc.,  made  in  trust  for  the  use 
of  the  person  making  the  same  are  void  as  against  the  existing  creditors 
of  such  person,  and  it  is  unimportant  whether  the  reservation  is  con- 
tained in  the  instrument  of  transfer  or  rests  in  parol.  Wilson  v.  Amer~ 
ican  Nat.  Bank,  194. 

Sams. — A  verbal  agreement  to  purchase  land  for  the  benefit  of  an- 
other is  void  under  the  statute  of  frauds,  and  cannot  be  enforced  against 
the  purchaser  who,  in  the  absence  of  fraud,  has  paid  for  the  land  with 
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his  own  money  mud  taken  a  conveyance  in  his  own  name.    Hodgson  v. 

Fowler,  378. 

Wbitten  Acceptance. — A  written  acceptance  of  an  order  payable 
out  of  certain  funds  and  upon  specified  conditions  is  not  obnoxious  to 
the  statute  of  frauds.     Taylor  v.  Insley,  175. 

STATUTE  OF  LIMITATIONS: 

Irrigation  Acts. — Parties  to  a  proceeding  for  an  adjudication  under 
the  irrigation  acts  who  desire  to  obtain,  under  the  statute,  a  review  or 
modification  of  the  decree,  must  proceed  within  two  years  from  the 
entry  thereof.     Child  v.  Whitman,  117. 

STOCK  AND  STOCKHOLDERS: 

Transfer — Notice. — Stock  must  be  transferred  on  the  books  of  the 
company  within  the  time  prescribed  by  statute  in  order  to  pass  title. 
Notice  to  an  attaching  creditor  of  an  assignment  and  delivery  of  the 
certificates  by  the  debtor  to  one  who  has  neglected  to  procure  a  transfer 
on  the  company1  s  books  within  statutory  time  does  not  affect  his  right 
to  hold  them  under  his  writ.    First  Nat.  Bank  v.  Hastings,  129. 

SURETIES: 

Administrator's  Bond — Devastavit. — A  devastavit  by  an  admin- 
istrator is  a  wasting  of  the  estate  or  a  misapplication  of  the  assets.  It 
is  not  necessary  that  the  devastavit  be  previously  established  in  order 
to  charge  the  principal  and  sureties  on  the  bond,  but  an  action  cannot 
be  maintained  against  the  sureties  unless  the  facts  alleged,  if  proven, 
amount  to  a  devastavit.    Howe  v.  The  People,  535. 

Same — Pleading. — A  complaint  in  an  action  against  an  administrator 
and  the  sureties  on  his  bond  for  a  failure  to  pay  the  claims  allowed 
against  the  estate  which  does  not  allege  that  the  fund  in  his  hands  is 
sufficient  to  pay  all  in  full,  including  costs  of  administration,  is  defect- 
ive.   Jo. 

Extent  of  Liability. — The  liability  of  sureties  cannot  be  extended 
by  implication.    Bank  of  Monte  Vista  v.  Brennan,  427. 

Forthcoming  Bond. — The  responsibilities  of  sureties  cannot  be  ex- 
tended beyond  the  condition  and  letter  of  their  undertaking.  Lewin  v. 
Stein,  65. 

Injunction  Bond. — Sureties  on  an  injunction  bond,  not  being  par- 
ties to  the  action,  cannot  participate  in  a  review  of  the  proceedings. 
Carson  Mining  Co.  v.  Hill,  141. 

Official  Bond. — The  sureties  on  a  sheriffs  bond  are  not  liable  in 
treble  damages  for  the  wrongful  acts  of  their  principal.  Bank  of  Monte 
Vista  v.  Brennan,  427. 

Replevin. — The  defendant  in  replevin  having  desired  to  retain  pos- 
session of  the  goods  in  controversy,  gave  a  bond  conditioned,  among 
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other  things,  to  "  deliver  the  said  property  to  the  said  plaintiff,  if  such 
delivery  shall  be  adjudged."  Upon  the  trial  it  was  simply  decided 
44  that  the  right  of  possession  at  the  commencement  of  this  action  was 
in  the  plaintiff.  Held,  that  the  finding  was  not  a  basis  for  a  judgment 
against  the  sureties  on  the  bond.    Lewin  v.  Stein,  65. 

Same — Res  Judicata. — A  judgment  against  the  plaintiff  in  replevin 
is  res  judicata  as  to  the  sureties  on  his  bond.  Even  though  a  judg- 
ment for  the  value  of  property  taken  in  replevin,  in  which  no  order 
of  return  is  made,  be  irregular,  the  liability  of  sureties  on  the  bond  is 
not  changed.    McCarty  v.  Strait,  50. 

TAXES  AND  TAXATION: 

Collection  Enjoined. — The  collection  of  a  tax  will  not  be  enjoined 
in  any  case  where  it  is  not  shown  that  the  injury  resulting  from  its 
enforcement  would  be  irreparable,  and  this  fact  must  distinctly  appear 
by  issuable  averments.    Insurance  Co.  of  North  America  v.  Bonner,  07. 

Same — Pleadings. — An  allegation  that  an  assessment  and  levy  of 
a  tax  4(  were  illegal  and  void  in  law  and  wholly  unauthorized,1  •  is  but 
an  expression  of  the  pleader's  opinion,  and  insufficient  to  confer  juris- 
diction to  award  injunctive  relief.    lb. 

Deeds — County. — A  tax  deed  to  a  county  is  invalid  unless  the  stat- 
ute under  which  it  may  acquire  title  has  been  strictly  pursued.  Charlton 
v.  Kelly,  301. 

Same. — In  order  to  support  a  tax  deed  to  the  county,  it  must  appear 
that  the  property  was  offered  and  reoffered  at  the  tax  sale,  and  only 
finally  bid  in  by  the  county  at  the  conclusion  of  the  sale,  when  all  bids 
have  ceased,  and  there  is  no  person  willing  to  make  an  offer  on  the 
unsold  property.     lb. 

Mandamus  to  Compel  Levy. — When  there  is  no  fund  in  the  treas- 
ury applicable  to  the  payment  of  a  judgment  against  a  county,  the 
judgment  creditor  is,  upon  the  refusal  of  the  board  of  county  commis- 
sioners to  levy  a  tax  for  the  payment  of  the  judgment,  entitled  to  per- 
emptory mandamus  to  compel  them  to  levy  one  for  that  purpose. 
People  ex  ret  v.  Bio  Grande  County,  220. 

Same — Collateral  Attack. — In  mandamus  proceedings  against  a 
board  of  county  commissioners  to  compel  the  levy  of  a  tax  for  the  pay- 
ment of  a  judgment  against  a  county,  the  judgment  must  be  accepted 
as  a  verity,  not  open  to  collateral  attack.    lb. 

Tax  Sales. — The  statute  authorizing  the  sale  of  property  for  taxes 
must  be  strictly  complied  with  or  the  proceedings  will  be  void.  Chart- 
ton  v.  Toomey,  304. 

Same — Purchase  by  County. — After  property  has  been  exposed  to 
sale  for  taxes,  it  must  be  offered  from  day  to  day  until  the  sale  is  con- 
cluded before  it  may  be  struck  off  to  the  county  in  default  of  another 
bidder.    lb. 
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Public  Lands— Mineral  Veins.— A  town  takes  no  title  by  virtue 
of  a  patent  to  its  site  to  a  mineral  bearing  vein,  the  existence  of  which 
was  known  before  application  for  title  by  the  town.  Moyle  c.  Bui- 
lene,  308. 

TRUSTS: 

Express  Trusts— Evidence. — Parol  evidence  is  inadmissible  to 
establish  an  express  trust.    Hodgson  v.  Fowler,  378. 

Resulting  Trusts. — If  one  pays  the  purchase  money  for  an  estate 
and  the  deed  be  taken  in  the  name  of  another,  it  will  be  presumed  that 
a  trust  was  intended  for  the  person  who  pays.    lb. 

Same. — If  one  agrees  to  purchase  land  and  give  another  an  interest 
in  it,  and  he  purchases,  pays  his  own  money  and  takes  the  title  in  his 
own  name,  no  trust  can  arise.    lb. 

Statute  of  Frauds. — Conveyances,  assignments,  etc.,  made  in  trust 
for  the  use  of  the  person  making  the  same  are  void  as  against  the  exist- 
ing creditors  of  such  person,  and  it  is  unimportant  whether  the  reser- 
vation is  contained  in  the  instrument  of  transfer  or  rests  in  parol. 
Wilson  v.  American  Nat.  Bank,  194. 

Same.— The  object  of  the  eleventh  section  of  the  statute  of  frauds  is 
to  invalidate  transfers  of  personal  property  which  have  the  effect  of 
placing  it  beyond  the  reach  of  creditors  of  the  person  making  the 
transfer,  but  which  leave  a  beneficial  use,  control  or  ownership  in 
him.    lb. 

TRUST  FUNDS: 

Deposit— Intermingling. — If  one  having  trust  funds  deposits  the 
same  in  a  bank  as  his  own  money,  has  it  placed  to  his  individual  credit, 
and  mingles  it  with  his  other  funds  in  such  a  manner  that  its  identity 
is  lost,  its  trust  character  is  by  his  own  act  destroyed,  and  he  cannot, 
after  the  banker's  assignment  for  the  benefit  of  creditors,  follow  it  into 
the  hands  of  the  assignee  and  recover  it  as  a  trust  fund.  Meldrum  v. 
Henderson,  256. 

Same. — If  a  check  be  given  to  a  banker  for  collection  only,  and  the 
money  realized  by  him  from  its  collection  went  with  his  other  property 
into  the  possession  of  his  assignee  for  the  benefit  of  creditors,  the  right 
to  reclaim  it  is  not  affected  by  any  unauthorized  act  of  the  assignor  in 
intermingling  it  with  his  own  funds.    lb. 

Proof. — To  warrant  a  recovery  against  the  assignee  of  an  insolvent 
banker  of  money  realized  by  the  assignor  upon  a  draft  delivered  to  him 
by  the  plaintiff,  on  the  ground  that  it  was  a  trust  fund,  it  must  clearly 
appear  that  the  draft  was  delivered  to  the  banker  to  be  collected  for 
the  plaintiff,  thus  constituting  him  an  agent  for  the  purpose;  that  the 
money  was  collected  by  him,  and  passed  into  the  hands  of  his  as- 
signee,    lb. 
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Defense. — Whether  the  defense  of  ultra  vires  is  available  to  a  county 
after  the  contract  has  been  performed  and  the  county  has  had  the 
benefit  and  results  thereof  is  questionable.  Beshoar  v.  Las  Animas 
County ,  444. 

VARIANCE  : 

Allegation  and  Proof.— -A  variance  between  the  allegations  and 
proof  is  no  longer  fatal.  Any  error  which  does  not  affect  the  substan- 
tial rights  of  the  parties  is  to  be  disregarded.  Amendments  to  make 
the  allegations  conform  to  the  proof  are  to  be  permitted  subject  to 
terms  and  conditions.     Coe  v.  Waters,  203. 

VENDOR  AND  VENDEE  : 

Incumbrance. — A  purchaser  who  has  bargained  for  a  good  title  is 
under  no  obligation  to  accept  a  deed  to  incumbered  property.  Wolcott 
v.  Johns,  361. 

VERDICT: 

Equitable  Defenses. — When  an  equitable  defense  is  interposed  to 
an  action  at  law,  the  only  method  of  taking  the  advice  of  the  jury  is  by 
the  submission  of  special  inquiries.  A  general  verdict  may  not  be  taken 
on  all  the  matters  involved.    Jenks  v.  Lehman,  421. 

Excessive. — A  verdict  which  is  excessive  should  be  set  aside.  U.  P., 
D.  <fe  G.  By.  Co.  v.  Perkins,  184. 

Should  Follow  Undisputed  Proof. — Where,  under  the  undisputed 
proof,  the  verdict  should  be  for  a  sum  certain  or  nothing,  a  verdict  for 
a  part  of  that  sum  should  not  be  received.     Smyth  v.  Lynch,  383. 

WAIVER: 

Appeal — Jurisdiction.—  By  appealing  from  the  judgment  of  a  jus- 
tice of  the  peace  and  going  to  trial  in  the  county  court,  a  party  waives 
his  objection  that  the  justice  had  acquired  no  jurisdiction  of  bis  person. 
U.  P.,  D.  A  G.  By.  Co.  v.  Perkins,  184. 

Appeabance.— A  voluntary  and  general  appearance  by  a  defendant 
in  a  court  having  jurisdiction  of  the  subject-matter  of  the  action  is  a 
waiver  of  defects  in  the  process  and  service  thereof.  Cunningham  v. 
Bosttoick,  109. 

Defect  of  Parties. — The  code  provision  that  a  defect  of  parties 
defendant  is  to  be  deemed  waived  if  the  objection  is  not  raised  by  de- 
murrer or  answer  is  applicable  only  where  the  cause  can  proceed  to 
trial  and  judgment  without  the  absent  parties.  Colo.  State  Bank  v. 
Davidson,  91. 

Practice. — The  withdrawal  of  one  cause  of  action  contained  in  the 
complaint  constitutes  a  waiver  of  any  right  to  recover  upon  the  aban- 
doned count    D.  <fc  B.  G.  B.  B.  Co.  v.  Wheatley,  284. 
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Stipulation. — Parties  stipulated  with  respect  to  the  taking  of  a 
deposition  that  "  the  caption  and  all  formalities  are  expressly  waived." 
The  signature  of  the  witness  occurred  on  the  last  page  but  one  of  the 
document.  The  notary  certified  that  after  completion  of  the  deposition, 
the  questions  put  and  answers  given  were  read  to  the  witness,  who  sub- 
scribed the  deposition  in  his  presence  and  swore  to  it  on  the  date  named. 
Held,  that  the  irregularity  as  to  the  signature  was  waived  by  the  stipu- 
lation.    Chipley  v.  Greeny  25. 

Variance — Allegation  and  Proof. — An  objection  that  the  proofs 
did  not  correspond  with  the  pleadings  not  raised  in  the  court  below 
will  not  be  considered  on  review.     Cunningham  v.  Bostwick,  169. 

WARRANTS  : 

County — Anticipation  of  Revenue.— Section  2  of  the  act  of 
April  28,  1887,  relating  to  the  issuance  of  county  warrants  in  certain 
cases  against  anticipated  revenue,  is  discussed  and  construed  in  the 
opinion.     San  Juan  County  v.  Oliver,  515. 

Same— Presumption. — If  county  warrants  are  valid  upon  their  face, 
the  presumption  is  that  they  were  lawfully  issued,  and  this  presumption 
can  be  overthrown  only  by  positive  evidence  of  their  illegality.    16. 

Same — Salary. — Money  due  the  county  treasurer  for  services  and 
commissions  under  the  law  in  force  in  April,  1887,  was  properly  pay- 
able out  of  the  general  county  fund.  While  it  is  unnecessary  to  make 
the  warrant  so  payable  in  terms,  there  was  no  impropriety  in  making 
such  designation.    lb. 

Same. — A  county  warrant  issued  to  the  county  treasurer  expressing 
upon  its  face  that  it  was  for  his  salary.  Held,  that  by  the  word  "  sal- 
ary" merely  legal  compensation  was  meant,  and  that  the  warrant  was 
for  the  amount  of  fees  and  commissions  due  him  by  law.     lb. 

State — Mandamus  Proceedings. — When  a  warrant  is  made  the 
basis  of  mandamus  proceedings  against  the  state  treasurer  to  compel 
its  payment,  and  from  the  allegations  of  the  petition  it  appears  to  have 
been  duly  issued  by  the  auditor,  it  is  incumbent  upon  the  treas- 
urer to  plead  the  exhaustion  of  the  fund  by  antecedent  warrants  if  such 
be  the  basis  of  his  defense.    Nance  v.  Stuart,  510. 

Same — Preferred  Claims. — Warrants  drawn  to  pay  officers  of  the 
executive,  judicial  and  legislative  departments  of  state  are  preferred 
claims,  and  must  be  paid  before  money  can  be  put  to  other  pur- 
poses,   lb. 

WATER  RIGHTS: 

Abandonment — Intention. — Whether  an  act  of  a  party  constitutes 
an  abandonment  of  a  water  right  depends  upon  the  intention  with  which 
it  was  done.    PtUnam  v.  Curtis,  437. 
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Same — Burden  of  Proof. — It  devolves  upon  the  party  alleging  an 
abandonment  to  prove  it.    lb. 

Same. — The  facts  shown  in  this  case  are  insufficient  to  establish  an 
abandonment  of  water  rights.    lb. 

Conveyance  of. — An  interest  in  an  irrigation  ditch  is  property  which 
may  be  transferred,  subject  to  the  same  limitations  and  restrictions 
which  attend  a  conveyance  of  real  property.     Child  v.  Whitman,  117. 

Same. — A  conveyance  of  land  without  mention  of  a  water  right  can- 
not be  taken  to  transfer  an  interest  in  a  ditch,  although  the  water  car- 
ried may  have  been  used  upon  the  land.  A  technical  transfer  is  essential 
to  vest  title  to  the  water.    26. 

Injunction — Parties. — A  reservoir  company  taking  water  for  stor- 
age from  a  tributary  is  not  liable  to  be  enjoined  from  so  doing  at  the 
suit  of  an  appropriator  of  water  from  the  main  stream  above  the  mouth 
of  the  tributary.  The  rights  of  appropriators  below  cannot  be  deter- 
mined except  in  a  proceeding  to  which  they  are  parties.  Reservoir  Co. 
v.  Water  Supply  Co.,  225. 

Jurisdiction — Statutory  Adjudication  of  Water  Rights. — The 
court  has  no  jurisdiction  in  a  statutory  proceeding  for  an  adjudication 
of  priorities  of  right  to  the  use  of  water  to  determine  the  disputes  be- 
tween claimants  under  the  same  ditch.    Putnam  v.  Curtis,  437. 

Review  of  Decree — Limitation. — Parties  to  a  proceeding  for  an 
adjudication  under  the  irrigation  acts  who  desire  to  obtain,  under  the 
statute,  a  review  or  modification  of  the  decree,  must  proceed  within  two 
years  from  the  entry  thereof.    Child  v.  Whitman,  117. 

WRITS: 

Mandamus. — A  mandamus  is  not  regarded  as  a  prerogative  writ 
People  ex  rel.  v.  Bio  Grande  County,  220. 

Vol.  VII— 40 


<§*.  i^fi. 


kb 


JD 


HARVARD  LAW  LIBRARV 


